Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


r 


/ 


s 


^ 


tl 


DECISIONS 


OF  THE 


COURT  OF  SESSION, 


FROM 


12^A  November  1833  to  im  July  1834. 


COLLECTED  BY 


FRA«.  SOMERVILLE,  J.  TAWSE,  J.  CRAIGIE,  and 
AD,  URQUHART,  Esquires,  Advocates. 


••   .•• 


•     • 


•  _• 


•   •  •,  -  • 

•    •  *  •  •    « • 

*  •     »     •         •      •  4 

•         »  *  ■>  • 


BY  APPOINTMENT  OF  THE  FACULTY  OF  ADVOCATES. 


EDINBURGH : 

PRINTED  FOR  ADAM  AND  CHARLES  BLACK, 

NORTH  BRIDGE. 


1834. 


295359 


•  .  •    . 


•  •  •  • 


•        -  • 


.         •    •     •  . 


«    »    •        »       •       • 


Printed  by  James  Walker, 
6.  Jameses  Court,  Edinburgh. 


JUDGES 


OF  TBS 


COURT  OF  SESSION, 


DURING  THE  PERIOD  OF  THESE  REPORTS. 


FIRST  DIVISION. 

Right  Honourable  Charles  Hop£,  Lord  President. 
Robert  Craigie,  Lord  Craigie. 

David  Robertson  Willi A&stm  iJEwART,  Lord  Balgray. 
Adam  Gillies,  Lord  Gillies. 

Upon  the  death  of  Lord  Craigie,  Lord  Mackenzie, 
at  the  commencement  of  the  Summer  Session,  suc- 
ceeded his  Lordship  in  the  First  Division. 

Lards  Ordinary. 

GEORas  Cranstoun,  Lord  Corehouse. 
John  Fullerton,  Lord  FuUerton. 


SECOND  DIVISION. 

Rigbt  Honourable  David  Boyle,  Lord  Justice- Clerk. 
Sir  William  Miller,  Bart.  Lord  Glenlee. 
Jahes  Wolfe  Murray,  Lord  Cringletie. 
Alexander  Maconochie,  Lord  Meadowbank. 


IV 


Lords  Ordinary. 

Joshua  Henry  Mackenzie,  Lord  Mackenzie ;  removed 
to  the  Inner- House  of  the  First  Division  on  the  death 
of  Lord  Craigie,  and  succeeded  by  Lord  Moncreiff. 

John  Hay  Forbes,  Lord  Medwyn. 

Lard  Ordinary  on  the  SiUs,  ^c. 

Sir  James  Wellwood  Moncreiff,  Bart.  Lord  Moncreiff. 
On  the  removal  of  Lord  Mackenzie  to  the  Inner-House 
of  the  First  Division,  Lord  Moncreiff  became  an 
Ordinary  of  the  First  Division,  and  was  succeeded  on 
the  Bills  by 

Francis  Jeffrey,  Lord  Jeffrey. 


John  Hope,  Esq.  Dean  of  Faculty. 

Francis  Jeffrey,  Esq.  Lord  Advocate  \  succeeded  on  his 

appointment  to  the  Bench  by 
John  A.  Murray,  Esq. 
Henry  Cockburn,  Esq.  Solicitor-General. 


INDEX  OF  NAMES  OF  PURSUERS  AND  DEFENDERS. 


Pursuers. 
A. 

Allan  and  Son 
Alison  and  othera 
Aoderaoa 

Aaderaon  and  othera 
Aaitrather,  Sir  Wm.  C. 
Aniou  and  Traatee 
Anott 

Defenders, 
AadafBon 

Aideraon  and  othera 
AaderaoB  and  othera 
Aoatnither,  Mra 
Anstrather,  Sir  W.  C. 


Pursuers, 
Bangha 

Boyes'  IVnateea 
Brown 
Bwfaan 


BoratiBland,  Magistratea  of,  Petitionere 


A. 

Defenders, 

Mansfield, 

Miln  and  Ogilvie, 

Anderaon, 

Clark, 

Mre  Anatrutber, 

Hardie  and  othera, 

Kedder, 

Pursuers, 
Anderaon, 
Poole  and  othera, 
Ure, 

Sir  W.  C.  Anatmther, 
Donald  Lindsay, 

B. 

Defenders, 
Murray, 

Maraball  and  Bryson, 
Lisdley, 
Risk, 


Defenders, 
B. 

BsKSwen,  Hon.  Dame  Ann 
Biyce  and  Bachanan 


Pursuers, 
Callander 

Campbell,  Dnncan 
Canick,  Brown  and  Co. 
CIe«gb*a  Aaaigneea 
Coventry 
Crombi^. 
ComiDing 


Pursuers, 
A. 

Sir  George  Warrender, 
Robertaon> 

C. 

Defenders, 
Laidlaw, 

Alex.  Cantpbell  and  othera, 
Rainafioffd,   . 
Pringle, 
Coventry, 
Landale  and  Pride, 
Munro, 


No.  Page. 

101  447 

U  199 

10  43 

86  38a 

69  308 

19  112 

83  367 

94  409 


86 
63 
64 
19 

77 


37 
57 
2 
66 
36 


54 
105 

34 
113 
111 

16 

U 


880 
287 
291 
112 
349 


171 
270 
10 
297 
171 


101  447 
100  437 
110  473 


252 
460 
163 
492 
475 
103 
46 


VI 


INDEX  OF  NAMES. 


Defenders* 
Cadell  and  Allan 
Campbell  and  Pnrres 
Campbell 
Catteras 
Chalmere 

Chancellor  and  othen 
Clark 
Coventry 

Crawford's  TroBtee 
Cnningham 


Pursuers, 
Donald 
Drnmroond 
Dunbar 
Dancan 
DundeOi  Magistrates  of 

Defenders. 
D'Eresby,  Lady  Willongfaby 
Diffors 
Dizons 
Doff 
Dnnlop  and  Co. 


Pursuers, 
Edinbargb,  Magistrates  of 
Elibank,  Liord 


Pursuers. 
Farqahar 
Forbes*  Trustees 
Forrest 
Forrester 
Fnllarton 
Fttllarton 

Defenders. 
Ferguson 
Ferrier 

Finlay  and  Keith 
Forresters 
Fraser 


Pursuers. 
Gibb 

Glasgow  Gas  Light  Company 
Gordon  and  others 
Graham 
Grant 


Pursuers. 
Kirkland, 
Lord  Elibanky 
Scott, 
Tennent, 

Stewart's  Trustees, 
Hamilton, 

Anderson  and  others, 
Coventry, 
Taylor, 
Duncani 


D. 

Patersoui 

Swayne, 

Grant, 

Cnningham, 

Kerr, 


Defenders. 


Pursuers. 


Tulloch, 

Orme, 

Fnllarton, 

Simpson, 

Wilkie, 

E. 

Defenders. 
Horsburgh, 
Campbell  and  Purves 

F. 

Defenders. 
Sloane, 

Gordon's  Assignees, 
Thomson, 
Forresters, 
Hamilton, 
Dixons, 

Pursuers. 
Maclarlane's  Executors, 
Scottish  Union  Insurance  Co. 
Whitehead, 
Forrester, 
Macintosh, 

G. 

Defenders. 
Magistrates  of  Hamilton, 
Snell, 

Wishart  and  Robertson, 
Grahams, 
Gordon  and  others. 


No.  Page. 

61  282 

13  55 

57  266 

82  S60 

103  452 

4  16 

69  808 

111  475 

6  26 

80  856 


79 
47 
17 
80 
23 


43 
27 
85 
70 
15 
90 


354 
205 
105 
356 
124 


91  398 

20  114 

90  397 

102  447 

65  294 


72    815 
13      55 


196 
137 
378 
310 
98 
397 


97  422 

29  148 

8  38 

70  810 

106  460 


5  23 

74  328 
50  216 

75  335 
21  116 


INDEX  OF  NAMES. 


vu 


Defenders. 

Pursuers. 

.   No.  Page. 

Garden  and  Knox 

Reid, 

88 

390 

GibBon 

Paul, 

55 

258 

GIm^w,  Presb.  of,  and  others 

Murray  and  others, 

25 

129 

Goldie 

Martin  and  others. 

98 

426 

Goldney 

Oldaker, 

58 

278 

Gordon  and  othera 

Grant, 

21 

116 

Gordon's  Aasigneea 

Forbes'  Trustees, 

27 

137 

Gonriay  and  Co. 

Inchbelly  Road  Trustees, 

84 

371 

Grthama 

Graham, 

75 

335 

Gnat 

Dunbar, 

17 

105 

Pursuers. 

H. 

Defenders. 

Hamilton 

Chancellor  and  others. 

4 

16 

Hamilton 

Lady  Montgomerie, 

49 

210 

Hamilton 

Dukeof  Qneensberry's  Executors,  93 

406 

Basset 

Walker, 

109 

471 

Henderson 

Wilson, 

40 

184 

Henderson 

Thomson, 

59 

280 

Henderson's  Trustees 

TuUoch  and  others. 

18 

106 

Hin  and  Campbell 

Duke  of  Montrose, 

53 

245 

Hotson 

Threshie, 

9 

42 

HiMston  and  others 

Speirs  and  others. 

108 

468 

Howden  and  others 

Porterfield, 

87 

383 

Himter 

Home  and  others. 

52 

235 

Hjdop  and  others 

Maxwell's  Trustees, 

54 

246 

Defenders. 

Pursuers, 

Hamilton,  Magistrates  of,  kc. 

Gibb, 

5 

23 

Hamilton 

FuUarton, 

15 

98 

Hardie  and  others 

Amott  and  Trustee, 

83 

367 

Henderson 

Robertson, 

12 

52 

Home  and  others 

Hunter, 

52 

235 

Honbniffh 

Magistrates  of  Edinburgh, 

72 

315 

Hyriop 

Threshie, 

14 

94 

Pursuers. 

L 

Defenders. 

Lidibelly  Road  Tmstees 

Gourlay  and  Company, 

84 

371 

Defenders. 

Pursuers. 

ImJM  and  Company 

Neil  and  Glorer, 

22 

120 

Pursuers. 

J. 

Defenders. 

Jackson  and  others 

Jackson's  Trustees, 

78 

350 

Jaffray  and  othera 

Simpson's  Trustees, 

32 

159 

Defenders. 

Pursuers. 

Jacicson 

Wilkie, 

68 

306 

Jackson's  Tmstees 

Jackson  and  others. 

78 

350 

Pursuer. 

K. 

Defenders. 

Kintore,  Lord 

Low's  Trusteea, 

48 

209 

VTU 


INDEX  OF  NAMES. 


Pursuen. 

Deferuiers. 

No.  ] 

Page. 

Kirkland 

Cadell  and  Allan, 

61 

28S 

Kirkwall,  Magistrates  of,  Petitioners, 

36 

166 

Defenders, 

Pursuers, 

Kedder 

Amott, 

94 

409 

Kerr 

Magistrates  of  Dundee, 

23 

124 

Purmer, 

L. 

Defender, 
Sir  W.  C.  Anstrutfaer, 

Lindsay 

77 

349 

Defenders. 

Pursuers. 

Laidlaw 

Callander, 

54 

252 

Landale  and  Pride 

Crombie, 

16 

los 

Laye 

Wylie, 

114 

495 

Leitck 

Thomson, 

81 

259 

Lindley 

Brown, 

2 

10 

Liston  and  others 

Smythe, 

51 

2S0 

Low  a  Trustees 

Walker  s  Executrix, 

7 

fS2 

Low's  Trustees 

Lord  K  into  re, 

48 

209 

Pursuers, 

M. 

Defenders, 

N 

Macbeth  and  others 

Smith, 

76 

341 

Mackintosh 

Robertson, 

41 

186 

M'Intosh 

Eraser, 

106 

460 

MTarlane's  Executors, 

Ferguson, 

97 

422 

McLean 

Richardson, 

104 

456 

McLaren 

Ramsay, 

67 

303 

M'Taggart  and  others 

Watson, 

45 

202 

M*Taggart  and  others 

Robertson, 

46 

204 

Martin  and  others 

Goldie, 

98 

426 

Mitchdl's  Trastees 

Pearson  and  others. 

42 

189 

Mitchell 

Rodger  and  others. 

96 

415 

Morison 

M'Lean  and  McLennan, 

73 

324 

Mowbray 

Scougalls  and  others. 

112 

481 

Munro 

Thomson  and  others. 

95 

414 

Murray  and  others 

Reid  and  Mollison, 

31 

155 

Murray  and  others 

Presbytery  of  Glasgow,  &c. 

25 

129 

Defenders. 

Pursuers. 

M'Clymont  and  Glover 

Magistrates  of  Wigton, 

38 

176 

M*Lean  and  M*Lennan, 

Morison, 

73 

324 

Mansfield 

Allan  and  Son, 

44 

199 

Marshall  and  Bryson 

Boyes'  Trustees, 

57 

270 

Maxwell's  Trustee 

Hyslop  and  others. 

54 

246 

Meneies 

Stewart, 

24 

125 

Miln  and  OgiWie 

Alison  and  others. 

10 

43 

Monteith's  Trustee 

Thomson  s  Trustees, 

99 

435 

Montgomerie,  Lady 

Hamilton, 

49 

210 

Montrose,  Duke  of 

Hill  and  Campbell, 

63 

245 

Muirhead 

Railton, 

92 

401 

Munro 

Cumming, 

11 

46 

Murray 

BanghR) 

37 

171 

INDEX  OF  NAMES. 


IX 


N. 


Pursuers, 

Defenders, 

No.  J 

Pi«e. 

Nefl  and  Glover 

Jauee  Inglis  and  Company^ 

02 

120 

Nnmyth's  Tnietees, 

Naonydh 

S3 

160 

Pursuers. 

0. 

Defenders. 

Oidiker 

GoMMy, 

59 

278 

Orme 

P. 

SO 

114 

Pursuers, 

Defenders, 

Ptal 

Gibson, 

55 

258 

Pollock 

Robertson, 

3 

12 

Poole  and  othera 

Anderson  and  others. 

63 

287 

Defenders. 

Pursuers, 

hrtenoB 

Donald, 

79 

354 

FetiBOB  and  otbera 

Mitcheirs  Tmstees, 

42 

189 

Pnterfield 

Howden  and  otbers, 

87 

383 

Migle 

Cleagh*B  Trustees, 

a 

US 

492 

Defenders. 

Pursuer, 

Qoeeoabeny,  Dnke  of.  Exec. 

Hamikoo, 

93 

406 

Pursuers, 

R. 

Defenders, 

RailtoB 

Mnrhead, 

92 

401 

Rennyy  Petitioner 

62 

286 

Reid 

Garden  and  Knox, 

88 

390 

Roberteon 

Henderson, 

12 

52 

Robertson 

Bryce  and  Bacbanan, 

no 

473 

Rtfbertmn 

Soott  and  otbers, 

107 

463 

Ron 

Webster, 

26 

135 

Defetukrs, 

Pursuers. 

Iwuferd 

Carrick,  Brown  and  Compny, 

34 

163 

Samny 

M*Laran, 

67 

SOS 

R«id  and  MoUiaon 

Mnrray  and  otbers. 

31 

155 

Ricbardson 

McLean, 

164 

456 

Risk 

Bacban, 

66 

297 

RobertMn 

Paik)ck, 

3 

12 

BobertaMi 

M'TajIgart  and  otbers, 

46 

204 

i4ibertaon 

Mackintosb, 

41 

186 

Rodger  and  otbera 

Mitcbell, 

96 

415 

Pursuers, 

S. 

Defenders, 

Scett*a  Tmateee 

8cott, 

28 

140 

Seett 

Campbell, 

57 

266 

Seetiiflh  Union  Insarence  Co. 

Fenrier, 

29 

148 

Smtb 

Macbeth  and  otbers, 

76 

341 

SoBTthe 

Listoa  and  otbers, 

51 

230 

Stewart 

Menziesi 

24 

125 

Stewart's  Tmstees 

Cbalmers, 

103 

452 

Stkling 

Stirliag, 

39 

179 

VOU  IX. 

b 

INDEX  OF  NAMES. 


Defenders. 
Scott 

Scott  and  others 
Simpson's  Trustees 
Simpson 
Sloane 
SneU 
Speirs 

Speirs  and  others 
Stirling 
Swayne 


Pursuers. 
Taylor 
Tennent 

Thomson's  Trustee 
Thomson 

Thomson^  Rev.  J.  W. 
Threshie 
Tolloch 


Pursuers. 
Scott's  Trustees, 
Robertson, 
JafFiray  and  others, 
Doff, 
Farqohar, 

Glasgow  Gras  Light  Company, 
Walker's  Executors, 
Houston  and  others, 
Stirling, 
Drummond, 

T. 

De/enders. 
Crawford's  Trustee, 
Catterns, 

Monteith's  Trustee, 
Leitcb, 

Com.  Agent  Locality  of  Monedie,  89    892 
Hyslop,  14      94 

Lady  Willoughby  D'Eresby,         91    398 


No.  : 

P*g«. 

28 

140 

107 

463 

32 

159 

102 

447 

43 

196 

74 

328 

71 

1 

SIS 

106 

468 

39 

179 

47 

205 

6 

26 

82 

S60 

99 

435 

81 

359 

Defenders. 
Thomson 
Thomson 
Thomson 
Threshie 
Tulloch  and  others 


Pursuers. 


Henderson, 
Forrest, 
Munro, 
Hotson, 

Henderson's  Trustees, 
Tweeddale,  Marquis  of,  &  others  Weatberston  and  others. 


59  280 

85  378 

95  414 

9  42 

18  106 

1  1 


Pursuer. 


Ure 


Pursuers. 
Walker's  Executors 
Walker's  Executrix 
Warrender,  Sir  G* 
Weatberston  and  others 
Whitehead 

Wigton,  Magistrates  of 
Wilkie  and  others 
Wilkie 
Wylie 

Defenders. 
Walker 
Watson 
Webster 
Welsh 
Wilson 
Wishart  and  Robertson 

Pursuers. 
Young  and  others 


U. 

Defenders. 
Anderson  and  others, 

W. 

Defenders. 
Speirs, 

Low's  Trustees, 
Boscawen, 

Marquis  of  Tweeddale, 
Finlay.and  Keith, 
M'Clymont  and  Glover, 
Dunlop  and  Company, 
Jackson, 
Laye, 

Pursuers, 
Hasset, 

Mactaggart  and  others, 
Ross, 

Young  and  others, 
Henderson, 
Gordon  and  others, 

Y. 

Defender. 
Welsh, 


64    291 


71 

SIS 

7 

32 

100 

437 

1 

I 

8 

s« 

38 

171 

65 

291 

68 

301 

113 

491 

109 

471 

45 

201 

26 

IH 

30 

151 

40 

IM 

50 

21< 

30    IS 


•       •• 


DECISION  g:  >. 


• 


OF  THE 


COURT    OF   SESSION. 


FIRST  DIVISION. 
No.  I.  12  November  1883. 

Mbs  E.  WEATHERSTON  and  Others 

against 
The  marquis  OF  TWEEDDALE  and  Othebs,  in 

LOCALITY  OF  ChANNELKIRK, 

Teinds. — I*  Where  a  decree  of  approbaJtion  of  a  wb-valuoHon  has 
been  obtained  during  the  dependence  of  a  locality^  it  is  to  be  held  as 
in  pari  casu  with  a  decree  of  valtiotion  by  the  High  Commission^ 
and  draws  bach  to  the  commencement  of  the  locality  notftnaUy  ad-- 
justed., 

II.  Where  a  final  decree  of  locality  is  reduced  at  the  instance  of  one  of 
seoeral  heritors^  the  reduction  is  effectual  as  to  all  the  heritors^  in  re^ 
freneetotheadjuUmentofiheaUocaiionofstipendf  or  mutued  claims 
of  relief. 

III.  Where  payments  have  been  made  under  interim  decrees  of  locali" 
tyf  iheheritors  are  entitled^  in  a^ttsting  afinallocality,  to  relief  against 
each  other  J  according  to  their  respectioe  rights  and  interests  ;  and  such 
daim  of  relief  is  not  affected  by  the  length  of  time  the  locality  tnay 
haoe  depended  before  a  final  locality  is  adjitsted.  But  in  a  question 
ofrdieffor  overpayments^  made  under  interim  sdiemes  of  locality^ 
the  parties  from  whom  relief  is  claimed  are  entitled  to  insist  upon 
reasonable  evidence  of  such  overpayments  having  been  made. 

TOL.  ix«  A 


2  DECISIONS  OF  THE  No.  1. 

12  Not.  1833.  In  1779,  an  augmentation  Ksp  granted  to  the  then  minister  of 
^^'^V^^  Channelkirk,  and  a  remit  ink<!>e' to  the  Lord  Ordinary  to  prepare  a 
and*ouiera  o.  ^ocsMty.  A  Scheme  of  IfodiGty  was  prepared,  and  allowed  to  be  seen 
The  Marquis  on  6  March  1782.  V|y4du8  objections  by  heritors  were  lodged 
and  Others.^  ^^^  disposed  of ;  an/l  OSi  21  January  1789,  the  scheme  was  appro- 
ved of  as  a  final '86h^e,  and  extracted. 

In  Februafy.  1792,  an  action  of  reduction  yms  raised  of  this  de- 
cree, at  the  instance  of  the  Earl  of  Lauderdale  and  Mr  Murray  of 
Herriotshali^  concluding  for  reduction  of  the  said  decree,  and  that 
a  niQw.sIl'ocation  of  the  stipend  shoald  be  settled  and  established, 

*  a6?<^iding  to  the  rights  and  interests  of  the  pursuers  and  the  other 
.  ^'J^eritors  of  the  said  parish ;  and  the  same  being  so  done,  the  said 

'/*0^,Aew  allocation  ought  and  should  be  decerned  and  declared,  byde- 
'*.  '<^  cree  of  our  said  Liords,  to  take  place  as  for  crop  and  year  1778, 

*  and  in  all  time  thereafter.'  In  this  action  decree  was  pronoun- 
ced, in  June  1792,  reducing  *  the  decree  of  locality  libelled  on,'  and 
remitting  to  the  Lord  Ordinary  to  hear  parties  on  the  other  con- 
clusions of  the  summons. 

Under  this  remit,  a  ne\r  locality  was  prepared,  contbuing  the 
old  stipend  prior  to  1778,  and  allocating  the  augmentation  upon 
tiie  free  teind  of  the  parish  to  which  no  heritable  rights  had  been 
produced.     No  notice  was  taken  of  the  locality  of  1789,  which  had 
been  reduced  and  set  aside.     By  this  new  locality,  the  lands  of 
Lord  Lauderdale  were  relieved  of  the  stipend  allocated  upon  them 
by  the  locality  of  1789,  and  the  amount  w&H  apportioned  among  the 
other  heritors.     Mr  Borthwiek  of  Crookstx>n  objected  to  any  part 
of  the  augmented  stipend  being  laid  on  his  lands,  as  his  teinds  were 
exhausted.     Mr  Borthwick's  objections  were  repelled,  and  on  27 
February  1793  the  Court  approved  of  the  locality.     Mrs  Weather- 
ston  and  her  husband  rechdmed  against  this  interlocutor,  and  on 
6  March  thereafter  it  was  recalled,  and  diligmice  granted  fbr  re- 
covering writings.     Mrs  Weatherston's  objections  were  afterwards 
repelled,  and  on  12  Jiine  1 793  the  Court  again  approved  of  the 
locality.     Mrs  Weatherston  and  husband  again  petitioned  against 
this  interlocutor*     The  Court  remitted  to  the  Lord  Ordinary  to 
hear  parties,   and  on   14  May  1794  the  Lord  Ordinary  reibsed 
the  petition.    Against  this  last  interlocutor  Mn  Weatherston  and 
husband  presented  a  petition,  on  1  July  1794,  and  the  Court  <  al- 

*  lowed  all  eoncemed  to  see  and  answer  the  same  betwixt  and  the 
^  first  sederunt- day  of  November  next.' 

No  answers  were  lodged,  and  no  farther  proceedings  took  place, 
in  consequence  of  the  minister  having,  in  June  1793^  brought  a  new 
process  of  augmentation  and  locality,  in  which  he  obtained  an  aug- 
mentation in  May  1795,  to  ooaimenoe  with  the  hst  half  of  crop  of 
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yeir  179&    A  aeheme  of  loofdity  upon  this  laat  augnqfeiitation  was  12  Nov.  lasa 
pepared  in  1796,  but  it  was  not  iq^proved  of  as  an  interim  scheme 


taiao  February  1811.  iSlTSST,. 

In  the  meantime,  a  great  deal  of  litigation  had  taken  place.  The  Marquis 
Some  of  the  heritors  discovered  old  sub-valuations  of  the  teinds  of  ^^^J^bewf  * 
their  hinds,  and  they  brought  actions  of  approbation  of  their  sub- 
nloations  in  which  they  obtained  decree»  from  which  it  appeared^ 
that,  under  the  locality  of  1778,  they  had  been  paying  more  than 
the  ralued  teinds. 

A  ddrd  process  of  augmentation  waa  raised  in  1811)  in  which 
decree  of  augmentation  was  pronounced  in  1814.  A  new  interim 
kicality  was  prepared  and  approved  of  in  July  1815,  and  upon  timt 
iaterim  locality  the  minister  drew  his  stipend  up  to  1826. 

During  these  proceedings,  it  was  discovered  that  there  had  been 
as  old  valuation  of  almost  the  whole  teinds  in  the  parish  by  the 
High  Commission  in  1631 ;  and  evidence  of  that  decree  of  approba- 
tion having  been  recovered,  a  process  for  proving  the  tenor  was 
nised,  in  whioh  de<^e  was  pronounced.  Upon  that  old  valuation 
the  teiiida  were  surrendered  to  the  ininister,  and  a  final  locality  was 
approved  of  in  June  1827. 

From  the  year  1778  downwards,  several  of  the  heritors  of  the  pa? 
lish  had,  under  these  different  interim  localities,  paid  more  than  their 
filoed  teind,  as  ascertained  by  this  old  valuation,  and  the  decrees  of 
approbation  of  the  sub-valuations,  and  they  now  claimed  to  be  re- 
lieyed  of  these  overpayments  by  the  other  heritors  who  had  under- 
paid. Some  of  the  claimants  were  singular  successors  in  the  lands. 
Parties  agreed  to  waive  any  objection  to  the  competency  of  discuss^ 
big  these  claims  of  relief  in  the  process  of  locality. 


Pleaded  for  the 

The  final  locality,  whioh  was  pronounced  in  1789,  having  been  cialmanto* 
rcdueed  at  the  instance  of  the  Eiurl  of  Lauderdale  and  Mr  Murray^  ^^ 
the  effect  of  such  reduction  was  to  set  aside  the  decree  of  locality 
in  toto^  not  merely  in  so  far  as  applied  to  the  pursuers  of  that  re- 
duction, and  this  was  the  effeet  attributed  to  the  reduction  in  all 
the  pleadings  of  the  parties  subsequentiy.  The  subsequent  locality 
of  170;)  having  been  objected  to,  and  a  petition  against  the  appro- 
ral  thereof  having  been  given  in  and  appointed  to  beimsweredi  that 
leheme  never  became  a  final  locality.  The  claimants  and  their 
tathors  having  made  overpayments  under  the  interim  decrees  of 
locality,  are  entitied  to  be  relieved  of  those  overpayments  by  the 
reipondentB,  such  overpayments  being  ascertained  to  be  a  burden 
i^a  the  teinds  of  the  lands  belonging  to  them  and  their  authors. 

As  the  daimants  or  their  authors  were  parties  in  these  various 

Ad 
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12  Nov.  183a  processes  of  locality  along  with  the  respondents  and  their  authorsi 
their  title  to  appear  there  being  unquestioned,  and  the  present  pro-* 
and^ofhers'o.  ^^^dings  being  a  continuation  of  these  processes,  they  are  entitled 
The  Marquis  to  prosccuto  their  claim  for  recovering  of  overpayments  made  during 
and  Others.  ^  ^^^  dependence  of  these  processes,  without  being  obliged  to  instruct, 

7 by  the  production  of  their  title-deeds,  that  they  and  their  authors 

Pltt&'°^*  were  respectively  proprietors  of  the  lands  in  the  parish  in  right  of 
which  the  claim  is  made.  And  in  the  present  question  with  the 
underpaying  heritors,  the  claimants  are  not  obliged  to  instruct,  by 
the  production  of  receipts  from  the  minister,  or  otherwise,  that  the 
stipend  was  paid  to  the  minister  of  the  parish,  in  conformity  to  the 
various  interim  decrees  of  locality.  It  is  not  competent  for  the 
respondents  to  call  in  question  such  payments,  it  being  the  pre4 
sumption  of  law,  that  these  interim  decrees  were  implemented,  there 
being  no  claim  for  arrears  by  the  minister,  and  the  iaquiry,  whe- 
ther the  payments  were  made  or  not,  being  jus  tertii  to  the  respon* 
dents. 

All  the  payments  from  1798  to  1827  having  been  made  under 
interim  localities,  the  accounting  between  these  parties  must  go  back 
to  the  immediate  preceding  final  locality,  and  comprehend  the 
whole  period  when  payments  were  made  under  interim  locailities. 
There  is  no  room  for  the  plea  of  prescription  against  this  claim. 
Contra  non  valentem  agere  non  currit  prsescriptio,  and  therefore  pre- 
scription could  not  run  till  the  settlement  of  the  final  locality  in 
1827,  for  the  claimants  Could  not  sooner  have  taken  any  steps  to 
recover  the  overpayments  under  interim  localities.  It  was  only  upon 
the  final  locality  that  it  was  ascertained  whether  they  were  enti- 
tled to  any  relief  what  was  the  amount  of  such  relief,  and  how  it 
should  be  allocated  among  the  other  heritors. 

The  fact,  that  these  payments  were  made  under  interim  localities, 
is  a  sufficient  answer  to  the  plea  of  bona  fide  consumption.  An  in- 
terim locality  is  merely  a  more  convenient  mode  for  payment  of  the 
stipend  to  the  minister  in  the  meantime,  leaving  the  interest  of  par*^ 
ties  to  be  afterwards  adjusted  in  the  final  locality;  and  therefore 
the  parties,  when  paying  under  interim  localities,  were  aware  that 
a  final  accounting  was  afterwards  to  take  place,  which  is  &tal  to  the 
plea  of  bona  fide  consumption ;  Erth.  ii.  1,  28;  Haldane  v.  Adam- 
son,  Mor.  App.  No.  4.  v.  Bona  et  mala  fide. 

Where  a  decree  of  approbation  of  a  sub- valuation  is  obtained  in 
^  the  course  of  a  process  of  locality,  its  efiect  takes  place  from  the 
commencement  of  the  locality  during .  the  dependence  of  which  it 
was  obtained,  so  as  to  enable  the  heritor  to  have  his  interests  adr 
justed  in  regard  to  the  payment  of  stipend  in  the  final  locality;  it 
must  reguhite  the  right  of  the  party  in  that  locality,  and  must  neoes- 
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fiffily  draw  back  to  the  commencement  of  the  process,  which  was  to  12  Nov.  1833. 
afcertain  what  portion  of  the  stipend  each  heritor  was  bound  to  pay,     ^*^V^ 
and. which  is  not  ascertfuned  till  the  final  locality  is  adjusted ;  La*  mid'othen^. 
mont  0.  the  Heritors  of  Urr,  7  June  1797,  Mar.  15,706 ;  Maxwell  The  Marquis 
,.J«dine,15Nov.l827.  tJV^' 

The  claimants  are  also  entitled  to  periodical  interest  on  diese  re-  ^ 
gpectiye  overpayments.  Interest  is  due  to  a  minister  on  arrears  of  p}^|]^^ 
stipend  demanded  by  him ;  Dawson  v.  Sir  Js.  Pringle,  15  June 
1808^  Mar,  App*  Annualrent ;  and  wherever  the  money  of  one 
party  has  been  used  by  another,  and  thereby  profit  has  been  made 
or  mterest  saved,  interest  is  due ;  BeU^  \u  648.  If,  therefore,  the 
daimants  are  entitled  to  relief  of  the  principal  sums  Overpaid  by 
them,  it  follows  that  they  must  be  entitled  to  periodical  interest  on 
these  overpayments* 

Antwered  for  the  underpaying  heritors — It  is  not  competent  for  Respondenu* 
any  of  the  claimants  to  demand  any  part  of  the  overpayments  alleged  ^'^^*^ 
to  have  been  made  in  consequence  of  allocations  upon  the  teinds 
now  possessed  by  them,  except  such  overpayments  as  they  can  in* 
stract  to  have  been  made  by  themselves.  They  have  no  right  to 
OTerpayments  alleged  to  have  been  made  by  parties  to  whom  they 
aiesmgular  successors;  and  as  to  payments  made  by  pardes  who 
were  ancestors  of  the  claimants,  they  have  no  right  to  relief  from 
those,  except  upon  producing  confirmation  as  executors  of  parties  in 
whose  alleged  right  they  claim.  If  the  respondents  are  liable  to 
any  extent,  they  are  endtled  to  insist  that  each  of  the  claimants 
shall  state  and  prove  the  amount  of  his  claim.  It  is  not  jus  tertii 
to  an  alleged  debtor  to  insist  that  the  pretended  creditor  shall  pro- 
daee  CYidence  that  he  made  the  advances  for  or  on  account  of  the 
alleged  debts  of  which  he  claims  repayment;  he  must  show  that  he 
is  really  a  creditor,  and  entitled  to  make  the  demand. 

But  it  is  a  mistake  to  say  that  the  last  final  locality  was  that  of 
177&  The  final  locality  of  1789  was  not  reduced  or  set  aside  as 
to  the  heritors  generally,  but  only  in  so  far  as  the  Marquis  of 
Tweeddale,  who  was  really  the  only  pursuer,  was  concerned.  When 
a  decree  of  locality  is  reduced  at  the  instance  of  one  out  of  a  num-* 
her  of  heritors,  for  the  purpose  of  getting  quit  of  part  of  the  alloca- 
tion laid  upon  him,  and  decree  is  obtained  at  his  instance,  that  de- 
cree has  not  the  effect  of  opening  up  the  final  locality  in  any  other 
respect,  or  altering  the  proportion  of  payment  among  the  other  he-  * 
ritors  in  questions  among  themselves. 

The  daimants,  having  got  the  several  localities  rectified  upon 
principles  which  they  themselves  stated  as  the  correct  principles  of 
allocation,  are  not  now  entitled  to  insist  that  the  respondents  shall 
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IS  Nov.  1833.  be  answerable  for  samt  btea  fide  consumed  by  l^eni,  merely  W 

^^^V"^    cause  a  new  and  more  fetourable  view  of  the  state  of  the  teinds 

Mro^'l.  ^^  recently  been  taken ;  and  particularly  they  are  barred  from  mth- 

The  Marquit   king  such  a  claim  for  a  great  number  of  yeat%  when  it  was  DWin^ 

and  o^enf ^  ^  ^^^^^  ^^^  negligence  or  delay  that  it  was  not  stated  at  an  earlier 

^i— —      period,  and  when  die  want  of  a  final  lo^ty,  whidi  would  have  ex- 

Pieu!°     ^    tinguished  the  possibility  of  such  a  claim>  was  occasioned  ohieAy  by 

themselves. 

At  all  events,  those  claimants  who  claim  in  virtue  of  the  sur- 
render they  made  under  the  decree  of  valuation  of  the  High  CSob'* 
mission  cannot  insist  u)>on  going  into  an  aoeonnting  prior  to  the 
date  of  the  surrender,  seeing  that  the  whole  and  Expensive  diseus- 
sion  in  which  they  involved  the  other  heritors  proceeded  upon  en- 
tirely opposite  views,  and  upon  principles  acquiesced  in  by  them. 
The  respondents  are  entitled  to  the  benefit  of  the  plea  of  bona  fide 
consumption.  Teinds  are  a  burden  on  the  lands ;  they  are  a  cer- 
tain proportion  of  the  fraiCs  payable  to  the  minister,  and  wfaatev^ 
is  not  due  to  the  minister  the  Legidatare  has  given  to  the  heritor* 
Now  the  respondents,  actuig  bona  fide,  appropriated  to  tfaemseltes 
certain  portions  of  these  fruits,  whioh^  from  recent  discoveries,  it  is 
now  ascertained  they  appropriated  ^roneously;  but  during  the 
whole  time  it  cannot  be  disputed  they  were  acting  with  the  utmost 
bona  fides,  and  this  is  sofficient  to  protect  them  against  any  daia 
for  repetition;  Haldane  v»  Anderson,  II  Dec.  1804)  If.  No.  3, 
App.  V.  Bona  et  mahi  fides ;  OUphant  v.  Smith,  30  Nor.  1790, 
M.  1721 ;  Leslie  e.  Earl  Of  Moray,  2  Feb.  1827* 

The  claim  which  is  now  made  eJtends  from  1778  to  1828,  a  pe- 
riod of  fifty  years ;  but,  at  all  events,  die  claim  for  the  first  tea 
years  is  prescribed  |  JSnA.  iii.  17,  IL  The  overpayments  may  be 
compared  to  the  rights  of  superiors  to  feu^oties,  or  titulars  to  teinds. 
These  prescribe  if  the  claim  is  not  made  within  f(»rty  yean ;  every 
year's  feu-<Iuty  or  tithe  is  considered  as  a  several  or  distinct  right, 
which  must  therefore  run  a  separate  course  of  prescription* 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  *  Finds 
that,  prior  to  the  final  decreet  of  locality  in  1827,  there  was  no  stand* 
ing  final  locality  posterior  to  that  for  which  decreet  was  given  in 
1 778,  in  respect  that  t^e  decreet  which  had  been  pronounced  in 
1789  was  effectually  set  aside,  as  to  all  parties,  by  the  reduction  at 
the  instance  of  the  Earl  of  Lauderdale,  and  the  entirely  new  scheme 
of  locality  prepared  under  it  in  1798 ;  and  in  respect  that  that  new 
locality  never  was  finally  approved  of,  finds,  that  where  payments 
of  stipend  are  made  under  interim  decreets  of  locatity,  there  is  an 
implied  judicial  Contract  among  all  the  parties,  that  when  the  le- 
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gal  oUigadons  of  the  heriton  thall  be  detemiiiiod  by  final  decreet,  18  Not.  1833< 
their  eerexid  intereats  thall  be  adjusted  from  the  oommencement    ^"^V^^ 
ef  the  proeeaa  or  proceMei»  aceording  to  the  true  state  of  their  aaa^o^nv. 
Hrighta  and  obligations,  and  that  the  elaima  of  relief  thus  arising  The  MarquU 
cannot  be  affected  by  the  length  of  time  during  which  the  settle-  ^^  ouiers,  ^ 
ment  of  a  fioal  locality  may  have  been  delayed :  Findt  it  admitted 
on  die  record,  (Answer  to  Art  18»)  *  Uiat  the  condescenders  or 
their  authors  were  parties  to  Uie  proceedings,'  in  the  several  pro- 
cesses of  locality  referred  to :  Finds,  that  though  no  party  being 
a  angular  successor  in  lands  could  claim  relief  in  respect  of  orer- 
payments  made  by  bis  authors,  unless  he  held  a  special  assignation 
thereto,  the  claimants  in  this  case  have  su£Sciently  condescended, 
by  the  statement  in  Article  85,  32,  and  intervening  numbers,  on 
their  several  rights  and  interests,  for  the  different  periods  speci- 
fied, and  that  their  tides  to  insist  are  thereby  sufficiently  establish- 
ed, they  being  always  bound,  where  they  claim  in  right  of  others, 
whom  tliey represent,  to  produce  confirmations  before  extract: 
Finds,  tliat  in  so  far  as  the  final  decreet  of  locality  may  have  pro- 
ceeded as  to  any  particular  lands,  on  a  decreet  of  approbation  of 
a  sulvvaluation,  the  interests  of  the  parties,  in  regard  to  the  period 
preceding  the  date  of  such  decreet  of  approbation,  must  be  adjust- 
ed on  the  footing  of  the  teinds  of  those  lands  having  been  un- 
valoed ;  but  that,  where  decreets  of  iq>probation,  or  of  valuation 
by  die  High  Commission,  prior  in  date  to  1778,  have  been  pro- 
duced, the  allocation  by  the  final  decreet,  giving  e£Eect  to  them, 
most  be  the  rule :  Finds,  that  the  immediate  obligadons  for  pay- 
ment of  die  particular  pordons  of  the  sdpend  modified  to  the  mi- 
nister, having  been  fixed  by  interim  decreets  of  locality,  and  there 
being  no  claim  alleged  to  exist  by  any  minister  or  his  representa- 
tives for  arrears  of  sdpend  unpaid,  nor  any  positive  statement 
made  that  any  part  of  the  sums  of  stipend  exigible  from  the  claim- 
snts  or  their  predecessors  were  not,  in  bcty  paid  to  the  minis- 
tefs,  diere  is  ground  for  a  presumption  of  fieiet  and  law,  post  tan- 
tom  temporis,  and  having  r^;ard  to  the  statutory  prescription, 
that  all  such  sums  of  stipend  were  duly  paid  by  the  parties  liable 
ffl  payment  of  them,  in  terms  ef  the  interim  decreets :  Therefore 
finds,  that  it  is  not  necessary  for  the  claimants  to  produce  evidence, 
by  receipts  or  othwwise,  of  the  successive  particular  payments 
fflsde  to  the  minister  for  the  time,  unless  it  shall  be  averred  by 
Ae  respondents,  that,  widi  reference  to  any  particular  sum  or 
sams,  die  payment  was  either  not  made  at  all,  or  was  made  by 
sane  of  die  said  respondents  themselves :  Remits,  of  new,  to  the 
Teind  Clerk,  to  revise  his  reports,  with  reference  to  the  points 
determined  by  this  interlocutor ;  and  fortber,  to  report  specially 
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12  Nov.  1833. 


WeathersCon 
and  Others  v. 
The  Marquis 
of  Tweeddale 
and  Others* 


the  precise  Btim  dae  to  each  of  the  several  claimant8»  according^  to 
the  specification  of  their  interests,  in  the  articles  of  the  conde- 
scendence above  referred  to,  reserving  for  future  consideration  the 
claim  of  interest :  And  finds  no  expenses  due  to  either  party,  so 
far  as  hitherto  incurred.' 

Note. — <  It  may  be  right  to  keep  it  in  view,  that  any  doubt  which 
might  exist  as  to  the  competency  of  adjusting  these  claims  of  re- 
lief, in  this  process,  was  early  removed  by  the  minute  of  the  par- 
ties waiving  every  such  objection,  and  consenting  to  the  matter 
being  so  discussed. 

<  The  doubtful  question  is,  whether  the  respondents  are  entitled 
to  receive  some  reasonable  evidence  of  the  payments,  though  not 
strict  evidence  by  receipts.  But  the  Lord  Ordinary  is  inclined 
to  think,  that  the  grounds  of  legal  and  fair  presumption  are  sufii'^ 
cient  in  such  a  question,  unless  a  positive  averment  against  it 
were  made ;  and  that  to  require  evidence  would,  in  many  cases, 
defeat  the  most  just  claims.  Instances  have  no  doubt  occurred, 
where  sums  of  stipend,  awarded  by  interim  decreets,  have  not 
been  paid  for  years.  But  these  cases  are  very  rare,  and  an  in- 
stance can  scarcely  be  shewn,  where  the  minister  did  not  claim 
them  after  the  locality  was  finally  settled.' 


The  respondents,  the  underpaying  creditors,  reclaimed  agauist 
this  interlocutor.  The  Court  remitted  to  the  Teind  Clerk  <  to  exa- 
mine and  report  as  to  the  effect  practically  given  to  approbations 
of  sub-valuations,  and  also  to  valuations  of  teinds  brought  and  ob- 
tained during  the  currency  of  processes  of  locality,  in  altering  the 
allocation  of  the  stipends  on  the  teinds  in  the  final  locality.' 

The  Clerk  reported  as  follows :  <  l<f.  The  benefit  of  decrees  of 
approbation  of  sub-valuations  brought  and  obtained  during  the 
dependence  of  processes  of  locality  has,  in  practice,  been  extend- 
ed backwards  to  the  commencement  of  the  proceedings,  however 
many  processes  there  may  be  unsettled,  or  not  subjected  to  final 
locality.  And  the  same  is  the  case  as  regards  decrees  of  proving 
the  tenor  of  old  valuations. 

*  2dlyf  The  benefit  of  a  decree  of  valuation  obtained  during  the 
currency  of  processes  of  locality,  and  produced  therein,  is  extend- 
ed practically  to  the  more  immediate  process,  (that  is,  the  locality 
of  the  last  augmentation,)  and  not  to  the  other  previous  processes, 
unless  (which  is  not  often  the  case)  the  valuation  tends  to  di- 
minish the  teind  produced  from  the  proven  rental. 

<  Sdlj/i  From  what  has  been  said,  it  is  obvious,  that  it  is  not  the 
practice  to  limit  the  application  of  the  valuations  to  the  date  of 
citation  in  the  process,  or  the  date  of  citation  in  processes  of  ap- 
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^probation  of  sub-valaaUons,  or  of  proving  the  tenor  of  old  valua-  12 Not.  1633. 
« tiom.*  ^'^y^^ 

Weatherston 
and  Others  v. 

Upon  advising  this  report,  with  cases  for  the  parties,  the  Court  The  Marquis 
pronoanced  the  following  interlocutor :  *  Adhere  to  the  interlocutor  ^^d^othere!^* 
( of  the  Lord  Ordinary  reclaimed  against,  excepting  in  so  far  as  it     — ». 

<  findsi  *  that  in  so  &r  as  the  final  decreet  of  locality  may  have  pro-  *^u<^®°^ 
<<  ceeded  as  to  any  particular  lands  on  a  decreet  of  approbation  of  a 

« sub-valoation,  the  interest  of  the  parties  in  regard  to  the  period  of 
« the  date  of  such  decreet  of  approbation  must  be  adjusted  on  the 
<<  footing  of  the  teinds  of  these  lands  having  been  unvalued :'  At- 

<  ter  this  finding,  and  find  that  decreets  of  approbation  of  a  sub-va- 

*  kation  should  be  considered  as  in  pari  casu  with  other .  decreets 

<  of  valuation  pronounced  by  the  High  Commission,  and  ought  to 

<  rank  in  the  same  way  with  them,  and  accordingly  to  drawback  to 

<  the  commencement  of  the  localities  not  finally  settled  :  And  also, 

<  excepting  in  so  far  as  it  finds,  <  that  it  is  not  necessary  for  the 
«  claimants  to  produce  evidence,  by  receipts  or  otherwise,  of  the  suc- 
^  cessive  particular  payments  made  to  the  minister  for  the  time,  un- 
^  less  it  shall  be  averred  by  the  respondents,  with  reference  to  any 
<<  particular  sum  or  sums,  the  payment  was  either  not  made  at  all, 
<<  or  was  made  by  some  of  the  respondents  themselves,'  alter  this 

<  finding :  Find  that  the  respondents  are  entitled  to  receive  reason- 

<  able  evidence  of  the  payments  alleged  to  have  been  made  by  the 

<  claimants,  and,  with  those  findings,  remit  to  the  Lord  Ordinary  to 

*  dispose  of  the  cause  quoad  ultra :  Find  no  expenses  due,' 

Lord  Mtmeniff^  Ordinary.        For  Claimants,  Shmt^  Mmfkanif  A,  Murray  jumor. 
JamtB  Bridges,  W.  &  .^gent.  Alt  Dean  of  Fac,  (Hope,)  Jameson,  W.  P, 

Dmias.        Greig  $>  Morton,  W.  S.  Agents.         Teind^  Clerk,  Clerk. 

T. 
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FIRST  DIVISION. 

No.  XL  12  November  1833. 

WILLIAM  BROWN 

offainsi 

AUGUSTUS  F.  LINDLEY. 

Procsss. — Mandate.  —  Found  that  a  defender  who  had  left  this 
country  wae  bound  to  siet  a  tnandatary  to  be  reqHmsibkfir  the  er- 
penseij  although  an  arreitm^nt  of  hie  furniture^  which  was  ntffident 
to  cover  the  debt  and  expenses^  had  been  diecharffedf  upon  coifMgmmg 
a  mm  equal  to  the  amount  of  the  dtbt. 

Brown  raised  an  action  against  Lindley  for  a  debt  of  L.27,  upon 
die  dependence  of  which  arrestments  were  used  against  the  fiimitare 
of  the  defender  in  the  hands  of  an  agent  in  Leith.  An  agreement 
was  entered  into  between  the  agents  for  the  parties,  by  which  Li.30 
was  consigpsed  in  the  Royal  Bank  by  the  agents  for  the  defender, 
and  the  arrestment  was  discharged.  The  action  was  then  called, 
and  a  record  was  made  up  and  closed ;  and  the  Lord  Ordinary, 
^  ^     after  a  debate,  remitted  the  cause  to  the  Jury  Roll* 

The  defender  having  gone  to  Jersey,  the  pursuer  applied  Co  hare 
a  mandatary  sisted,  who  would  be  responsible  for  the  expenaes. 
This  motion  was  resisted  on  the  part  of  the  defender,  who  jHead-^ 
ed^ 

Defender's  L  That  previous  to  the  action  being  raised,  the  pursuer  was 

Pleas.  aware  that  the  defender  had  left  the  country,  and  had  arrested  his 

furniture  when  in  the  course  of  being  shipped  at  Leith  for  Jersey; 
but  no  demand  had  been  made  to  sist  a  mandatary,  although  the 
process  had  gone  on  for  about  two  years,  the  record  was  closed,  the 
case  debated,  and  sent  to  the  Jury  Roll.  The  pursuer  was  therefore 
now  foreclosed  from  making  the  demand. 

IL  Although  the  furniture  which  had  been  arrested  was  suffi- 
cient not  only  to  meet  the  sum  sued  for  and  the  expenses,  the 
pursuer  had,  by  a  special  agreement,  accepted  of  consignation  of 
L.  30,  and  discharged  the  arrestment*  As  the  pursuer,  therefore, 
in  the  knowledge  of  the  defender  being  out  of  the  country,  had  ac- 
cepted of  consignation  to  a  limited  amount,  instead  of  insisting  for 
caution  for  the  debt  and  expenses,  he  was  not  entitled  now  to  insist 
for  a  mandatary  for  expenses. 


^ 
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Axtwered  for  the  pursuer —  12  Not.  183^ 

The  pursuer  did  not  know  when  the  summons  was  raised  that  the    *^-^y"^^ 
defender  was  out  of  the  country.    It  is  now  quite  established,  that  a  i^^^^' 

party  who  has  withdrawn  to  a  foreign  country,  having  no  estate    

here^  is  not  entitled  to  appear  in  a  court  of  law  without  sisting  a  pi^^ 
mandatary.  This  was  always  the  law  in  regard  to  pursuers,  and 
the  same  law  is  now  established  to  be  applicable  to  defenders ; 
M<CalI,  17  Jan.  1822;  Pease  and  Smith,  4  June  1822 ;  Ferguson^ 
22  Nov.  1825;  Grant,  30  Nov.  1825;  Countess  of  Strathmore, 
31  May  1825 ;  Reoch,  14  May  1881. 

There  is  nothing  in  the  circumstance  of  the  consignment  of  L.30 
to  pretent  the  application  of  the  general  rule  of  law.  Had  the  sum 
flossigned  been  sufficient  to  meet  the  expenses  as  well  as  the  debt, 
the  present  demand  would  not  have  been  made;  but  as  9X  that  time 
so  expenses  had  been  incurred,  the  defender  would  consign  no  more 
than  sufficient  to  meet  the  debt.  The  fact,  that  the  sum  con- 
aigfled  is  no  more  than  sufficient  to  meet  the  debt,  while  the  de- 
inAsx  has  withdrawn  his  person  and  funds  from  this  country,  is 
jolt  the  reason  why  it  is  necessary  for  him  to  sist  a  mandatary,  who 
will  be  responsible  for  the  expenses  which  have  been  or  may  be  in- 
eirred. 

On  advising  a  minute  and  answers,  reported  by  the  Lord  Ordi-  Judgment, 
nary,  the  Court  unanimously  found  that  the  defender  was  bound  to 
ikt  a  mandatary. 

Observed  on  the  JBene/L-^The  rule  is  now  quite  established,  that  Opinion  of 
a  defender  is  as  much  bound  to  sist  a  mandatary  as  a  pursuer.   There  ^^^* 
ms  nothiog  in  the  circiunstaaees  of  this  case  to  prevent  die  appli- 
•eation  of  iSbaX  ruk. 

Urd  fUbrftm,  Ordinary.  Act  ManiudL  Joteph  LiMU^  a  S.  C.  Agent. 

Alt.  NentM.        John  Murdock,  S.  S.  C.  Agent.  S.  Clerk. 

T. 
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FIRST  DIVISION. 

No.  IIL  12  November  1833. 

POLLOCK 
agavut  . 
ROBERTSON. 

Poor. — Jurisdiction. — Advocation.  —  The  heritors  and  kirk' 
session  of  a  petrish  having^  at  a  meeting  fir  that  purpose^  passed  a 
resolutioHy  fixing  the  amount  and  mods  of  assessment  finr  the  poor^ 
and  the  collector  authorised  by  them  having  raised  an  action  against 
one  of  the  heritors  who  liad  refiised  payment  of  the  share  locaOed 
vpon  himj  on  the  ground  that  the  mode  of  assessment  fixed  on  teas 
illegalj  and  the  Sheriff  having  given  decree  against  him  for  the  sum 
claimed^  —  held,  in  an  advocation  at  his  instance,  \st^  That  Ae 
Sheriff  had  no  power  to  inquire  into  the  legality  of  ike  assessment,  or 
to  review  the  decisions  of  the  heritors;  and,  2dly,  T/iat  an  advoco' 
tion  of  the  Sheriff's  judgment  was  not  a  competent  form  to  try  the 
legality  of  the  assessment. 

At  a  meeting  of  the  heritors  of  the  parish  of  Govan  in  1826, 
for  the  purpose  of  laying  on  an  assessment  for  the  poor,  it  was  re- 
solved, that  the  assessment  for  the  year  to  come  should  be  L.800, 
and  that  it  should  be  laid  on  in  the  mode  practised  by  the  Barony 
parish  of  Glasgow,  &c.  viz.  that  one-half  should  be  payable  by  the 
landlords,  and  the  other  half  by  the  tenants  within  the  parish.  As- 
sessments were  laid  on  upon  the  same  principle,  at  meetings  of  the 
heritors,  during  the  two  following  years. 

The  respondent,  Mr  Robertson,  was  appointed  collector,  and  the 
advocator,  Mr  Pollock,  (the  proprietor  of  large  manufoctories  with- 
in the  parish,)  was  localled  upon,  by  a  committee  of  heritors  ap- 
pointed for  the  purpose,  for  his  proportion  of  the  assessment  during 
these  years ;  and  he  having  refused  payment,  on  the  ground  that 
the  mode  of  assessment  adopted  was  illegal,  Mr  Robertson  brought 
an  action  against  him,  before  the  Sheriff  of  the  county,  for  payment 
of  the  arrears. 

In  defence,  Mr  Pollock  pleaded,  that  the  only  legal  mode  of  lay- 
ing on  an  assessment  for  the  poor,  was  by  localling  one-half  of  the 
amount  on  the  heritable  property,  and  the  other  half  on  means  and 
substance,  whereas  the  whole  assessments  in  the  present  instance 
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had  been  imposed  upon  the  rental  in  the  parish*    After  a  variety  of  12  Not.  I83a 
piooedBre,  the  Sh^ff^nbetitute  *  Finds  it  instracted  by  the  mi*    ^^"^V^^ 

<  Dates  of  the  meetings  of  the  heritors  of  the  parish  of  Govan,  cer-  ^]^|,^^^ 

<  tified  cities  of  which  are  prodnoed,  that  the  defender  was  present 

<  at  the  meeting  of  the  heritors  when  the  assessments  were  laid  on 
( for  the  maintenance  of  the  poor  of  the  parish  for  the  years  in 

<  question :  FindS)  that  it  appears  from  the  minutes,  that  although 

<  the  defender  objected  to  the  mode  of  assessment,  his  objections 

<  were  overruled  by  the  meetingis :  Repels  the  defences ;  finds  the 

<  defender  liable  in  payment  to  the  pursuer,  (in  his  character  of 
^  ooUector  of  assessment,)  conform  to  tiie  conclusions  of  the  libel  i 
'  finds  ihe  defender  liable  in  expenses,^  &a 

Mr  Pollock  having  brought  an  advocation,  it  was  objected,  1st, 
That  it  was  incompetent  to  discuss  in  this  form  the  question  of  the 
legality  of  the  mode  of  assessment  sought  to  be  enforced,  the  reso- 
lotioos  of  the  Heritors  and  Kirk-session  being  entitied  to  receive 
effect  in  courts  of  law,  until  set  aside  by  the  Supreme  Court  in  a 
proper  process,  but  not  in  an  advocation  from  a  tribunal  incompetent 
to  try  the  question.  2d,  It  was  not  competent  for  the  Sheriff  to 
decide  the  question  of  the  legality  of  the  assestoient.  The  ex  fiusie 
regularity  of  the  meetings  of  the  Heritors  and  Kirk-session,  and  the 
fiinnality  of  their  minutes,  formed  the  true  and  only  merits  of  the 
qaestion  cognisable  by  him ;  and  it  was  enough  to  entitie  the  re- 
spondent to  a  decree  in  his  favour,  to  produce  the  minutes  of  the 
meeting  appointing  him  collector,  and  the  scheme  of  assessment 
Inferior  judges  had  no  power  to  interfere  with,  or  decide  questions 
relative  to  the  administration  of  the  laws  for  the  support  of  the  orr 
dinary  poor ;  and,  in  particular,  they  were  not  entitled  to  decide  on 
die  legality  or  illegality  of  the  assessments  imposed  by  the  Heritors 
add  ELirk-session ;  stat  1579,  c  74;  Abbey  Parish  of  Paisley  v* 
Richmond,  29  Nov.  1821 ;  Dmhfs  Parochial  Lomdj  270 ;  Paton 
«.  Jardine,  24  June  1794 ;  Bdts  Dec.  51 ;  Collector  of  Parish  of 
Ayton  V.  Trotter,  8  June  1883  *• 

The  Lord  Ordinary  repelled  the  objection  of  the  respondent  to 
tbe  competency  of  discussing,  in  this  advocation,  the  question  of  the 
legdity  of  the  mode  of  assessment  sought  to  be  enforced,  and  add- 
ed the  following 

'  ^a£e, — <  The  respondents  have  declined  to  argue  the  legality  of 
*  the  assessment,  on  the  ground  that  the  Sheriff  had  not  the  power 
^  of  reviewbg  the  resolution  of  the  Heritors  and  Kirk-session ;  and 

*  lUi  lot  cue  was  decided  by  the  Second  Divirioti  of  the  Couft  subsequently  to 
the  dtte  of  Uie  interlocutor  of  the  Lord  Ordinary  in  the  present  case* 
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Pollock  V, 
HobertiOD. 


tbati  consequently,  his  judgment,  giviag  effect  te  that  resolution, 
eannot  competently  be  questioned  in  this  advocation.  The  Lord 
Ordinary  thinks  that  the  cJ>jection  is  bad. 
<  The  Hmtofs  and  Kirk^session  are  not  a  court  in  the  proper 
sense  of  the  temt  They  must  be  considered  as  a  Board  or  Com- 
mission, entruste4  by  law  with  certain  powers  in  regard  to  tbe 
maintenance  of  the  poor,  which  powers  require  occasionally  for 
their  execution,  as  in  the  present  case,  an  application  to  the  Jadg« 
Ordinary.  In  some  matters,  such,  among  others,  as  the  neeeasity 
or  amount  of  assessment,  and  the  appropriation  of  it  to  the  sup- 
port of  individuals,  or  particular  descriptions  of  individuals,  whieli 
matters  are  considered  to  fell  properly  within  their  cognisance,  it 
has  been  decided,  that  an  inferior  judicature  cannot  review  their 
determination ;  andf  in  such  cases,  the  Sheriff,  when  applied  to, 
may  be  sidd  to  act  rather  ministerially  than  judicially,  in  sanction* 
iog  it  with  his  decree.  But  when  an  objection  is  taken,  as  in  the 
present  case,  on  the  ground  of  the  illegality  of  a  general  mode  of 
assessment,  and  a  question  is  thus  raised,  whether  that  which 
they  have  done  is  within  their  powers  or  not,  it  appears  to  the 
Lord  Ordinary  that  the  Sheriff  and  this  Court,  in  reviewing  hii 
judgment,  must  have  jurisdiction  to  entertain  and  determine  that 
point ;  because  it  truly  resolves  into  the  question,  whether  the 
case  be  one  which  authorises  the  Judge  Ordinary  to  interpose  or 
not  Thus,  to  take  the  case  with  which  the  respondent  under- 
takes, in  his  argument  on  the  merits,  to  identify  the  present  :-^ 
If  a  commission  were  appointed  with  powers  to  levy  an  asseis- 
ment,  for  a  particular  purpose,  <  upon  means  and  substance,  where- 
*  ever  situate,'  it  would  probably  be  held  incompetent  to  discuss, 
in  the  course  of  procedure  before  the  Sheriff  for  the  enforcement 
of  the  assessment,  an  objection  to  the  estimate  made  bona  fide  by 
the  commission  of  the  property  of  the  individual  assessed.  But 
if  the  objection  was,  that,  instead  of  assessing  according  to  raeau 
and  substance,  the  commission  had  adopted  the  real  rent  within 
the  parish,  or  any  other  unauthorised  scale  of  assessment,  the 
Sheriff,  it  is  apprehended,  Would  be  not  merely  entitled,  but  bound 
to  inquire,  whether  or  not,  according  to  the  legal  construction  of 
the  statute,  the  objections  were  well  founded.  This  distinction 
is  exemplified  in  many  of  the  cases  referred  to  by  the  advocator. 
In  particular,  that  of  Lawrie  v.  Dreghorn,  S  Dec.  1797,  is  an 
express  authority,  in  circumstances  exacdy  similar.  There,  the 
Magiitrates  of  Glasgow,  in  their  judicial  diaracter,  decerned 
against  Mr  Dreghorn,  in  an  action  brought  against  him  by  the 
collector  of  poor's  ratesi  for  the  enforcement  of  an  assessment  kid 
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on  hj  thetef  or  penons  acting  under  their  aildtorily,  having  pre-  12  Nov.  1833. 
dsely  the  same  power  within  burgh,  as  those  of  the  heritors  and    ^"*v^^ 
kirk-session  in  landward  parishes.     Mr  Dreghom's  defence  was,  ^^^^^^sm, 
the  ilI^;Blit]r  of  the  mode  of  assessment     The  case  was  brought 
before  the  Court  by  advocation ;  and  although  the  judgment  of 
the  Magistrates  was  sustained,  it  was  sustained  upon  the  merits ; 
and  it  is  clearly  established  by  the  report,  that  the  competency  of 
ioquiring  into  and  decidmg  the  question  of  the  legality  of  the  as- 
sessment never  was  called  in  question.' 

Robertson  reclaimed^  and  minutes  of  debate  were  ordered ;  and  Opinion  of 
at  the  advising  the  Court  were  unanimously  of  opinion,  that  the  in-  ^"^ 
ferior  judges  had  no  jurisdiction  in  cases  of  this  nature,  and  that 
the  present  was  not  a  competent  form  to  entertain  the  question  in 
the  Court  of  Session. 

Lord  Bcdgray  said,  that  the  general  policy  of  the  law  ought  to 
be  had  in  view ;  and  his  Lordship  had  always  understood  that  the 
statute  1579  regulated  the  whole  proceedings  in  regard  to  assess- 
ments for  the  poor,  and  that  the  resolutions  of  the  Heritors  and  Kirk- 
aession,  in  their  proceedings  under  the  statute,  could  only  be  called 
m  question  by  the  proper  process  before  the  Supreme  Court.  The 
object  of  this  was  to  prevent  collision  between  the  decisions  of  in- 
ferior juci^gea;  and  accordingly  the  Sheriff  was  bound  to  give  effect 
to  the  resolutions  of  the  heritors  passed  at  regular  meetings,  until 
set  aside  by  the  Court  of  Session.  His  Lordship  could  see  no  dis- 
tinction between  the  mode  of  assessment  pointed  out  by  the  statute, 
and  the  mode  of  collection.  This  had  always  been  his  opinion, 
and  it  was  confirmed  by  the  late  judgment  of  the  Second  Division 
in  tiie  case  of  Ayton.  He  thought,  therefore,  that  the  interlocutor 
of  die  Lord  Ordinary  ought  to  be  altered,  and  the  advocation  found 
incompetent 

Lord  GiOies  concurred,  and  thought  the  case  of  Ayton  directly 
in  point  He  could  not  enter  into  the  distinction  pointed  out  in 
the  note  of  the  Lord  Ordimury.  In  every  case  the  objection  was, 
that  what  was  complained  of  was  illegal ;  and  he  could  not  under- 
stand dio  distinction^  that  the  Sheriff  was  entitled  to  review  the 
node  of  assessment,  although  he  could  not  review  the  amount  of  it ; 
aaither  eonld  he  see  the  distinction  attempted  to  be  shewn  betweeli 
the  mode  of  assessment  and  the  mode  of  collection.  With  regard 
to  the  advocator's  motion  to  take  the  opinion  of  the  other  Judges, 
he  would  have  had  no  objection  to  this  course,  unless  for  the  de- 
cinon  in  the  ease  of  Ayton.  If,  indeed,  their  Lordships  had  dif- 
fered from  that  decision,  it  would  of  course  have  been  right  to  take 
the  epinion  of  the  whole  Court;  but  as  all  their  Lordships  con- 
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12  Not.  1633.  curred  in  it,  he  could  see  no  reason  or  propriety  in  adoptii^  diis 

course.       - 

R^bertaon.  "^^  Qmrtj  therefore,  *  altered  the  interlocutor  of  the  Lord  Ordi- 

-^— —     <  nary  reclaimed  against,  found  the  advocation  inoompeteht,  db- 

Ju  gmenu      ^  jjiiaaed  the  same,  and  decerned,  and  found  the  advocator  liable  in 

'  expenses/ 

Lord  FuOertoiit  OrdiDtry.  For  the  Advocator,  J^par,         Bkhard  Cowan,  W.  & 

Agent.         Alt.  Dean  o/Fae.  (Hope,)  Wibcm,  Dallas  f  Oraham,  W.  & 

Agents.        B»  Clerk. 

C. 


SECOND  DIVISION. 


No.  IV. 


13  November  1833. 


MACNEILL  HAMILTON 
offoinsi 
ALEXANDER  CHANCELLOR  and  Others. 


Tailzie.^Statut£  10  Geo.  III.  c  51. — A  completed  and  cnertm 
right  acquired  by  a  third  party  to  entaikd  lands  tohioh  had  been  er- 
cambed  under  this  statute^  is  not  reducible  on  the  grounds, — that 
the  exchange  was  disadvantageous  for  the  entailed  estate, — that  it  toot 
entered  into  by  the  heir  of  entail  in  possession  in  consideration  of  a 
sum  of  money  paid  to  him,^^1hat  the  lands  received  by  him  were 
not  contiguous  to  the  entailed  estate^^-'^Lnd  that  the  superiority,  mina 
and  minerals  ofihe  excambed  lands,  were  mutually  reserved. 

In  1805,  Mr  Macneill  of  Raploch  and  Mrs  Mitchelson  of  Broom- 
hill  presented  a  petition  to  the  Sheriff  of  Lanarkshire,  to  authorise, 
in  terms  of  the  10  Geo.  III.  c.  51,  a  proposed  excambion  of  part 
of  the  entailed  estate  of  Raploch,  with  certiedn  lands  belonging  to 
Mrs  Mitchelson,  said  to  be  adjoining  and  very  commodiously  situa- 
ted to  the  estate  oi  Raploch,  and  which  lands  Mr  Macneill  was 
therefore  desirous  of  acquiring  right  to,  in  order  that  he  might  in- 
close, plant,  and  otherwise  improve  and  connect  the  same  with  his 
estate  of  Raploch.  The  Sheriff  in  consequence,  appointed  two 
persons  to  fix  the  extent  and  value  of  the  respective  lands  proposed 
to  be  excambed  by  the  petitionerSi  to  straight  the  marches  thereof, 
and  to  report  in  terms  of  the  act  of  Parliament  This  duty  was  ac- 
cordingly performed  by  the  inspectors,  who  concluded  their  report  as 
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follows :  'And  having  fully  and  deliberately  considered  both  the  13  Not.  183a 
« qa&Dtity  and  quality  of  the  foresaid  respective  lands,  we  are  of    ^**^V^*^ 

*  opinion,  and  do  hereby  report  the  said  groands  to  be  of  equal  chluoccUonlind 
'  value,  and  the  proposed  excambion  just,  and  for  the  mutual  accom-  Otbera. 

<  modation  of  both  the  said  parties ;  declaring  that,  in  valuing  the 

*  said  lands,  we  do  not  take  under  consideration  the  superiority  or 
'  thirlage  thereof,  but  we  are  of  opinion  that  each  party  should  pay 
( the  public  and  parish  burdens  of  the  ground  so  to  be  received  by 

*  them  respectively/  The  Sheriff  authorised  the  exchange  to  be 
made  in  terms  of  this  report,  by  a  formal  contract  of  excambion,  as 
directed  by  the  statute. 

The  petitioners  thereafter  presented  a  supplementary  application, 
stating,  that  in  the  original  petition  they  omitted  to  mention,  that 
each  party  was  to  retain  the  right  to  his  own  metals  and  minerals, 
and  to  the  superiorities  and  thirlage  of  the  lands  to  be  exchanged, 
and  therefore  praying  the  Sheriff  to  find  accordingly.  The  Sheriff, 
without  any  further  investigation,  found  and  declared  in  terms  of 
the  prayer  of  this  second  application. 

The  parties  subsequently  completed  the  transaction,  by  execu- 
ting a  contract  of  excambion  of  the  lands  in  question,  mutually  re- 
aenring  the  superiority,  thirlage,  and  the  whole  mines  and  minerals 
thereof. 

Infeftment  was  taken  on  this  contract  by  both  parties ;  and,  short- 
ly afterwards,  Mrs  Mitchelson  sold  the  lands  to  which  she  thus  ac- 
quired right  to  Mr  Hamilton  of  Fairholm,  whose  property  adjoined 
the  estate  of  Raploch.  Mr  Hamilton  being  infeft  in  the  lands,  dis-  ' 
poned  them  to  Mr  Claud  Russell,  as  trustee  for  his  creditors ;  by 
whom  again,  afiter  taking  infeftment,  the  lands  were  sold,  in  1815, 
to  the  late  Mr  Archibald  Millar,  writer  to  the  signet 

Mr  Macneill,  with  whom  the  excambion  was  effected,  died  in 
1827,  and  his  son  and  successor  in  the  estate  of  Raploch  brought 
the  present  action  against  Mrs  Mitchelson's  representative,  and  the 
tnist-disponees  appointed  in  a  deed  of  settlement  executed  by  Mr 
Archibald  Millar,  concluding  for  reduction  of  the  contract  of  ex- 
cambion, and  of  the  successive  dispositions  and  infeftments  by  which 
the  lands  conveyed  to  Mrs  Mitchelson  were  transmitted  to  Mr 
Millar's  trustees. 

In  support  of  the  action  it  was  alleged — 1.  That  the  proceedings  Punuer'g 
adopted  for  the  purpose  of  ascertaining  the  value  of  the  subjects,     *^ 
and  arranging  the  terms  of  the  excambion,  were  not  conformable  to 
the  statute,  and  necessarily  led  to  gross  inequality  and  injustice. 
The  inspectors  state,  that,  in  valuing  the  lands,  they  did  not  take 
into  consideration  the  superiority  and  thirlage ;  and  while  they  re- 
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13  Not.  T833L  port  that  each  party  should  pay  the  public  and  pariah  burdens  of 
^"^V^^    the  lands  received  by  him,  it  does  not  appear  that  the  anoant  of 
ChftDcelloriiDd^^^^  burdcns  was  a  subject  of  inquiry,  or  at  all  affected  their  va^ 
Others.  luation  of  the  lands.    Further,  on  the  supposition  that  the  exchange 

PurauerT       ^  which  the  report  refers  includes  mines  and  minerals,  then  tke 
Fleat.  valuation  of  the  inspectors  was  necessarily  deranged  by  the  reser- 

vation of  these  subjects  in  tke  contract  of  ezcambion,  unless  it  is  to 
be  assumed  that  they  were  of  precisely  the  same  value. 

2.  The  act  provides,  that  the  land  to  be  received  in  exchange  for 
the  entailed  land  shall  be  <  contiguous  to  the  entailed  estate.'  But 
the  pursuer  offers  to  prove,  in  opposition  to  what  the  inspectors  re- 
port, that  one  parcel  of  the  lands  acquired  by  Mr  Macneill  is  not 
contiguous  to  any  portion  of  the  entailed  estate  of  Raploch. 

3.  The  exchange  was  inconsistent  with  the  objects  of  the  statute^ 
viz.  <  the  conveniency  and  advantage  of  the  entailed  estate^'  while, 
on  the  other  hand,  the  excambion  was  entered  into  by  the  heir  of 
entail  in  possession,  in  consideration  of  a  sum  of  money  paid  to  him 
by  Mr  Hamilton  of  Fairholm,  at  whose  instigation,  and  for  whose 
behoof,  the  whole  transaction  was  carried  through,  to  the  manifest 
detriment  of  the  entailed  estate — Vans  Agnew  o.  Earl  of  Stair,  31 
July  1822,  Shaufs  App.  Cases* 

4.  The  excambion  of  the  lands,  reserving  the  superiorides,  mines, 
and  minerals,  was  at  variance  with  the  provisions  of  the  statute. 
The  term  *  lands,'  in  legal  acceptation,  includes,  along  with  the  su« 
perficies,  every  thing  a  coelo  usque  ad  centrum — Craxg^  ii.  3,  24 — 

«  iStotr,  ii.  3,  60— £r«A.  ii.  6,  4.  and  5 — Colquhoun  t?.  Procurator, 
7  July  1803,  M.  15,089 — Dunlop  o.  Corbet  and  Macnair,  20  June 
1809 — and  there  is  no  reason  to  believe  that  it  was  meant  to  be  dif* 
ferently  understood  in  the  statute.  Further,  the  contract  of  excam* 
bion  provides,  that  the  parties  *  shall  be  entitled  to  claim  any  da* 

<  mi^  which  may  be  done  to  the  surfiice  of  their  said  grounds  by 

<  working  the  mines,  metals,  and  minerals,  to  be  ascertained  by  two 

<  neutral  men,'  &c ;  but  neither  the  contract  nor  the  act  of  Par* 
liament  makes  any  provision  for  investing  the  damage  that  may  be 
paid  to  the  entailed  proprietor  in  such  a  case  for  the  benefit  of  the 
future  heirs.  The  absence  of  a  provision  to  this  effect  in  the  sta« 
tute  demonstrates  that  no  such  case  was  contemplated. 

But  supposing  that  such  a  species  of  excambion  could  have  been 
competently  made,  that  was  not  the  exchange  to  which  the  original 
application  to  the  Sheriff  and  the  report  of  the  valuators,  referred. 
That  application  took  no  notice  of  the  mutual  reservation  of  mines 
and  minerals,  and  the  valuators,  therefore,  had  not  this  matter  at  all 
under  their  view.  Accordingly,  they  report  in  reference  to  one  qpe« 
cies  of  exchange,  while  the  decree  of  the  Sheriff  has  sanctioned  a 
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tuteily  different  kind.     In  this  view  there  ia  an  essential  nullity  13  Nov.  id33. 
under  the  statute,  appearing  upon  the  face  of  the  proceedings.  V^^^y^^/ 

Hamilton  v. 
Chancellor  and 

Annoertd  for  the  defenders — Mr  Millar  having  acquired  the  pro-  others, 
party  onerously  and  bona  fide  as  a  singular  successor,  transacting  jy^^^^* 
on  the  iaith  of  the  records,  it  is  not  relevant  to  allege  that  the  ex-  Pleas. 
OBmbion  was  fraudulent,  collusive,  injurious  to  the  entailed  estate, 
aad  entered  into  for  the  purpose  of  defrauding  the  succeeding  heirs- 
of  entail — Kamei  Eltund.  Art  8 — Stair^  iii.  1,  21,  and  iv.  40,  21 — 
BmJi  voL  I.  257 — Ersk.  iii.  8,  5,  10.  The  allegation  is  eqtially 
irrelevanty  that  the  judgment  of  the  Sheriff  was  erroneous,  proceed-* 
ing  upon  felse  information,  and  authorising  an  excambion  very  dis-* 
advantageous,  and  inconvenient  to  the  entailed  estate,  and  contrary 
to  the  intention  of  the  act  of  Parliament  A  purchaser  acquiring 
property  bona  fide,  and  for  full  consideration,  under  warrant  of  a 
eoort  exercising  special  statutory  powers,  is  not  responsible  for  its 
■irtakes  and  blunders,  or  the  misconceptions  into  which  the  judge 
may  be  betrayed,  either  by  his  own  inattention,  or  by  the  misre- 
presentation of  parties — EArl  of  Wemyss  v.  Murray  and  others,' 
31  Feb.  1821,  affirmed  25  Feb.  1824.  The  prior  case  of  Vans 
Agnew  baa  no  application ;  for  there  the  House  of  Lord»held,  that, 
m  consequence  of  certain  persons  interested  not  being  made  parties 
to  Ae  suit,  the  Court  of  Session  had  not  addressed  itself  to  the  exe- 
CDtien  of  the  statute. 

With  regard  to  the  mutual  reservation  of  the  mines  and  minerals^ 
and  superiorities,  which  is  said  to  constitute  a  nullity  on  the  face  of 
Ike  proceedings,  it  is  evident  that  such  reservation,  so  for  from  being 
inconsistent  with  the  statutory  object  of  <  encouraging  proprietors  of 
*  entailed  estates  to  lay  out  money  in  inclosing,  planting,  or  drain- 
<  ing,'  is  necessary  to  prevent  that  object  being  rendered  ini  most 
eases  altogether  nugatory.  Throughout  the  whole  act,  but  espe- 
cially in  regard  to  inclosures,  the  term  <  land'  is  obviously  used  in 
reference  to  the  soQ  alone.    ' 

The  Lord  Ordinary  made  avisandnm  to  the  Court  with  cases, 
and  the  following  note : 

<  It  may  be  fffoper  to  explain  why  this  case  is  reported,  although 

*  there  are  at  least  two  matters  of  fact  on  which  the  parties  are  at 
'variance. 

<  The  original  contraot  of  exoambion  was  made  with  Mrs  Mit- 

*  chelson ;  she  sold  the  land  which  she  got  to  Mr  Hamilton  of  Fair- 

<  holm,  and  he  sold  it  to  Mr  Millar.    Whatever  may  be  thought  of 

<  Mr  Hamilton  of  Fairholm,  under  the  averments  in  the  condescen- 

<  dence,  there  seems  to  be  no  reason  to  doubt  that  Mr  Millar  was 
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Hamilton  v, 
ChanceUor  and 
Others. 


a  bona  fide  purchaser,  transacting  on  the  faith  of  the  records ;  and 
the  original  transaction  cannot  be  reached  in  this  action  of  reduc- 
tion} without  reducing  the  title  as  it  stands  in  his  representatives. 
It  is  therefore  a  question  of  importance,  what  a?erments  in  fact 
and  media  concludendi  in  law  are  relevant — Mr  Millar's  repre- 
sentatives pleading  that  they  cannot  be  affected  by  any  thing  but 
irregularity,  amounting  to  nullity  in  the  proceedings.     The  most 
material  averments  of  &LCt  on  which  the  parties  differ  are,  Isi,  A 
positive  statement  by  the  pursuer,  that  the  lands  of  Patchy,  given 
by  Mrs  Mitchelson  in  exchange,  do  not  adjoin  any  part  of  the  en- 
tailed estate,  which  he  offers  to  prove,  while  the  defenders  state 
that  all  the  titles  bear  that  they  do  adjoin ;  and,  2if,  The  state- 
ment in  the  9th  article  of  the  condescendence,  that  one  of  the 
considerations  by  which  Mr  Hamilton  Macneill  was  induced  to 
enter  into  the  excambion,  was  a  payment  of  L.  150  or  L.  200  by 
Mr  Hamilton  of  Fairholm,  (not  by  Mrs  Mitchelson,)  at  whose 
instigation,  and  for  whose  behoof,  it  is  said  the  transaction  was 
carried  into  effect ;  while  it  is  not  distinctly  averred  that  even  Mrs 
Mitchelson  was  privy  to  this  arrangement     The  defenders  deny 
the  fact  of  such  a  payment,  but  also  deny  the  relevaney  of  it  in  a 
question  with  them.     A  third  point  of  some  importance  relates  to 
the  competency  under  the  act  of  Parliament  of  exchanging  the 
surface  of  the  land,  reserving  hinc  inde  the  minerals.     In  this 
state  of  the  case,  the  pursuer  maintaining  that  he  has  a  clear  case 
without  the  disputed  facts,  and  the  defenders  maintaining  that 
there  is  no  relevant  case  at  all,  or  that,  at  all  events,  it  is  only  on 
the  point  of  contiguity  that  any  inquiry  is  necessary, — it  has  ap- 
peared to  the  Lord  Ordinary,  that  the  best  course  for  extricating 
the  case  is  to  report  it,  in  order  that,  if  the  Court  should  think 
that  investigation  of  facts  is  necessary,  they  may  consider  whether, 
in  a  case  involving  so  much  matter  of  law,  inquiry  should  not  be 
limited  to  special  facts,  and  whether  it  may  not  be  proper,  in  case 
a  jury  trial  shall  be  ordered,  that  the  issues  should  be  settled  by 
the  Court  itself,  before  the  remit  is  made.' 


The  Court  did  not  seem  to  attach  weight  to  any  of  the  pleas 
of  the  pursuer,  except  that  founded  on  the  reservation  of  the 
minerals  and  superiorities;  and  upon  this  point  their  Lordships 
being  equally  divided — Lords  Justice-Clerk  and  Cringletie  hold- 
ing that  such  reservation  was  incompetent  under  the  statute,  and 
Lords  Glenlee  and  Meadowbank  adopting  an  opposite  construction 
— the  opinions  of  the  other  Judges  were  required  on  the  question, 
<  Whether,  in  respect  of  the  mutual  reservations  of  the  mines  and 
*  minerals  and  superiority  of  the  lands  ezcambed,  as  appearing  in 
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*  the  proceedings  before  the  Sheriff,  and  deeds  of  excambion,  and  13  Nov.  1833. 

*  subsequent  titles,  the  excambion  and  subsequent  titles  are  redu-    ^^*^V^^ 

« cible,  in  a  question  with  a  third  party  onerously  acquiring  and  in-  chMceUo/^and 

*  feft  in  the  lands  excambed  T  Others. 

The  Consulted  Judges  accordingly  returned  the  following  opi- 
nions: 
Lord  President. — *  In  answer  to  the  question  put  to  us,  we  are  Opinions  of 

*  of  opinion,  that  reduction  is  not  competent  on  account  of  the  re-  Consulted 

*  servation  of  the  mines  and  minerals  and  superiority,  for  the  fol- 

<  lowing  reasons : 

<  Imoy  The  object  of  the  statute  is  clearly  and  solely  to  facilitate 

<  agricultural  improvements,  by  draining,  inclosing,  and  otherwise. 

<  2doj  Therefore,  when  it  mentions  the  excambing  of  lands,  we 

<  think  this  ought  to  be  interpreted  to  mean  only  the  surfece  or 

<  agricultural  part  of  the  land. 

<  8^,  In  general,  no  doubt,  a  disposition  to  land  carries  mines 

<  and  minerals ;  but  they  may  be  separated,  and  often  are  so. 

*  4tOj  There  is  no  mention  in  the  act  about  mines  and  minerals. 

*  5to,  This  is  natural,  because,  in  many  cases  where  mines  and 

*  minerals  had  never  been  worked,  it  might  be  impossible  for  in-> 

<  spectors  to  value  them. 

*  (itOf  It  might  be  highly  injurious  to  the  entailed  estate  to  part 

<  with  the  minerals  under  the  lands  excambed,  as  it  might  absolute- 

*  ly  prevent,  or  at  least  greatly  interfere  with,  the  working  of  the 

<  eoal  or  other  minerals  on  the  entailed  estate.     E.  g.  Suppose  a 

<  level  run  through  the  excambed  lands*  then,  if  the  minerals  were 

<  given  off,  tlie  right  to  the  level  would  cease,  unless  regulated  by 

<  a  special  agreement,  which  again  might  materially  affect  the  value 
^  of  the  coal  g^ven  off. 

<  7iiio,  The  parties  received  land  for  land.     Therefore  the  reser- 
^  ration  leaves  each  party  as  they  were  before,  neither  better  nor 

*  worse. 

<  8do,  As  to  the  superiority,  no  doubt  the  Sheriff  might  have 
'  laid,  as  the  Court  did  in  the  case,  7  July  1803,  Colquhoun,  that 

*  he  would  not  sanction  the  excambion  unless  the  superiority  went 
'  with  the  land,  as  it  might  be,  in  many  cases,  inexpedient  to  sepa- 

<  rate  them. 

<  duo,  But  it  is  not  essential  to  keep  them  together,  and,  there- 
'  fore,  after  an  excambion  has  been  regularly  carried  through,  it  is  a 

<  rery  different  thing  to  reduce  it,  from  giving  a  previous  sanction.' 

hoiri  Balffray. — '  I  entirely  concur  in  the  foregoing  opinion ; 

<  and  I  have  only  to  observe,  Xst^  That  the  separation  of  the  mine- 
'  rab  under  ground,  from  the  superficies  used  for  ordinary  pur- 
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13  Nov.  183a  <  poses,  ia  perfectly  consistent  with  the  principles  and  practice  of 

^*^V^^    *  the  law  of  Scotland.    2d,  That  with  respect  to  the  more  precious 

Cb^cdior'and  *  i^i^^^^Sy  such  as  lead,  silver  ore,  and  the  like,  which  often  lie  at 

*  a  great  depth,  it  would  be  almost  impossible  to  ascertain  the  value 

<  beforehand,  though  known  to  exist.     3d,  That  it  might  be  easily 

<  shewn,  that,  in  many  cases,  if  minerals  were,  ex  necessitate  jaris, 
'  to  be  exchanged,  g^eat  loss  might  arise  to  heirs  of  entail,  in  place 

*  of  any  benefit  accruing  to  them.     Lastly,  I  have  it  in  my  power 

<  practically  to  say,  that  in  making  exchanges  for  the  purposes  of 

*  inclosing,  which,  in  hilly  districts,  is  often  required  to  be  exten- 

<  sive,  in  the  case  of  entailed  estates,  and  where  valuable  minerals 

<  were  known  to  exist,  the  greatest  care  was  taken  to  reserve  the 
^  minerals  to  the  several  entailed  estates  respectively,  and  the  ut- 
^  most  attention  paid  to  fix  conectly  the  marches  of  the  minerals  by 

<  marks,  to  prevent  all  future  dispute ;  and  this  express  reservation 

<  was  adopted,  not  only  as  being  nowise  adverse  to  the  law,  but  as 

<  being  the  most  expedient  and  the  most  just  for  all  concerned.' 
Lord  Gillies. — *  I  concur.' 
Lord  Mackenzie, — <  I  concur,  with  this  observation,  that  I  do  not 

mean  to  say  that  the  statute  does  not  authorise  the  excambion  of 
land  with  the  minerals,  in  ease  such  excambion  were  fit  td  be 
made.' 

Lord  FulUrtoTL — ^  I  am  of  opinion,  that  the  reservations  in  the 
deeds  of  excambion  do  not  afford  a  ground  for  reducing  the  ex- 
cambion and  subsequent  titles ;  but  I  agree  with  Lord  Mackenzie 
in  the  observation,  that  lands  may  be  effectually  excambed  under 
the  statute  without  such  reservations.' 

Lord  Corekottae.^*^^  I  concur  in  the  opinion  of  the  Lord  Presi- 
dent, with  the  explanation  given  by  Lord  Mackenzie.' 

Lord  Moncreiff, — '  I  entirely  concur,  with  the  same  explanation, 
so  far  as  it  may  be  necessary.' 

Lord  Cf'aiffie, — ^  If  the  Sheriff  had,  by  the  decree  of  excambion, 
done  what  by  the  statute  he  was  not  authorised  to  do,  or  if  he 
had  omitted  to  do  what  was  required  by  the  statute,  the  exchange 
would  have  been  inoperative  and  null;  and  if  so,  the  conveyances 
by  the  parties  to  the  exchange  being  set  aside,  the  after  convey- 
ances  would  become  ineffectual,  as  flowing  a  non  habentibus  po- 
testatem  ;  or  if,  in  addition  to  the  land  exchanged,  one  of  the 
parties  had  obtained  a  considerable  sum  of  money  from  the  other, 
this  also  would  have  been  fatal  to  the  transaction.  But  it  does 
not  appear  that  in  this  dase  the  decree  of  the  Sheriff  was  liable  to 
exception,  the  whole  proceedings,  so  far  as  he  was  a  party,  having 
been  conducted  with  propriety,  and  authorised  by  a  fair  construc- 
tion of  the  statute ;  and  with  regard  to  the  alleged  premium  or 
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'  bonus  given  on  the  occasion,  no  relevant  proof  has  yet  been  of-  IS  Not.  1833. 
'fend.' 

Lard  Medwyn. — *  I  concnr  in  this  opinion ;  and  it  appears  to  me,  chuceiior'iiDd 
« tkat  while  it  does  not  reader  an  ezcambion  illegal,  and  reducible  Othen. 

<  at  a  distance  of  years,  that  there  has  been  a  reservation  of  the  su-  op-mjons  of 

<  periority  and  mines  and  minerals,  so  it  would  not  be  illegal  to  Consulted 
*  ezcamb  th«  lands  with  mines  and  minerals,  if  it  were  otherwise   "  ^' 

<  expedient  so  to  do/ 

The  Qntrt  accordingly  assoilsBied  the  defenders,  with  expenses.    Judgment. 

Lord  Momcrmfft  Ordinary.        For  the  Punuer,  Jame$ont  Baxter.  Wm*  Murrojf^ 

W.  Sb  Agent.  For  Chancellor,  Ruihgrjurd.  John  Irving,  W.  S.  Agent. 

For  MUlir's  Trustees,  Jardnu,        John  MUns,  W.  &  Agent.         T,  Clerk. 

S. 


SECOND  DIVISION. 

No.  V.  13  November  1833. 

GIBB 

offoinsi 

The  magistrates  OF  HAMILTON  and  Others. 

Dies  inceptus. — Diligence. — Prisoner. — A  debtor  being  impri" 
'  toned  on  the  evening  of  a  certain  day^  and  aUmeni  having  been  lad" 
ged  in  the  hands  of  the  jailor  for  150  daySf  toas  liberated^  for  want 
efalimentj  on  ihe  forenoon  of  the  one  hundred  and^^fHeth  day  of  his 
incarceraiionj — the  Magistrates  of  the  burgh  were  found  liable  for 
the  dAtf  because  thejaUor^  upon  their  warrant,  had  anticipated  the 
term  of  liberation. 

John  Burns  was  incarcerated  in  the  jail  of  Hamilton  between  the 
hours  of  tax  and  eight  o'clock  in  the  evening  of  the  3d  of  October 
1881,  upon  a  diligence  at  the  instance  of  Gibb,  the  pursuer,  for  a 
debt  of  L.81 :  5  :  11.  At  the  time  of  the  incarceration,  the  credi- 
tor lodged,  in  the  hands  of  the  jailor,  the  sum  of  ten  shillings  of  in- 
terim aliment,  in  terms  of  the  statute  6  Geo.  IV.  c  22 ;  and  the 
prisoner  having,  on  the  1 0th  of  October,  obtained  an  order  for  ali- 
ment, under  the  Act  of  Grace,  at  the  rate  of  one  shilling  per  day, 
from  the  date  of  his  imprisonment,  the  incarcerating  creditor  after- 
wards lodged,  at  different  times,  sums  on  account  of  aliment,  in  the 
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l3Nov.  1833.  hands  of  the  jailor,  to  the  amount  of  L.7,  10s.    On  the  morning  of 
GibT^dT^    the  let  of  March  1833,  being  the  one  hundred  and  fiftieth  day  firom 
Magistrates  of  the  3d  of  October  preceding,  the  jailor  (Simpson)  granted  a  certi- 
oiitr"*^"  "***  *^^^  ^^^^  "^  aliment  was  lodged  for  the  prisoner,  John  Bums,  and 
obtained  thereupon,  from  the  acting  Magistrate,  (Mr  Hamilton,)  a 
warrant  for  his  liberation,  upon  which  the  prisoner,  Burns,  was  li- 
berated between  the  hours  of  twelve  and  two  o'clock  of  the  after- 
noon on  that  day. 

The  incarcerating  creditor,  Gibb,  then  brought  his  action  against 
the  Magistrates  of  Hamilton,  as  representing  the  community,  and 
also  against  Mr  Hamilton,  the  acting  Magistrate,  and  Simpson,  the 
jailor,  personally,  for  the  whole  amount  of  the  debt  due  by  Burns 
to  the  pursuer. 

The  Lord  Ordinary  sustained  this  claim  against  the  Magistrates, 
as  representing  the  community,  by  the  following  interlocutor :  <  The 
Lord  Ordinary  having  resumed  consideration  of  the  debate,  and 
advised  the  process,  finds  it  admitted  by  die  defenders  tliat  the  in- 
carceration of  the  debtor,  Burns,  took  place  on  the  3d  day  of  Oc- 
tober 1831,  between  the  hours  of  six  and  eight  o'clock  in  the  even- 
ing :  Finds,  that  aliment  having  been  awarded  at  the  rate  of  one 
shilling  per  day,  the  sum  of  seven  pounds  ten  shillings,  or  one 
hundred  and  fifty  shillings  in  all,  was  paid  into  the  hands  of  the 
jailor :  Finds,  that  upon  a  certificate  by  the  jailor  that  no  aliment 
was  lodged  for  the  prisoner,  it  is  admitted  by  the  defenders  that 
he  was  liberated  from  prison  on  1st  March  1832,  between  the 
hours  of  twelve  and  two  o'clock  afternoon :  Finds,  from  the  terms 
of  the  act  6  Geo.  IV.  cap.  22,  and  from  the  nature  of  the  thing, 
as  well  as  from  the  decision  Blair  against  the  Magistrates  of  Edin- 
burgh, 1 1  Nov.  1704,  jPouti/.,  that  the  days  during  which  aliment 
is  to  be  paid  are  tempus  continuum,  and  so  must  be  counted  de 
memento  in  momentum ;  and  as  the  aliment  lodged  was  sufficient 
for  one  hundred  and  fifty  days,  that  is,  150  times  24  hours  from 
the  time  of  the  incarceration,  the  liberation  in  this  case,  as  in  the 
case  cited,  has  been  anticipated  a  few  hours;  therefore  decerns 
against  the  defenders,  the  Magistrates  and  members  of  the  Town- 
Council  of  the  burgh  of  Hamilton,  in  terms  of  the  libel :  Finds 
expenses  due ;  allows  an  account  thereof  to  be  given  in,  and  re- 
mits to  the  Auditor  to  tax  the  same  when  given  in,  and  to  report : 
Assoilzies  the  defenders,  Mr  Hamilton  and  John  Simpson ;  finds 
them  entitled  to  expenses,  so  far  as  separately  incurred  by  them ; 
allows  an  account  thereof  to  be  given  in,  and  remits  the  same, 
when  g^ven  in,  to  the  Auditor  to  be  taxed,  and  to  report.' 

Both  parties  reclaimed  against  such  parts  of  this  interlocutor  as 
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were  nnfiiyoarable  to  them ;  but  the  Courtj  on  the  reclaiming  note  13  Not.  1833/ 
of  the  Magistrates  of  Hamilton,  unanimously  adhered  to  the  judg-     ^^^y^ 
meat  against  them,  reserving  their  recourse  against  Simpson,  the  ^'^^.  ^-  ^^^ 
jailor,  and  his  cautioner ;  and  on  that  of  the  pursuer,  Gibb,  the  HamiitoD  and 
Court  recalled  the  finding  of  expenses  in  favour  of  Simpson.  Othen. 

Lord  Glenke, — I  certainly  do  not  feel  myself  entitled  to  alter  this  Judgment. 
ioterlocator ;  I  mean  in  so  &r  as  regards  the  liability  of  the  Magis^  Opinion  of 
trates  of  the  burgh.  I  do  not  mean  to  enter  into  the  question,  which  ^"'^' 
has  been  argued  at  the  bar,  whether  the  time,  under  the  Act  of 
Grace,  is  to  be  reckoned  de  momento  in  momentum  in  every  case, 
because  it  is  not  necessary  to  do  so  in  this- particular  action.  The. 
question  here  appears  to  me  to  be  solved  by  the  consideration,  that 
the  incarcerating  creditor  paid  aliment  for  a  day  more  than  was  or 
ought  to  be  given  to  the  prisoner  before  his  discharge.  Bums  was 
incarcerated  between  six  and  eight  o'clock  in  the  evening  of  the  Sd 
of  October;  and  it  is  plain  that  he  could  have  no  claim  for  aliment 
that  day,  as  die  day  was  already  at  a  close ;  therefore,  in  the  morn- 
ing of  the  1st  of  March,  the  one  hundred  and  fiftieth  day  tliereafter, 
the  jailor  had  actually  a  shilling  remaining  in  his  hand  for  the  ali- 
ment of  the  prisoner  that  day,  at  the  time  when  he  gpranted  the  cer- 
tificate that  no  aliment  was  lodged.  This  is  not  to  be  tolerated, 
aod  therefore  I  think  that,  in  thb  particular  case,  without  entering 
into  any  general  question  of  the  manner  in  which  the  hours  are  to 
be  counted,  the  prisoner  was  liberated  before  he  was  entitled  to 
be  80. 

The  Lord  Justice-Clerk, — The  case  of  Blair,  reported  by  Foun- 
tainhall,  and  referred  to  by  the  Lord  Ordinary,  is  directly  in  point, 
and  after  more  than  one  hundred  years,  it  would  be  very  danger- 
ous, indeed,  to  open  up  such  a  question  as  this.  I  therefore  entire- 
ly concur ;  but  I  do  not  know  on  what  principle  the  jailor  has  been 
8B8oilzied,  and  found  entitled  to  his  expenses. 

Lards  Cringletie  and  Meadowbank  concurred. 

^.  B.  The  pursuer  in  thb  case  did  not  press  for  decree  against 
the  jailor,  as  his  claim  against  the  Magistrates,  as  representing  the 
conununity,  was  sustdned. 

Lord  Ordinary,  Medwyiu        Act  SoL-Gm,  and  MaiiUouL       Alt.  (For  Magistrates,) 
BiAafird  and  Pattnom,  (  For  Jailor,)  Ivory,  Mackenzii  f  Macfarlanet 

ndFrmemHamillim,  Agents.  F.  Clerk. 

U. 
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FIRST  DIVISION. 

No.  VI.  14  November  1833. 

Mrs  TAYLOR  or  BRYSON  and  Husband 

affainU 
CRAWFORD'S  TRUSTEE. 

Trust. — Stat.  1696,  c.  25. — Writ. — Proof. — Jn  improbatice 
wtiti  if  admitted  to  be  subscribed  by  the  alleged  trustee^  or  if  the 
signature  be  proted  to  be  gemnney  is  a  sufficient  dedaraiion  of  trust 
under  this  statute. 

The  late  Mr  Crawford  was  infeft  in  certain  sabjecta  in  Loebee^ 
under  an  ex  facie  absolute  disposition  from  the  kte  John  Taylor, 
the  proprietor,  in  1817.  After  the  death  of  Taybr,  an  action  wm 
raised  agrainst  Crawford  by  the  pursuer,  Mrs  Bryson,  (as  one  d 
his  heirs-portioners,  seised  and  retoured,  cum  benefido  inventarii, 
to  her  brother,  the  deceased  John  Taylor,)  concluding  to  have  it 
found  that  the  subjects  in  question  had  been  conveyed  to  Crawford, 
in  trust  for  Taylor  and  his  heirs ;  and  that  Crawford  should  there- 
fore be  decerned  to  reconvey  to  the  pursuer  the  pro  indiviso  half 
thereof,  &c.  The  ground  of  the  reduction  was  an  averment  that 
the  disposition  to  Crawford,  although  ex  &cie  absolute,  was  quali- 
fied by  the  following  back  letter,  proving  that  it  was  merely  m 
trust,  to  serve  a  particular  purpose. 

<  Lochee^  \a  February  1817.      Mr  John  Taylor.      I  hereby 

<  agree  to  the  following  articles :  In  the^jf  place,  I  acknowledge 

<  that  I  have,  according  to  your  desire,  got  into  my  name  your 

<  money  which  you  have  in  the  Dundee  New  Bank,  the  said 
^  money  being  accounted  in  a  book  from  said  bank ;  but  although 

<  my  name  is  fixed  on  said  book  as  being  proprietor,  yet  I  ac^ 

<  knowledge  I  have  no  right  to  the  money,  any  fiuther  than  to 
^  uplift  or  put  into  said  book  the  whole  or  any  part  which  you 

<  and  your  heirs  shall  desire  me  to  do,  as  the  money  wholly  be- 

<  longs  to  you ;  and  you  or  your  heirs  is  at  your  or  their  pleasure 

<  to  have  the  said  book  always  a-keeping,  if  it  is  not  when  it  is 

<  g^ven  to  me  for  to  do  business  in  the  bank  with  it ;  and  at  any 

<  time  when  you  or  your  heirs  shall  please,  your  or  their  name  is 

<  to  be  inserted  for  whatever  sums  is  contained  in  said  book,  and 

<  my  name  taken  away,  as  I  have  no  right  to  the  money.    The 

<  above  bank-book  bears  date  6th  January  1817.'  (Signed)  <  Wil- 
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« UAM  CRAif FORD.'     « 2rf/y,  I  also  agree,  that  although  I  pur-  \4^Vof^J^ 

<  chased  all  your  moveables  by  roup  in  the  month  of  January  g^gonand 

<  1817,  that  I  have  no  right  or  claim  to  any  of  the  articles  which  Husband  v. 

*  I  purchased  at  said  public  roup,  because  I  paid  no  money  of  my  .j^^'^ 

<  own  for  any  article,  but  I  paid  the  whole  with  your  money,  and, 

<  therefore,  you  and  your  heirs  has  the  right  to  the  whole  which  I 
'  purchased,  without  me  having  any  demand  for  any  article,^ — the 
( amount  of  said  roup  being  seventy  pounds  three  shillings  ster- 
« ling.'  (Signed)  «  William  Crawford/   <  3dfy,  I  farther  agree 

<  that  I  purchased  yOur  whole  property  of  both  houses  and  lands 
I  of  Old  Milehouse,  Lochee,  in  the  month  of  January  1817,  at 

<  three  hundred  and  fifty  pounds  sterling;  but  as  I  paid  no  money 

<  df  my  own  for  said  property,  I  hereby  agree  that  you  and  your 

<  heirs  is  to  have  the  right  to  dispose,  to  use,  said  property  in  any 
'  manner  you  or  they  shall  please ;  and  you  or  your  heirs  is  to  have 

<  the  rights  which  you  have  given  me  of  your  property  a-keeping, 

*  and  to  destroy  them  wh^n  you  or  your  heirs  bees  it  proper,  as  they 
( are  declared  to  be  null  and  void ;  only  if  needcessity  require,  I 

<  am  to  get  those  rights  only  to  shew  whatever  you  or  your  heirs 

<  shall  direct  me  to  do,  and  dien  return  said  rights  to  you  or  your 
'heirs,  at  your  or  their  request  This  paper  to  be  stamped  at 
*any  time' you  or  your  heirs  shall  require,  at  your  or  your  heirs' 

*  expense.     I  agree  to  the  above.'     (Signed)     *  William  Craw- 

«  FORD.' 

It  was  alleged  by  the  pursuer,  that  the  different  signatures  in 
the  letter  were  the  genuine  subscription  of  Crawford,  and  that  the 
coududing  words,  *  I  agree  to  the  above,'  were  also  holograph  of 
him.  And  it  was  further  set  forth,  that,  agreeably  to  the  terms  of 
the  letter,  Taylor  remained  in  possession  oi  the  subject  in  question, 
drnwii^  the  rents,  and  exercising  other  acts  of  ownership,  till  the 
period  of  hia  death  in  1827,  upon  which  event  Crawford  had  assert- 
ed his  right  to  the  subject 

In  defence  it  was  maintained — That  the  disposition  was  bona  fide 
absolate,  the  pric6  agre^  upon  (L.350}  having  been  actually  paid  | 
•adit  was  denied  that  the  alleged 'signature  of  Crawford  was  his 
genuine  subscription^  The  alleged  trust  could  only  be  proved  by 
Crawford's  writ  or  oath ;  but  the  Writing  produced,  being  improba- 
tire  and  unstamped,  was  not  such  a  writ  as  could  prove  a  trust, 
under  the  statute  1696,  c.  25  ;  and  it  was  moreover  incumbent  on 
the  pursuer  to  prove  the  authenticity  of  the  subscription — lirsk,  iii 
2, 9,  and  iv.  2,  9— &atr,  iv.  42,  4,  and  iv.  45,  5— Statutes  1579, 
t  60,  1593,  c.  179,  and  1681,  c.  5— Duggan  v.  Wight,  2  Mar. 
1797,  M.  12,761  and  12,765— M*Kay  v.  Ambrose,  4  June  1829. 
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H  Nov.  188S.  It  was  answered — That  the  back  letter  produced,  although  neither 
stamped,  nor  a  strictly  probative  writ,  afforded  sufficient  evidence 
of  a  trust  under  the  statute  1696,  which  only  required  a  writing 
duly  subscribed  by  the  alleged  trustee ;  Montgomery's  Executonc, 
7  Feb.  1811 ;  McMillan  v.  McMillan's  Executors,  23  Nov.  1824; 
M'Kay  t;.  Ambrose,  4  June  1829.  The  want  of  stamp,  if  insisted 
in,  could  still  be  supplied,  and  the  signature  of  Crawford,  if  denied, 
could  be  proved  to  be  genuine  prout  de  jure — Campbell  v.  M^Lach- 
Ian,  4  June  1752— Kilk.  voce  Proof,  No.  16;  FoL  Diet  iv-  155, 
ilf.  12,286— Norval  v.  Ramsay,  22  June  1763,  and  17  Jan.  1764, 
FoL  Did.  iv.  155-6,  M.  12,290,  and  12,292— Paul  t?.  Harper,  10 
Mar.  1832— Kennoway  v.  Ainslie,  18  Feb.  1752,  M.  12,438,  and 
1  Ekfu,  voce  Trust,  No.  16.  At  all  events,  the  writing  founded  on, 
although  improbative,  had  been  homologated  by  the  possession  re- 
tained by  Taylor,  and  by  a  variety  of  circumstances  affording  real  evi- 
dence of  the  trust — McLaren  v.  Executors  of  Chiesly,  8  Feb.  1710, 
FoL  Diet.  ii.  272,  M.  12,756 — Ramsay  t;.  Incorporation  of  Butchen, 
30  July  1748,  M.  12,757— Mowat  v.  Spence,  23  Jan.  1753,  I  £M., 
voce  Trust,  No.  15 — Manship's  Executors  v.  Taylor,  8  June  1821 
— Creditors  of  Dingwall  v.  M^Combie,  6  June  1822 — Lyon  v.  Reid, 
25  May  1830. 

In  reply  to  the  plea  of  homologation,  it  was  maintained  by  the  de- 
fender, that  this  plea  was  excluded  by  the  proceedings  in  a  cessio 
bonorum  at  Taylor's  instance  against  his  creditors,  in  which  it  was 
stated  and  sworn  to  by  Taylor  in  his  oath,  that  the  subjects  in  ques- 
tion had  been  sold  to  Crawford  for  a  price  paid ;  and  his  oath  must 
be  held  as  conclusive  evidence  of  the  truth  of  the  statement  contaiD- 
ed  in  it— Earl  of  Arran  v.  Crawford,  1583,  M  18,784— Dalrymple 
v.  Hume,  19  Jan,  1711,  M.  14,039— Parker  v.  Imperial  Fire 
Office,  29  Nov.  1809— Alison's  Cessio,  3  Dec.  1814— Dickson  9. 
Barbour,  27  May  1828— Gordon  v.  Glen,  19  Jan.  1828. 

It  was  farther  pleaded — That  as  the  present  action  must  be  found- - 
ed  on  an  alleged  fraudulent  compact  between  Crawford  and  Taylor, 
for  the  purpose  of  defrauding  the  creditors  of  the  latter,  it  was  barr- 
ed by  the  plea  of  pactum  illicitum ;  and  in  such  a  case  the  doc- 
trine applied,  that  in  turpi  causa  potior  est  causa  possidentis— A 
V.  B,  21  May  1816 — Arrol  and  Cook  v.  Montgomery,  24  Feb. 
1826— Kerr  v.  M*Dowal,  14  Feb.  1828. 

To  this  it  was  answered— I.  That  the  oath  emitted  by  the  late 
John  Taylor  in  the  process  of  cessio  not  being  emitted  in  a  process 
in  which  the  parties  had  joined  issue  on  the  present  question,  and 
not  being  an  oath  of  reference,  but  a  jusjurandum  necessarium,  is 
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not  conclusive  evidence  in  favour  of  the  defender  that  he  paid  the  u  Not.  1833. 
price  of  the  subjects  in  question)  and  is  absolute  proprietor  of  the    ^^^y^ 
same— JSr»i.  iv.  2,  &— Stair,  iv.  44,  9— Bank.  iv.  82,  1.   Even  the  ^'T'^'^"^J"^^ 
Terdietof  a  jury  in  the  Justiciary  Court,  or  depositions  there  emitted,  Crawford's 
ire  not  received  as  conclusive  evidence  in  a  civil  action,  or  held  to  '^"*^^' 
bar  a  contrary  proof— Creditors  of  Mochar  v.  Bontine,  27  Nov. 
1739,  M.  14,043— Kerr  v.  Sun  Fire  Office,  17  Dec.  1793,  M. 
]4fifJ6^Humey  i.  163,  (2d  ed.) — Montgomery  v.  £.  Cassiliis,  3  Feb 
1711,  Jf.  14,041 — Commissioners  V.  Trustees  of  Forfeited  Estates, 
Appellasts — Sir  John  Macdonald,  11  May  1720,  RcberUorit  Rep. 
307 ;  Kidzew  v.  Hardie,  23  July  1707,  M.  14,032-Ellises  v.  Wat- 
000,5  Jan.  1712,  Af.  1 4,041— Sochan  v.  Boswell,  80  Nov.  1709, 
M  DkL  ii.  349,  M.  14,034— Ballantyne  v.  Nelson,  Nov.  1682, 
M  Did.  \.  333-4,  M.  AQ9\—Bankton,  i.  23*4. 

%  That  as  the  late  John  Taylor  obtained  no  discharge  from  his 
creditors,  and  reaped  no  patrimonial  benefit,  on  the  faith  of  the  pro- 
perty in  dispute  being  vested  in  the  defender,  and  as  the  pursuer  Mrs 
Bryson  is  not  seeking  any  benefit  from  her  predecessor's  fraud,  but 
only  to  annul  the  alleged  illegal  compact,  and  restore  the  creditors 
against  the  consequences  thereof,  and  to  do  substantial  justice  to  all 
pirdes,  the  plea  of  pactum  illicitum  does  not  apply ;  Cloup  and  Pe- 
Ii96iet7.  Alexander,  16  Feb.  1831. 

S.  That  even  if  either  of  the  above  two  pleas  would  have  been 
good  against  the  late  John  Taylor,  neither  of  them  is  available 
agaiiiBt  the  pursuer  Mrs  Bryson,  pursuing  as  his  heir  entered  cum 
beneficio  inventarii,  and  as  virtually  trustee  for  behoof  of  the  credi- 
ton-JSniL  iiL  Q,  70 ;  BeWt  Com.  i.  663-4. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
DOte :  <  The  Lord  Ordinary  having  considered  the  cases  for  the  par- 
'  ties,  together  with  the  whole  process.  Finds,  that  this  action  is  a 

<  declarator  of  trust  brought  by  an  heir*portioner  of  the  alleged  trus- 

*  ter,  John  Taylor,  against  the  defender  William  Crawford,  who 
'  was  infeft  in  die  heritable  property  in  dispute,  in  virtue  of  an  ab- 
'lolnte  disposition  from  the  said  John  Taylor,  dated  in  January 
'  1817 :  Finds,  that  this  case  falls  under  the  provision  of  the  act 

*  1696,  cap.  25 :  Finds,  that  the  writ  libelled  on  in  support  of  this 
'aetioD,  bearing  to  be  dated  the  1st  day  of  February  1817,  is  un- 

<  stamped  and  improbative:  Finds,  that,  in  March  1817,  the  late 
'  Jolm  Taylor  obtained  a  cessio  bonorum  against  his  creditors,  on 
'  the  statement,  inter  alia,  in  his  condescendence,  and  afterwards 

*  confirmed  by  his  oath,  that  the  property  in  dbpute  had  been  sold 

*  to  Crawford,  in  terms  of  the  foresaid  disposition  :  Finds,  that  any 

*  alleged  homologation  of  the  improbative  deed,  by  facts  and  cir- 
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cumstanees,  is  excluded  by  Tayloi^s  statement  in  the  oesrio,  eon- 
firmed  by  oath,  and  absolutely  contradictory  to  the  contents  of  tbe 
imprdmtiye  deed ;  therefore  finds,  that  the  pr^ent  action  is  not 
supported  by  the  evidenee  required  by  tbe  statute ;  assoilzies  the 
defender  from  the  conclusions  of  said  action,  and  decerns ;  finds 
the  defender  entitled  to  expenses,  and  allows  an  account  thereof 
to  be  given  in,  and  to  be  taxed  by  the  Auditor/ 

Nate. — *  The  transaction  between  Crawford  and  Taylor  is  attend- 
ed fnth  several  very  suspicious  circumstances ;  and  the  Lord  Or- 
dinary gives  no  opinion  on  the  possible  result  of  an  hivestigatioa 
at  the  instance  of  parties  entitled  to  a  more  extensive  mode  of 
proof.  But  the  present  is  a  case  strictly  regulated  by  the  set 
1696 ;  and  the  writ  founded  on  in  support  of  it  is  tbe  letter  of  the 
1st  of  February  1817.  The  authenticity  of  the  signature  is  de- 
nied by  the  defender;  and,  upon  this  point,  it  would  have  been 
necessary,  if  the  case  depended  on  it,  to  send  the  matter  to  a  juiy. 

<  The  absence  of  stamp  might  abo  have  been  remedied,  fist 
the  deed  is  confessedly  iraprobative ;  and  though  perhaps  it  might, 
even  in  a  question  of  tiiis  kind,  be  competent  to  support  the  deed 
by  homologation,  it  has  appeared  to  the  Lord  Ordinary  to  be  im- 
possible here  to  admit  inferences  from  fects  aind  circumstaiicss  ai 
confirmatory  of  the  improbative  deed,  when  the  disposition,  as  an 
absolute  disposition,  is  confirmed,  and  the  improbative  missive  di- 
rectiy  contradicted  by  the  judicial  statement  of  the  grantor,  con- 
firmed by  his  oath  in  the  eessio.  This  must  have  beetn  condasiiFe 
against  any  offer  of  proof  of  homologation  of  the  missive  by  him, 
and  it  must  be  equally  conclusive  against  his  representatives.' 


The  puisner  having  tvdaimidy  the  Comrt,  at  the  first  advising, 
(31  May  188S,)  sisted  process,  until  intimation  should  be  made  to 
Taylor^s  creditors ;  and  a  minute  was  afterwards  given  in  by  one  of 
the  principal  creditors,  stating  that  he  had,  on  the  part  of  the  credi- 
tors, originally  authorised  the  action,  and  that  he  was  now  ready  to 
sist  himself  as  a  party  to  it ;  and  that  he  bad  raised  a  separate  wc- 
tion,  (containing  similar  conclusions,)  at  his  own  insti^Mse,  which 
might  be  conjoined  with  the  present,  when  the  record  was  dosed. 


opinion  of 
Cpurt. 


When  the  case  came  again  to  be  advised.  Lard  Balgrajf  said— 
That  he  had  heard  the  law  laid  down  again  and  again  by  Lord 
Braxfield,  that  a  probative  writing  was  not  necessary  to  prove  a 
trust  under  the  statute  1696.  For  many  years  it  was  held  that  it 
was  competent  to  prove  a  trust  by  £scts  and  circumstances;  but  the 
rule  in  this  respect  had  been  altered  since  the  dedsioii  of  the  Court 
in  the  case  of  Duggan  r.  Wight,  7  March  1797,  since  which  time 
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it  had  been  held,  that  it  could  only  be  proved  by  the  writ  or  oath  H  Not.  1833. 

of  the  alleged  trustee ;  but  the  question  remained,  what  writing, 

nnder  this  statute,  was  sufficient;  and  upon  this  point  his  Lordship  Husband  v. 

bad  always  understood  the  law  to  be,  that  any  writing,  even  a  com-  Crawford's 

moo  improbative  letter,  if  subscribed  by  the  alleged  trustee,  was 

soffident 

Lord  GiUies  concurred.  The  words  of  the  statute  were  even 
stronger  than  he  had  supposed.  By  <  a  writing  lawfully  subscribed,' 
must  be  meant  any  writing  against  which  neither  fraud  nor  force  can 
be  alleged ;  so  that  the  subscription  of  the  trustee,  if  admitted  or  pro- 
red,  was  sufficient  In  the  shorter  prescriptions,  a  writing  was  ne*" 
oessary,  under  the  statutes  introducing  them,  to  interrupt  prescrip- 
tion ;  but  it  never  had  been  held  that  such  a  writing  must  be  pro- 
bative* His  Lordship  thought  that  the  proper  course  was  to  find 
the  letter  a  sufficient  proof  of  trus^  if  the  signature  were  genuine, 
and  to  allow  the  alleged  forgery  to  be  proved* 

The  Lord  Pretident  also  concurred.  A  probative  writing  was 
■ot  necessary';  but  the  Court  could  not  proceed  on  the  ground  that 
the  dgnatore  was  authentic,  till  the  fact  was  ascertained.  The  let- 
ter was  a  very  special  and  peculiar  one,  and  appeared  to  be  three 
times  subscribed. 

Their  Lordships,  therefore,  <  recal  the  interlocutor  reclaimed  Judgment. 

<  iqrainst  in  hoc  statu :  Find,  that  if  the  signatures,  *  William  Craw- 
^  ford,'  to  the  letter  founded  on,  are  genuine,  and  the  words,  <  I  agree 
<<  to  the  above,'  are  holograph  of  him ;  or  if  the  signatures,  <  William 
*<  Crawford,'  are  genuine,  the  said  letter  is  a  sufficient  declaration 

<  of  trust :  But  in  respect  it  is  denied,  on  the  part  of  the  defender, 

*  that  the  subscriptions  are  genuine,  or  the  words  holograph,  they 

*  remit  to  the  Lord  Ordinary  to  proceed  in  the  investigation  of  this 

*  defence,  and  to  do  therein  as  shall  be  just,  reserving  all  questions 
'  of  expenses.' 

UiiFdkrtmk^  Ordinwy.        Act  Sku$,  Dea$.        JBnmm  jr  M0r,  W.  a  Agents. 
Alt  RHlkerftardf  A.  M'NM      Cka$.  F.  Davidmm,  W«  S.  Agenu        R  Clerk. 

c. 
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SECOND  DIVISION. 

No.  VII.  14  November  1833. 

WALKER'S  EXECUTRIX 

affoifut 
LOWS  TRUSTEES. 

Agent  and  Client. — Implied  Condition. — An  assignatian  of  a 
lease  of  a  farm  taken  by  an  agent  from  his  client^  under  a  back  ob- 
ligation  to  reconvey  vpon  repayment  of  the  stipulated  *  price  paid  for 
*  the  same^  but  which  sum^  according  to  the  real  agreementy  teas 
not  ad'oanced  till  subsequent  dates  in  discharging  the  clienfs  debtSf 
found  effectual  as  a  security  ofdy, — a  sale  under  redemptiony  without 
liability  to  account  for  agenfs  intromissions^  though  more  in  accord' 
ance  with  the  terms  of  the  writingSf  being  accounted  so  hard  a  bar- 
gain  for  the  client^  as  necessarily  implied  an  undue  advantage  taken 
either  of  his  ignorance  or  necessities. 

John  Walker  was  tenant  of  the  farm  of  Chappelton,  under  a 
liferent  lease,  at  a  rent  of  L.32  and  sixteen  bolls  of  meal.  He  sub- 
let part  of  the  lands,  and  in  consequence  retained  a  surplus  rent  of 
L.43.  Having  got  into  pecuniary  difficulties,  he  applied  to  his 
law-agent,  Mr  John  Low,  for  assistance,  which  was  granted  under 
the  following  arrangement :  Low  agreed  to  pay  debts  owing  by 
Walker  to  the  extent  of  L.  299 ;  and,  on  the  other  hand,  Walker 
granted  to  Low  a  subtack  and  assignation  to  the  sublease  alluded 
to,  the  latter  being  bound  to  pay  the  rent  exigible  by  the  landlord 
for  the  whole  farm.    The  deed  bore,  that  *  the  said  John  Walker, 

<  in  consideration  of  the  sum  of  L.299,  instantly  advanced  and  paid 

<  for  and  in  consideration  of  the  subtack  and  assignation  hereafter 

<  written,  and  as  the  agreed-on  price  and  value  thereof,  whereof  he, 

<  the  said  John  Walker,  hereby  acknowledges  receipt,'  &c.  Wal- 
ker farther  assigned  to  Low,  of  the  same  date,  two  policies  of  in- 
surance on  his  life  to  the  extent  of  L.  300,  the  future  premiums  on 
which  Low  undertook  to  pay.  Although  both  of  these  deeds  were 
conceived  in  absolute  terms.  Low,  in  reference  to  the  former,  ad- 
dressed the  following  back  letter  to  Walker :  *  KiUonj  26  October 

<  1814.     Sir,  Notwithstanding  of  your  subtack  and  assignation  to 

<  me  this  day  in  terms  of  our  agreement,  if  you  shall  think  it  pro- 
'  per,  at  any  time  during  your  life,  to  repossess  yourself  thereof,  I 

<  shall,  at  any  time  you  please,  reconvey  the  same  to  you,  upon 
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*  yoor  repiyipg  pe  two  hiui4rQd  and  ninety-nine  pounds  Bterling,  H  Nov  l8Sa 

<  beii;  (he  price  I  have  paid  yoci  for  the  same,  for  all  the  years 

<  and  uraw  thereof  that  may  be  to  run  thereafter/  ]^t'r^*v.' wi 

These  deeds  were  prepared  by  Low,  and  bore  to  be  executed  at  Trustees, 
kii  house,  Walker  pot  appearing  to  have  previously  seen  them,  or 
to  have  been  guided  by  any  other  professional  advice.  Ip  terms  of 
the  agreement  Low,  subsequently,  and  at  different  times,  made  ad- 
Tinoes  and  paid  debts  for  Walker  to  the  extent  of  the  stipulated 
iQOi,  He  afterwards  made  up  a  state  of  these  payments,  and  sub^ 
joined  the  following  doquet,  which  both  parties  subscribed  in  his 
^ce:  *  Siondiavenj  23  JuH0  1815.    The  above  account  examined, 

<  found  correct,  and  vouchers  delivered  up  to  John  Walker,  being 

<  the  full  and  fair  appUoatipn  of  the  money  agreed  to  be  paid  and 

<  advanced  by  the  said  John  Low  to  me,  the  said  John  Walker,  and 

<  applied  at  my  desire,  by  my  order,  and  in  discharging  the  above 

<  debts,  as  the  agreed-on  value  of  that  part  of  my  lease  in  Chap- 
( peltoD,  subset  and  assigned  over  by  me  to  the  foresaid  John  Low» 
<and  vbich  is  attested  by  us/ 

In  pursuance  of  this  arrangen^ent  Low  entered  into  possession, 
drev  the  subrents,  paid  the  principal  rent  to  the  landlord,  and  the 
premiums  of  insurance. 

In  1817,  Walker  being  indebted  to  Low  a  further  sum  of  L.190j 
granted  to  him  an  assignment  to  that  part  of  the  farm  of  Chappel- 
toQ  which  had  remained  in  his  own  possession.  The  deed  common-* 
ced  in  these  terms :  '  Whereas  the  said  John  Low,  some  years  ago, 

*  for  a  full  and  adequate  consideration,  acquired  right,  and  has  beeni 

<  and  is  now,  in  possession  of  the  other  parts  of  the  lands  of  Chappel* 

<  ton,  by  subtack  and  assignation  from  the  said  John  Walker,  during 

<  the  reversion  of  his  right  thereto ;  and  now  considering  that  the 

<  said  John  Low  has  made  payment  to  the  said  John  Walker  of  a 

<  eertaia  sum  of  money  as  die  agreed'OO  value  of  the  subtack  and 
^  ai8ignati<»i  to  the  other  parts  of  the  said  lands.'  The  right,  how<- 
e?er,  wss  qualified  by  the  following  letter  from  Low  to  Walker : 

*  Stoadtaoenj  4  February  1 817.     Sir,  Although  you  have  granted  to 

<  ise  s  aobtack  and  assignation  of  the  remaining  part  of  the  lands 
'  o{  Chappelton,  set  to  David  Hutcheson  for  the  sum  of  L,  1 90, 

<  therein  mentioned ;  yet  I  declare»  that  how  soon  the  surplus  rents  of 

<  LdO,  payable  yearly  by  Mr  Hutcheson,  shall  come  to  be  su£5cient 
^  to  axtingui^  the  foresaid  principal  sum,  and  progressive  interest 

*  thereof,  I  shall  immediately  deliver  back  to  you  the  said  assigna* 

*  tioQ  and  subtack,  or  that  at  whatever  time  you  repay  me  what 

<  my  be  due  at  the  time  of  the  said  principal  sum  and  interest ;  (nt 

*  ui  «Si9  I  sbaH  ever  be  able  to  recover  the  sum  from  any  of  the 

TOU  IX.  C 
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14  No?.  1833.  <  bills  I  hold  of  you  and  yoar  brother,  so  as  that  the  said  sum  and 

^^'^V^^    *  interest  be  completely  paid  up,  with  any  expense  that  may  be  due 

cuHx^».*Lo"V  t'^^r^on,  I  shall  restore  you  the  3aid  assignation  and  subtack  now 

Trustees.         *  granted  to  me  this  day,  on  your  expenses.'     The  sum  for  which 

this  assignation  was  obtained  having  been  paid  up,  Low  renounced 

his  right  under  it. 

Low  continued  in  the  undisturbed  possession  of  the  rest  of  the 
farm,  in  virtue  of  the  other  assignation,  till  about  the  year  1828, 
when  Walkier  called  upon  him  to  account  for  his  intromissions  with 
the  subrents,  and  reconvey  the  lease  and  policies  of  insurance,  on 
the  ground  that  the  assignations  were  mere  securities  for  the  sums 
advanced. 

The  present  action  being  afterwards  brought  for  enforcing  this 
demand,  the  pursuer  pleaded — 


Pursuer*! 
Pleas. 


1.  The  deeds  of  assignation  havmg  been  granted  in  contempla* 
tion  of  future  advances,  and  being  declared,  by  letter  of  the  same 
date  therewith,  under  Mr  Low's  hand,  not  to  be  absolute,  but  re- 
deemable, must  be  regarded  as  mere  securities. 

2.  These  deeds  being  mere  securities,  they  are  effectual  only 
to  the  extent  of  the  advances  made  on  the  faith  of  them ;  and  the 
pursuer  is  entitled  to  count  and  reckoning  to  the  effect  of  ascer- 
taining the  balance ;  and  upon  payment  thereof,  if  any,  to  be  re- 
trocessed  into  the  granter's  rights. 

3.  A  purchase  by  a  law-agent  of  the  property  of  his  client,  under 
the  circumstances  in  which  the  parties  were  placed  in  the  present 
case,  would  be  totally  illegal  and  unwarrantable. 


Defenders' 
Pleas. 


In  defence  it  was  pleaded — 

1.  The  assignation  of  the  lease  being  for  a  just  price,  and  being 
duly  completed  and  acted  upon,  formed  a  valid  and  unchallengeable 
transaction,  and  there  are  no  grounds  for  holding  that  this  was  any 
thing  else  than  what  it  purported  to  be,  viz.  a  sale,  subject  to  aright 
of  redemption,  in  terms  of  Low's  letter. 

2.  The  assignation  to  the  policies  of  insurance  was  granted  for  a 
true  and  onerous  cause,  and  no  grounds  exist  why  the  benefit  of 
these  policies  should  be  transferred  to  the  pursuer. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion :  *  Finds,  that  the  import  of  the  agreement  between  the  de- 
<  ceased  John  Low  and  the  deceased  John  Walker,  in  1814,  was, 

*  that  the  subtack  and  assignation  then  granted,  as  well  as  the  as- 

*  signation  to  the  policies  of  insurance,  were  to  be  in  security  of 
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the  siim  of  L.299  advanced  by  the  former  for  behoof  of  the  latter ;  U  Nov.  1833. 
aod  that  when  the  sum  of  L.  299  was  repaid,  with  interest,  Low 
ihould  reconvey  the  subjects  contained  in  the  subtack  and  assig-  ^^^^ix  ».  Low's 
nation  to  Walker :  Appoints  the  defender  to  produce  a  statement  Trustees. 
of  the  whole  rents  uplifted  and  received  in  virtue  of  the  said  as- 
flgofttion,  after  deducting  the  necessary  expenses  of  reconveying 
the  same,  and  to  state  an  account,  shewing  how  much  of  the  ori- 
ginal sum  of  L.  299,  with  the  interest,  remained  due  after  impu- 
ting the  free  rents,  when  the  possession  came  to  an  end  by  the 
death  of  Walker :  Appwnts  said  state  to  be  put  in  in  fourteen  days 
from  this  date :  Finds  no  expenses  due  hitherto  incurred.' 
tlote* — *  It  is  admitted  that  Low  was  Walker's  agent,  and  that 
Walker  applied  to  him  for  a  loan  of  money  in  his  difficulties. 
Low  stated  in  the  defences  that  he  agreed  to  advance  L.299,  not 
by  way  of  loan,  but  as  the  price  or  consideration  of  an  assignation 
to  a  liferent  lease  of  lands,  with  a  surplus  rent  of  L.43,  after  pay- 
ing the  rent  to  the  landlord,  and  also  an  assignation  to  two  policies 
of  insurance,  to  the  amount  of  L.200,  on  Walker's  life,  on  which 
the  premium  payable  was  L.ld :  5  :  8.     On  the  same  date  he 
gninted  a  back-letter,  agreeing  to  retrocess  Walker  upon,  his  re- 
paying the  sum  of  L.299  at  any  time.     The  assignations  are  made 
out  by  Mr  Low  himself  and  subscribed  by  Walker  at  Mr  Low's 
residence  at  Hilton,  and  the  back-letter  also  is  written  by  Mr 
Low.     According  to  tliis  statement  it  was  very  far  from  an  equal 
bargain.     During  Walker's  life  the  surplus  rents  afforded  nearly 
ten  per  cent,  of  the  sum  paid,  and  the  policies  made  payment  of 
the  principal  secure  at  his  death ;  and  if  at  any  time  Walker  chose 
to  pay  the  L.299,  Low  was  to  retain  all  the  surplus  rents  received 
in  the  meantime. 

*  As  the  back-letter  is  written  by  the  agent  himself,  and  is  in 
very  brief,  and  not  perfectly  unambiguous  terms,  the  Lord  Ordi- 
nary feels  himself  entitled  to  construe  it  in  the  most  &vourable 
terms  for  the  other  party,  who  does  not  appear  to  h&ve  had  any 
assistance  in  the  transaction  on  his  part,  more  especially  as,  other- 
wise, the  Lord  Ordinary  would  be  obliged  to  put  an  interpreta- 
tion on  it  that  would  constitute  so  hard  a  bai^n  between  an 
agent  and  hb  client,  in  favour  of  the  former,  as  could  scarcely  be 
reckoned  fair  or  honest.  For  to  a  plain  man  the  terms  of  the  let- 
ter would,  without  difficulty,  convey  the  idea,  that  when  the  L.299 
was  repaid,  he  would  be  entitied  to  a  reconveyance,  whether  this 
was  by  surplus  rents  or  otherwise.  As  a  proof  that  the  letter  does 
not  clearly  express  the  intention  of  the  parties,  it  may  be  men- 
tioned, that  there  is  no  obligation  whatever  in  it  to  reconvey  the 

policies  of  insurance,  if  the  sum  should  be  repaid. 

c2 
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14  Not.  183a 


W«lker*8  £x». 
euCriz  V.  Low's 
Trustees. 


'  It  is  very  true,  that  on  5  February  1817»  for  a  debt  or  fiurtlier 
advance  of  L.190,  an  assignation  of  another  part  of  the  farm  is  al- 
so granted,  and  a  back-letter,  in  much  more  precise  terms,  is  grant- 
ed, by  which  it  is  stipulated,  that  how  soon  the  surplus  rents  of 
L.30  shall  be  sufficient  to  extinguish  the  principal  sum  and  inte- 
rest, he  shall  reconvey.  It  would  have  afforded  a  strong  argument 
if  the  letter  founded  on  in  the  present  process  had  been  of  a  date 
subsequent  to  the  above.  The  tenant  must  have  observed  the  dif- 
ference, and  it  would  be  natural  to  suppose  that  the  different  mode 
of  expression  had  been  adopted  ex  prseposito.  But  the  argument 
does  not  hold  where  it  was  of  a  subsequent  date,  and  Walker 
might  well  suppose  it  was  only  a  more  explicit  mode  of  expressing 
the  same  transaction. 

<  No  reason  could  be  assigned  why  this  latter  loan  was  on  diffe- 
rent terms  from  the  former.  The  surplus  rent  was  no  doubt  higher, 
in  proportion  to  the  sum  advanced,  but  then,  on  the  other  hand, 
the  advance  was  not  secured  by  an  insurance,  as  on  the  iBrst  oc- 
casion. It  was  stated  that  the  first  assignation  might  be  held  a 
questionable  bargain,  as  the  lease  excluded  assignees  and  subte- 
nants. There  seems  little  doubt  ^at  Low  must  have  ascertained 
that  the  clause  as  to  assignees  would  not  be  enforced  by  the  land- 
lord, as  in  fact  it  had  not  been  as  to  subtenants,  the  farm  having 
been  subset. 

<  It  has  been  argued  that  Low  did  not  understand  this  to  be  an 
absolute  sale  for  a  price,  but  a  mere  security  for  a  loan,  as  he 
charged  Walker  for  the  expense  of  the  assignation,  and  also  once, 
if  not  oftener,  charged  against  him  the  expense  of  sequestrating 
for  the  landlord's  rent;  but  notwithstanding  these  charges,  it  ra- 
ther appears  to  be  otherwise.  The  assignation  calls  it  the  full 
and  agreed-on  price  and  value  of  the  assignation ;  and  in  the  set- 
tlement of  accounts  on  23  June  1615,  it  is  described  <  as  the  agreed- 

<  on  value'  of  the  assignation ;  and  in  another  account  he  calls  it 

<  the  price'  of  the  assignation.  But  further,  when  Low  takes  an 
assignation  to  the  remaining  part  of  the  farm,  as  it  is  admitted  on 
different  terms,  he  puts  in  a  cUiuse  as  to  the  condition  of  the  £dn 
mer  assignation,  <  whereas  the  said  John  Low,  some  years  ago,  for 

<  a  full  and  adequate  consideration,  acquired  right  to,  and  has  been,' 
&c.  With  a  'third  party,  totally  unconnected  with  Walker,  a 
mere  money-lender,  ic  might  be  difficult  to  get  the  better  of  these 
expressions ;  but  as  between  these  parties,  an  agent  and  his  client, 
unassisted  by  any  man  of  business  in  the  transaction,  the  same  re- 
sult does  not  necessarily  follow ;  and  whatever  Low  may  have 
conceived,  or  wished  to  be  conceived,  if  Walker  might  reasonably 
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>  hare  been  deceived  in  his  idea  of  the  contract,  it  is  such  that,  on  14  Nov.  issa 

<  payment  of  the  principal,  with  interest,  from  the  surplus  rents  and    ^*^^v^^ 

*  otherwise,  he  ought  to  have  obtained  possession  of  thesubrentsas*  cutrix^-'lJiri 

<  signed,  and  an  accounting  must  now  take  place.     As  the  defend*  TrustMt. 

*  ers  are  the  representatives  of  the  original  party,  and  bound,  at 

<  least  entitled,  to  maintain  the  defences  put  in  by  him,  and  fur- 

<  ther,  as  the  case  is  far  from  being  without  difficulty,  no  expenses 

*  Lave  been  found  due/ 

The  Lord  Justice-Clerkj  reviewing  this  judgment,  (which  was  re-  Opinion  of 
daimed  against  by  both  parties,)  said — On  considering  all  the  docu-  '^ 
ments,  my  opinion  is  in  favour  of  the  interlocutor ;  but  I  confess 
that  I  prefer  the  views  of  the  Lord  Ordinary  stated  in  his  note  to 
the  findings  in  the  interlocutor.  A  most  important  circumstance  in 
the  case  is,  that,  at  the  time  of  the  transaction  in  question,  the  de- 
fender was  the  agent  of  the  pursuer,  whom  I  must  consider  as  in  the 
condition  of  a  rustic,  (being  a  small  farmer,)  that  looked  to  the  pur- 
suer for  professional  advice.  If  driven  to  a  construction  of  the 
writings,  it  must  be  in  favour  of  the  borrower,  and  I  think  there  is 
but  one  meaning  to  be  put  upon  both  letters.  The  first  is  holograph 
of  Low,  who  delivered  it  in  his  own  honse  to  the  pursuer,  where  al- 
so the  pursuer  signed  the  deeds,  without  the  advice  of  any  third 
party ;  and  I  think  the  fair  interpretation  of  that  letter  is  that  which 
is  more  particularly  declared  to  be  the  meaning  of  the  parties  in 
the  letter  relative  to  the  second  transaction.  But  in  addition  to  the 
drcamstance  alluded  to,  must  we  not  take  into  account  these  po- 
licies of  insurance  ?  According  to  the  defender's  construction,  this 
appears  to  me  a  most  usurious  transaction.  I  should  prefer,  there- 
fore, to  put  the  judgment  upon  the  whole  circumstances  of  the  case. 

Lord  Gletdee, — I  have  no  difficulty  in  concurring  in  the  view 
which  yonr  Lordship  has  taken,  viz.  that,  in  the  whole  circumstances 
of  the  case,  the  defender  is  not  entitled  to  found  upon  this  transac- 
tioa  further  than  as  an  assignation  in  security.  His  plea  is  really 
onconsdonable.  It  is  perfectly  plain  that  there  was  no  advance  of 
money  at  the  date  of  the  assignation,  and  that  the  stipuhited  sum 
WIS  not  fully  paid  up  till  nearly  a  year  afterwards.  This  fact  takes 
away  any  pretence  for  such  plea.  I  concur  with  your  Lordshipi 
not  that  the  deeds  cannot  bear  the  construction  for  which  the  de- 
feader  contends,  but,  in  the  whole  circumstances  of  the  case,  that 
II  not  the  true  oonstruction. 

Lnd  Cringletie  concurred. 

Lord  Meadowbank  was  of  the  same  opinion,  his  only  doubt  being, 
whether  the  pursuer  should  not  get  expenses. 
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14  Not.  1833.      The  Court,  <  under  the  whole  circamstances  of  the  case,'  ad- 
^<^V^^    hered  to  the  interlocutor  on  the  merits,  but  found  the  porsuets 

Thistees. 

J  '2         1        -^^^  Medwyn,  Ordioary.  #      For  the  Punuer,  Buduman,  B.  BiHmUcnu      Job.  Bm. 
u  gmenu  „^^  ^^^^^         p^^  ^^  Defender,  Dean  ofFac  (H<fp$,)  A.  M'NaO.        C,  F. 

Davidaon,  W.  &  Agent.        F,  Clerk. 

S. 


SECOND  DIVISION. 
No.  VIII.  16  November  1883. 

JOHN  WHITEHEAD 

OffatTUt 
GILBERT  L.  FINLAY  and  WILLIAM  KEITH. 

ARBiTRATio|f. —  Progess. — Ifi  a  mbmUsion  of  certain  depending 
processes^  givififf  power  to  the  arbiter  to  award  the  expenses  oftheac* 
tions  and  the  submission^  a  voluntary^  and  afterwards  a  statutory 
trustee  of  one  of  the  parties  to  tlie  submission  having  sisted  themsdoes 
as  parties  in  these  respective  diaracters^  and  a  decree-arbitrdl  having 
been  pronounced^  finding  them  liable^  *  coryunctfy  and  severally^  far 
the  expenses  incurred  both  in  the  actions  and  the  submission^  and 
an  action  being  brought  fir  implement  of  the  decree-arbitral^-^finmdf 
Istj  thatj  this  being  a  personal  decrecj  was  ultra  vires ;  2d^  that 
the  objection  was  pleadable  ope  exceptionis  ;  3<f,  that  the  olgectian 
could  not  be  obviated  by  tlie  pursuer  consenting  to  hold  the  decree  as  a 
decemiture  against  the  defendsrs^  qua  trustees, 

Robert  Young  Anderson  and  Hart  Anderson,  on  the  one  parl^ 
and  John  Whitehead,  on  the  other  part,  entered  into  a  submission 
of  several  depending  processes,  with  power  to  the  arbiter  to  find 
either  party  liable  in  expenses,  both  of  the  actions  and  the  submis- 
sion itself.  In  the  course  of  the  proceedings  in  the  submission,  Mr 
Gilbert  Lawrie  Finlay  sisted  himself  as  a  party, '  in  the  character 
>  of  trustee  for  the  said  Robert  Young  Anderson ;'  and  thereafter, 
Mr  Anderson's  estate  having  been  sequestrated,  and  Mr  William 
Keith  appointed  trustee,  he  also  sisted  himself  in  that  express  charac- 
ter as  a  party  to  the  submission.  The  arbiter  pronounced  a  decree- 
arbitral,  finding,  inter  alia,  ^  the  said  Robert  Young  Anderson  and 
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<  his  estate,  and  the  said  Gilbert  Lawrie  FJnlay  and  William  Keith,  16  Nov.  1833. 

<  who  sisted  themselves  as  parties  to  the  submission,  in  manner  be-     ^^^^V^ 
« fore  mentioned,  eoDionctly  and  severally  liable  to  the  said  John   "jy^*;*^***®*^  »• 

_-...     11.  -,  ..  r  -r  Fin  lay  and 

^  Whitehead  in  payment  of  the  said  sum  of  L.215  :  14:2,  (being  Keith. 
( expenses  incurred  in  the  actions  and  the  submission,)  and  decerns 

<  against  them  accordingly,  reserving  entire  to  the  said  Gilbert 

<  Lawrie  Finlay  and  William  Keith  respectively  all  claims  of  re- 

<  lief  which  may  be  competent  to  them,  or  either  of  them,  as  trus- 

<  tees  foresaid,  against  the  said  Robert  Young  Anderson  and  his 

<  estates,  or  against  the  creditors  thereon.' 

Whitehead  having  brought  an  action  on  the  decree-arbitral,  conclu- 
ding against  Messrs  Finlay  and  Keith,  in  terms  of  this  finding,  the 
Lord  Ordinary  (Fullerton)  pronounced  the  following  interlocutor  and 
opinion :  ^  Finds,  that  the  summons  is  laid  exclusively  on  die  decree- 
c  arbitral  pronounced  by  Patrick  Rob,ertson,  Esq.,  and  concludes 

<  against  the  defenders  on  the  ground  that  they  are  bound  to  imple- 

<  ment  the  said  decree-arbitral :  Finds,  that  the  submission,  termi- 

*  Dating  in  the  decree-arbitral  libelled,  was  entered  into  between 

<  the  pursuer  and  Robert  Young  Anderson  :  Finds  that,  at  different 

*  periods  of  the  procedure  before  the  arbiter,  the  defenders  sisted 

<  themselves  in  the  said  submission  as  parties,  in  the  characters,  the 

*  one  of  voluntary  trustee,  an4  the  other  of  statutory  trustee,  of  the 

*  said  Robert  Young  Anderson  :  Finds,  that  the  decree-arbitral  sub- 

<  jects  these  defenders  to  the  expenses  libelled,  conjunctly  and  se- 

*  ?erally  with  the  principal  party,  Robert  Young  Anderson  :  Finds^ 

<  that  the  decree-arbitral,  being  a  personal  decree  against  these  de- 
'  fenders,  was,  in  regard  to  them,  ultra  vires  of  the  arbiter,  and 

<  therefore  assoilzies  the  defenders  from  the  conclusions  of  the  action, 
<and  decerns  :  Finds  them  entitled  to  expenses,  and  allows  an  ac- 

*  coQDt  thereof  to  be  given  in,  and  to  be  taxed  by  the  Auditor.' 

Note. — *  It  is  possible  that  the  pursuer  may  make  out  a  case  against 
'  the  defenders  for  some  part,  or  even  for  the  whole  of  the  expenses 

*  DOW  claimed,  in  another  action.     But  the  present  action  is  laid  ex- 

*  cludvely  on  the  decree-arbitral,  and  must,  therefore,  stand  or  fall 

<  by  the  single  test  of  that  decree-arbitral  being  within  or  beyond 

*  the  powers  of  the  arbiter.  And  even  on  the  supposition  that  a 
'  person,  by  merely  sisting  himself  in  a  submission,  binds  himself 
'  by  implication  to  implement  the  decision  of  the  arbiter,  which,  to 
'  say  the  least  of  it,  is  questionable,  the  Lord  Ordinary  does  not 

*  think  that  the  defenders,  by  sisting  themselves  expressly  in  the 

<  character  of  trustees,  could,  by  any  latitude  of  implication,  be  held 

*  as  binding  themselves  to  submit  to  any  decree  against  them,  ex- 

*  cept  in  that  character/  > 
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Finlay  and 
Keith. 


16  Nov.  183a      The  Court,  in  reyiewing^  this  ihterlocutor,  havbg^  expressed 
doubts  whether  the  objection  to  the  decrees-arbitral  therein  sustain- 
ed could  be  insisted  on  otherwise  than  by  reduction,  remitted  that 
point  for  the  consideration  of  the  Lord  Ordinary,  who  thereafter 
pronounced  this  judgment:  <  Finds  it  not  incumbent  on  the  defend- 
ers to  institute  a  process  of  reduction,  in  order  to  establish  their 
defence,  that,  in  the  decree^-arbitral,  the  arbiter  has  exceeded  his 
powers  by  giving  a  personal  decree  against  them ;  and  in  respect 
that,  by  the  said  decree,  there  is  a  personal  decerniture  against 
them,  when  they  sisted  themselres  as  parties,  the  one  only  in  hig 
character  of  voluntary  trustee,  and  the  other  in  the  character  of 
statutory  trustee,  and  that  the  present  action  is  laid  exclusively  on 
the  decerniture  in  said  decree,  of  new  finds  in  terms  of  Lord  Ful- 
lerton's  interlocutor  of  22d  June  last ;  sustains  the  defences;  as- 
soilzies the  defenders  from  the  conclusions  of  the  action,  and  de-^ 
corns ;  finds  expenses  due/ 

Note. — <  In  this  question,  whether  the  defence  is  to  be  received 
by  way  of  exception  or  of  reduction,  it  does  not  appear  to  be  of 
any  consequence  that  the  pursuer  has  not  charged  upon  the  decree- 
arbitral,  but  has  raised  an  action  for  implement  of  it.  It  is  not 
an  essential  of  a  submission,  that  the  parties  shall  consent  to  re- 
gistration of  the  decree-arbitral ;  and  a  decree-arbitral  may  be 
good,  though  summary  diligence  on  it  has  not  been  consented  to. 
In  the  present  case,  as  the  defenders  were  not  originally  parties 
to  the  submission,  summary  diligence  was  probably  not  competent. 
But  this  is  of  little  consequence ;  the  question  is  the  same  as  if  a 
charge  bad  been  given,  and  the  defenders  had  pleaded  their  de- 
fence in  a  bill  of  suspension,  unaccompanied  by  a  reduction.  If 
the  objection  to  a  decree-arbitral  is  forgery,  fraud,  corruption,  or 
any  other  objection  which  is  extrinsic,  not  appearing  from  the 
terms  of  the  decree  itself,  which  is  in  all  respects  formal,  and 
where  extraneous  evidence  is  to  be  adduced  to  support  the  objec- 
tion, a  process  of  reduction  is  necessary.  But  where  the  allega- 
tion is  not  of  that  character,  and  is  to  be  proved  from  the  terms  of 
the  decree  itself,  the  same  have  often  been  discussed  by  the  Court, 
as  reasons  of  suspension  merely.  No  doubt  it  has  most  cotntnonly 
happened  that  these  grounds  of  suspension  have  not  been  sustain- 
ed, as  in  Cockburn,  31  Jan.  1724 — Gardner,  19  Jan.  1773 — Ro- 
bertson, 20  June  1783— Baillie,  19  May  1829— at  the  same  time, 
they  were  discussed  in  that  form.  However,  in  Dunsmoir  and 
Finlay,  30  July  1745,  the  reasons  of  suspension  were  sustained 
by  the  first  interlocutor,  though  they  were  afterwards  repelled ; 
and  also  in  Groset,  24  Jan.  1739,  and  in  Herriot,  20  Jan.  1780> 
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<  and  in  Maidand  ««  Mitchell,  18  May  1796,  the  objections  were  19  Not.  1833. 

*  sustained  to  the  decree-arbitral,  and  they  were  pleaded  by  suspen-    ^^^V^*' 

*  sion.     The  last  case,  in  particular,  is  a  strong  case  in  support  of  p^^J^  ^^^' 

<  the  opinion,  that  the  objection  in  the  present  case  may  be  pleaded  Keith. 

<  by  way  of  exception,  without  any  formal  reduction/ 

The  case  having  again  come  before  the  Court,  the  pursuer,  in 
consequence  of  doubts  entertained  as  to  tlie  power  of  the  arbiter 
to  give  decree  for  the  expenses  incurred  in  the  actions  submitted, 
while  they  depended  in  the  Court  of  bession^  restricted  his  claim 
for  implement  of  the  decree-arbitral  to  payment  of  the  expenses 
bcarred  in  the  submission,  each  defender  being  held  liable  onl^ 
for  the  expenses  of  the  proceedings  to  which  he  was  a  party ;  and, 
fordier,  he  now  craved  the  Court  to  give  effect  to  the  decree  against 
the  defenders,  qua  trustees,  holding  it  to  be  a  decree  to  that  effect 
only. 

Bat  the  Court  came  to  b^  nnanimously  of  opinion,  that  the  de-  Opinion  of 
oee-arbitral  admitted  of  no  other  construction  than  that  of  a  per-  ^^^ 
sonal  decree,  and  was  therefore  ultra  vires ;  that  the  proposed  re- 
strictions of  the  conclusion  of  the  action  were  incompetent,  and  that 
the  objection  to  the  decree  was  pleadable,  ope  exceptionis. 

The  Courtj  accordingly,  adhered  to  the  interlocutor  of  the  Lord  Judgment. 
Ordinary. 

Letdi  Ordiitery,  ^dkrMk  ixtd  Medt^,  F6r  the  ^ufsuer,  Jamaon,  W,  BtO. 

lodkharU  AMMr  |*  WhUtkmd^  Wk  8.  Agents.         For  Fintsy,  M»re.  Scott, 

Fwkg  4*  BsUercftNM,  W.  &  Agents.      For  Keith,  JRutha^flerd.      J.  S.  DarHtig^ 
W.  &  Agent.        R.  Clerk. 

S. 
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SECOND  DIVISION. 
No.  IX.  16  November  1833. 

JOHN  HOTSON 

offoingt 

ROBERT  THRESHIE. 

Oath  of  Party. — In  a  reference  of  a  claim  of  debt  against  certain 
.    road-trustees  to  the  oath  of  one  of  their  number,  found  incompetent 

to  examine  him  in  regard  to  transactions  which  occurred  before  he 

came  to  act  as  a  trustee, 

HoTSON  having  been  employed  by  certain  road-trustees  to  baild 
and  repair  bridges,  and  execute  other  pieces  of  work  on  the  roads 
of  the  trust,  brought  an  action  against  the  clerk  to  the  trustees,  for 
payment  of  a  balance  alleged  to  be  due  on  his  accounts.  The  de- 
fence of  prescription  being  sustained,  a  reference  was  made  to  the 
oath  of  the  trustees ;  and  one  of  them,  Mr  Davidson,  being  inter- 
rogated in  regard  to  work  said  to  have  been  performed  during  a 
period  when  the  deponent  was  surveyor  upon  the  road,  and  before 
he  became  entitled  to  act  as  a  trustee,  an  objection  was  taken  by 
the  defender  to  the  competency  of  the  examination.  The  Com- 
missioner, doubting  the  regularity  of  such  examination,  ordered 
this  part  of  the  deposition  to  be  sealed  up  for  the  disposal  of  the 
Court  The  Lord  Ordinary  <  found  that  Mr  Davidson's  evidence, 
<  in  regard  to  all  transactions  in  which  he  did  not  act  as  trustee,  can- 
'  not  be  admitted ;  therefore  sustained  the  objections  stated  by  the 
*  defender  to  the  sealed  deposition  of  Mr  Davidson  being  opened.* 
The  pursuer  reclaimed^  and  founded  on  the  case  of  Murray  v. 
Judgment.  Lawrie's  Trustees,  2  March  1827  ;  but  the  Court  unanimously  ad- 
'  hered. 

Lord  Mackenzie,  Ordinary.  For  the  Pursuer,  Whighanit  De  Maria,  Jamm  Ro^ 
berison.  Agent.  For  die  Defender,  Graham  BelL  WiBam  Stewart,  W,  S. 
Agent. 

s. 
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SECOND  DIVISION. 

No.  X.  16  November  1833. 

MRS  ALISON  AND  Others 

againsi 

JAMES  MILN  AND  JAMES  OGILVIE. 

Appeal. — Process. — Interdict. — Trust. — I.  The  general  ma'' 
nagement  of  a  trustee  luwing  been  interdicted  on  a  biUj  tiU  it  should 
be  advised  with  answers,  and  the  Courts  on  a  report  of  the  biU  and 
answers,  having  passed  the  billj  but  recalled  the  interdict,— found 
that  an  appeal  by  the  complainer  had  not  tlie  effect  of  reviving  the 
itUerdict,  so  as  to  prevent  the  trustee  resuming  the  management. 

II.  Does  the  appointment  of  a  woman  as  a  trustee  fall  by  her  mar^- 
riage,  after  the  death  of  the  truster  ?  and  if  it  does  not,  can  she  sue 
without  her  husbancTs  concurrence  f 

Mrs  Alison  and  Mr  Miln  were  trustees  under  a  disposition  and 
deed  of  settlement  of  the  late  Admiral  Laird  of  Strathmartine.  Mrs 
Alison  having  presented  a  bill  of  suspension  and  interdict,  praying 
for  an  interdict  against  Mr  Mihi  <  proceeding  to  cut  down  the  re- 

*  roaining  trees  on  the  estate  of  Strathmartine  and  others,  or  carry- 

*  ing  off  or  disposing  of  the  same,  and  against  his  other  acts  of  ma- 
'  nagement  relative  to  the  trust-estate,'  the  Lord  Ordinary,  in  usual 
form,  appointed  the  bill  to  be  intimated  and  answered  within  four- 
teen days,  and  *  meantime  granted  the  interdict  prayed  for  till  the 

<  bill  be  advised  with  or  without  answers.*  Thereafter  the  bill  and 
answers  were  reported  to  the  Court,  who  <  passed  the  bill  and  con- 

<  tinued  the  interdict  against  cutting  all  wood  whatever,  but  quoad 

*  ultra  recalled  the  same.'  Against  this  judgment  the  complainers 
appealed  to  the  House  of  Lords.  Mr  Miln,  however,  having  re- 
sumed his  management  of  the  trust,  Mrs  Alison  and  the  other  com- 
plainers again  applied  to  the  Court  for  interdict  against  both  him 
and  Mr  Ogilvie,  the  factor  on  the  trust-estate,  grounding  the  appli- 
cation on  the  alleged  effect  of  the  appeal  to  suspend  the  recal  by  the 
Court  of  the  interdict  which  had  beien  granted  by  the  Lord  Ordi- 
nary-^Innes  v.  Innes»  13  June  1829. 

In  the  answers  to  this  bill  it  was  maintained — I.  That  the  appli-  Respondentt* 
cation  was  incompetent  at  the  instance  of  Mrs  Alison,  on  the  ground,  ^^^^ 
first,  that  her  nomination  as  trustee,  which  was  made  when  she  was 
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SECOND  DIVISION. 
No.  IX.  16  November  1833. 

JOHN  HOTSON 

offaifut 

ROBERT  THRESHIE. 

Oath  of  Party. — In  a  reference  of  a  claim  of  debt  against  certain 
.    road-trustees  to  the  oath  of  one  of  their  number^  found  incompetent 

to  examine  him  in  regard  to  transactions  which  occurred  before  he 

came  to  act  as  a  trustee. 

HoTSON  having  been  employed  by  certain  road-trostees  to  build 
and  repair  bridges,  and  execute  other  pieces  of  work  on  the  roads 
of  the  trust,  brought  an  action  against  the  clerk  to  the  trustees)  for 
payment  of  a  balance  alleged  to  be  due  on  his  accounts.  The  de- 
fence of  prescription  being  sustained,  a  reference  was  made  to  the 
oath  of  the  trustees ;  and  one  of  them,  Mr  Davidson,  being  inter- 
rogated in  regard  to  work  said  to  have  been  performed  during  a 
period  when  the  deponent  was  surveyor  upon  the  road,  and  before 
he  became  entitled  to  act  as  a  trustee,  an  objection  was  taken  by 
the  defender  to  the  competency  of  the  examination.  The  Com- 
missioner, doubting  the  regularity  of  such  examination,  ordered 
this  part  of  the  deposition  to  be  sealed  up  for  the  disposal  of  the 
Court    The  Lord  Ordinary  <  found  that  Mr  Davidson's  evidence, 

*  in  regard  to  all  transactions  in  which  he  did  not  act  as  trustee,  can- 

*  not  be  admitted;  therefore  sustained  the  objections  stated  by  the 

*  defender  to  the  sealed  deposition  of  Mr  Davidson  being  opened.' 

The  pursuer  reclaimed^  and  founded  on  the  case  of  Murray  v. 
Judgment.       Lawrie's  Trustees,  2  March  1827  ;  but  the  Court  unanimously  ad- 
'  hered. 

Lord  MackavoBf  Ordinary.  For  the  Pursuer,  Whigham^  De  Maria,  James  "Bo* 
berUoih  Agent.  For  the  Defender,  Graham  BeH  William  Stewart,  W,  & 
Agent. 

& 
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SECOND  DIVISION. 
Ko.  X.  16  November  1833. 

MRS  ALISON  AKD  Others 

offainsi 

JAMES  MILN  AND  JAMES  OGILVIE- 

Appeal. — Phocess. — Inteedict. — Teust. — I.  The  general  ma^ 
nagement  of  a  trustee  luxoing  been  interdicted  on  a  biU,  tiU  it  Aotdd 
be  advised  toith  answersy  and  the  Courts  on  a  report  of  the  bill  and 
autoersj  hamnff  passed  the  billj  but  recalled  the  interdicts—found 
&at  an  appeal  by  the  complainer  had  not  Hie  effect  of  revimng  ike 
vUerdiety  so  as  to  prevent  the  trustee  resuming  the  management. 

II.  Does  the  appointment  of  a  woman  as  a  trustee  faU  by  her  moT'^ 
nage,  after  the  death  of  the  truster?  and  if  it  does  not,  can  she  sue 
tdthout  her  huAands  concurrence  f 

Mrs  Alison  and  Mr  Miln  were  trustees  under  a  disposition  and 
deed  of  settlement  of  the  late  Admiral  Laird  of  Stratbmartine.  Mrs 
Alison  having  presented  a  bill  of  suspension  and  interdict,  praying 
for  an  interdict  against  Mr  Mihi  <  proceeding  to  cut  down  the  re- 

<  maining  trees  on  the  estate  of  Strathmartine  and  others,  or  carry- 

<  ing  off  or  disposing  of  the  same,  and  against  his  other  acts  of  ma- 
« nagement  relative  to  the  trust-estate,'  the  Lord  Ordinary,  in  usual 
fonn,  appointed  the  bill  to  be  intimated  and  answered  within  four- 
teen days,  and  <  meantime  granted  the  interdict  prayed  for  till  the 

<  bill  be  advised  with  or  without  answers.'  Thereafter  the  bill  and 
aosweis  were  reported  to  the  Court,  who  *  passed  the  bill  and  con- 

<  tinned  the  interdict  against  cutting  all  wood  whatever,  but  quoad 
*  ultra  recalled  the  same.'  Against  this  judgment  the  complainers 
q>pealed  to  the  House  of  Lords.  Mr  Miln,  however,  having  re- 
romed  his  management  of  the  trust,  Mrs  Alison  and  the  other  com- 
pUners  again  applied  to  the  Court  for  interdict  against  both  him 
and  Mr  Og^lvie,  the  factor  on  the  trust-estate,  grounding  the  appli- 
cadon  on  the  alleged  effect  of  the  appeal  to  suspend  the  recal  by  the 
Court  of  the  interdict  which  had  been  granted  by  the  Lord  Ordi- 
nary-*Innes  o.  Inne^  13  June  1829. 

In  the  answers  to  this  bill  it  was  maintained — L  That  the  appli-  Respondentt* 
cation  was  incompetent  at  the  instance  of  Mrs  Alison,  on  the  ground,  ^^^^ 
fintj  that  her  nomination  as  trusteci  which  was  .made  when  she  was 
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16  Nov.  1833.  a  widow,  fell  by  her  second  marriage  with  Mr  Alison,  after  the 
^"^^V^*^    truster's  death.  The  case  of  Watson  and  others  v.  Stormont,  1 1  May 

Others  v"Miln  ^^^^9  ^^^  °o^  ^PP^X'  ^^  there  the  husband  expressly  sanctioned  the 

and  Ogiivie.     wife's  actings.     Secondly,  it  was,  at  any  rate,  clear  that  a  married 

RespoDdeDts'    woman  cannot  sue  without  her  husband's  concurrence,  and  in  this 

Fleas.  proceeding  the  complainer's  husband  did  not  concur — Stair,  i.  1*2, 

la—Ersk.  i.  6,  21,  and  i.  7,  12-29— Watson  v.  Robertson,  &c. 

10  Dec.  1772,  M.  5976— Scott  v.  Scott  and  Others,  11  March 

1775,  M.  16,871, 

II.  There  was  here  no  interdict  in  existence,  except  to  the 
effect  of  preventing  the  trustees  from  cutting  wood.  The  mefe 
entry  of  an  appeal  could  not  possibly  create  an  interdict  No 
doubt,  an  appeal  has  the  effect  of  sisting  execution  upon  a  decree, 
which  is  to  operate  activ^,  and  under  which  decree  the  rights  or 
powers  of  the  party  exclusively  arise ;  but  where  these  righti  or 
powers  are  otherwise  and  previously  established,  and  the  Court 
merely  refuses  to  interrupt  or  interfere  with  their  operation,  it  were 
absurd  to  hold  it  to  be  in  the  power  of  a  party,  by  simply  appeal- 
ing such  judgment,  to  render  the  refusal  of  the  application  equiva- 
lant  to  the  granting  of  it.  The  circumstance,  that  a  temporary  in- 
terdict had  been  granted  in  common  form,  until  the  advising  of  the 
case  could  properly  take  place,  makes  no  possible  difference.  The 
case  of  Innes  founded  on  in  the  bill  has  no  resemblance  to  the  pre- 
sent. A  refusal  to  grant  the  interdict  in  that  case,  against  the  sale 
of  the  estate,  would  have  rendered  the  appeal  nugatory.  Here  the 
only  matter  at  issue  relates  to  powers  of  immediate  management, 
and  to  the  question,  whether  the  authority  of  the  trust-deed  shall 
be  inverted  in  the  interim,  at  the  pleasure  of  a  party,  and  against 
the  authority  of  the  Court  of  Session. 

The  Lord  Ordinary  reported  the  bill  and  answers,  with  the  fol* 
lowing 

Note. — <  This  case  has  been  taken  to  report,  because  a  very  iin- 

<  portant  question  of  form  is  involved  in  it,  and  a  decision  has  bees 

<  founded  on,  as  supporting  to  the  full  the  views  of  the  suspenders. 

<  It  is  argued^  that  if,  on  presenting  a  bill,  an  interdict  is  granted 

<  in  the  Bill'-Chamber,  and  that  interdict  is  afterwards  recalled,  on 

<  advising  the  bill  with  answers,  an  appeal  against  thai  interlocutor 

<  has  l^e  effect  of  reviving  or  continuing  the  interdict.     The  Lord 

<  Ordinary  would  hold,  on  the  contrary,  unless  the  decision  referred 

<  to,  Innes  v.  Innes,  June  13.  1829,  is  to  be  considered  as  laying 
*  down  an  opposite  doctrine,  that  as  an  interdict,  when  imposed  in 

<  the  Bill-Chamber,  takes  effect  immediately,  notwithstanding  a  re» 

<  daiming  note  is  presented  against  that  interlocutor)  to  when  an 
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I  iDteidiet  is  recalled,  it  operates  immediately :  See  the  conclading  16  Not.  1939* 

<  observations  on  thtf  Bencb,  in  tlie  case  of  the  Earl  of  Hyndford}     ^"^y^''^ 

*  Dec  17.  1811.     It  is  only  where  the  Lord  Ordinary  prohi-  olLmJ^iln 

<  bits  the  legal  evidence  of  the  refusal,  when  the  bill  is  refused,  and  O^ilvic. 
*(Ae  certificate,)  to  be  issued,  or  receives  a  second  bill,  and  grants 
^anstupon  it,  that  it  still  remains  in  force.     Although  the  inters 

'diet lias  been  recalled,  and  the  temporary  step  has  thus  been  re« 
ino?ed,  the  party  no  doubt  may  crave  a  review  of  this  judgment, 
« bjr  a  reclaiming  note ;  but  the  mere  presenting  of  such  a  note  does 
( not  again  renew  the  interdict,  otherwise  the  object  would  often  be 

<  gained  in  spite  of  the  Court,  who,  causa  c<^ita,  had  removed 

<  die  interdict,  if  the  mere  presenting  a  reclaiming  note  tied  up 
f  tbs  hands  of  the  party  till  it  was  disposed  of.  (See  Act  of  Se^^ 
'derant,  July  11.  1728,  sect  15.)     Now,  will  the  presenting  of 

<  an  appeal  do  more  than  a  reclaiming  note  would  ?  Will  it  con* 
'tinae  the  interdict  originally  granted,  on  presenting  the  bill,  which 
< lias  been  recalled  by  the  interlocutor  appealed?    It  is  said,  that 

*  by  a  standing  order  of  the  House  of  Lords,  when  an  appeal  is  ser- 

*  ved,  *  the  sentence  or  decree  so  appealed  against  ought  not  to  be 
^  carried  into  execution  by  any  process  whatsoever/     Now,  if  Mr 

<  MUn  continues  to  act  as  trustee,  as  he  has  hitherto  done,  and 

*  agUDSt  doing  which  the  temporary  bar  has  been  removed,  is  this, 
'  in  the  sense  of  the  order,  using  any  process,  for  carrying  a  sen- 

<  tence  or  decree  into  execution  ?  But  it  is  said,  that  this  was  the 
'  opinion  of  the  Court  in  the  case  of  Innes.    According  to  the  re- 

<  port  of  that  case,  the  majority  of  the  Judges  seem  to  have  enter* 
'  tained  different  grounds  for  the  opinion  held  by  them ;  and  it  might 

*  well  be  thought,  in  that  case,  that  such  an  inversion  of  the  rights 

<  of  the  parties,  as  would  be  a  practical  decision  of  the  case,  ought 
'  not  to  take  place  in  the  face  of  an  appeal,  without  meaning  to  lay 
Mtdown  as  a  general  rule,  that  an  appeal  operates  in  all  cases  as 
'an  interdict,  where  it  has  been  once  granted  in  the  Bill-Chamber, 
'  bat  afterwards  recalled,  or  that,  in  such  a  case,  a  new  interdict  is 

*  to  be  granted,  on  presenting  a  new  bill,  till  the  appeal  is  discuss- 
'  ed.    Perhaps  it  does  not  make  much  difference,  that  the  interim 

*  uterdict  granted  by  Lord  Cringletie,  in  the  present  case,  was 

<  only  to  subsist  till  the  bill  was  advised ;  but  this  form  of  interdict, 

<  the  usual  and  proper  form  in  such  a  stage,  is  in  favour  of  the 
'respondents'  plea.  On  passing  the  biU,  if  the  interdict  was  to  be 
'  ooQtiooed  to  any  effect  whatever,  it  was  necessary  to  say  so  ex- 
'  pressif,  because  the  operation  of  the  temporary  interdict  was  only 

*  till  the  bill  should  be  advised,  and  it  seems  unnecessary  to  have 
*fiiid«iy  thing  about  recalling  it  quoad  ultra.    It  was  further  sta- 

*  ted,  that  no  certificate  of  refusal,  or  rather  of  reeal,  was  taken  out 
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16  Not.  1833. 


Alison  and 
Others  «,  Milo 
and  Ogilvie. 


before  Mr  Miln  proceeded  again  to  act  It  will  be  considered 
how  far  this  was  necessary,  where  the  bill  was  not  refused,  but 
where  it  was  passed,  though  interdict  was  not  granted  on  the 
broad  terms  craved  by  the  suspenders. 

<  Another  point  is,  whether  Mrs  Alison  can  appear  in  this  pro- 
ceeding as  a  suspender,  without  the  concurrence  of  her  husband. 
It  is  not  objected  that  she  cannot  act  as  a  trustee,  in  respect  that 
she  has  become  a  married  woman  since  her  nomination,  and  the 
death  of  the  truster,  (a  point  not  decided  either  by  the  case  of 
Stodart,  1812,  or  Stormouth,  1825,)  but  that  she  cannot  so  act, 
without  the  concurrence  of  her  husband,  as  she  may  incur  per- 
sonal responsibilities  in  so  acting,  for  which  her  husband  can  alone 
be  answerable.  This  is  a  matter  well  deserving  of  consideration^ 
and  the  Lord  Ordinary  rather  inclines  to  thinic  that  he  must  con- 
cur for  his  interest.' 


Judgment 

Opinion  of 
Court. 


The  Court  refused  the  bill. 

The  Judges  were  unanimously  of  opinion,  that  the  entering  of 
the  appeal  could  not  revive  the  interdict,  and  therefore  there  was 
no  ground  for  their  interference.  Ijord  Glenlee  further  observed, 
that  the  complainer,  Mrs  Alison,  was  not  entitled  to  make  the  ap- 
plication without  the  consent  of  her  husband. 

Lord  Medwyn,  Ordinary.        For  the  Coniplaioere,  Roberlstm,  MaidmaU,        Jamn  J. 
Fraaer,  W.  S.  Agent  For  the  Respondents,  Dean  of  Fac  (Hope^)  Mvn, 

And*  Stone,  W.  &  Agent 

S. 


FIRST  DIVISION. 


No.  XI. 


19  November  1833. 


JOHN  GUMMING 

affainst 

KENNETH  MUNRO. 


Process. — Citation. — I.  Found  fatal  to  a  summons  in  the  Sheriffs 
court,  that  it  was  signed  by  a  substitute  clerkf  under  a  commission 
by  the  depute-derky  who  had  no  power  to  grant  a  substitutiony  al- 
though tlie  substitution  was  approved  of  by  the  principal  derky  and 
the  objection  was  not  stated  till  after  the  record  had  been  mad£  ty 
and  a  proof  led. 
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IL  A  cUaticn  to  compear  in  an  action  seven  days  before  the  date  of  the  19  Not.  18Sa 
txKiition^foraid  to  be  an  irremediable  nuUity  in  the  execution^  ^^y^ 

Cummiag  v. 
Munro. 

MuNRO  raised  an  action  against  Gumming  before  the  SheriflF  of 
Bott-shire.  After  a  record  had  been  made  up  and  closed,  and  a 
proof  led,  the  defender,  on  the  ground  of  res  noviter  veniens  ad 
nodttam,  was  allowed  to  state  the  following  objections  to  the  com- 
petency of  the  proceedings. 

1.  Tbe  summons  bears  date  25  September  1828.     By  the  offi-  Defender*! 
wf9  execution  of  service,  it  bears  to  be  executed  on  the  23  Sep-  ^'^*^ 
tember  1829 ;  and  by  that  execution,  the  defender  was  cited  to 
eompear  '  the  16  th  day  of  September  current,'  that  is,  seven  days 

before  the  citation ;  there  was  therefore  no  citation,  and  no  process. 
It  was  competent  to  plead  this  objection  even  at  this  stage  of  the 
proceedings,  and  the  defect  in  the  citation  could  not  now  be  re- 
medied— Hamilton  and  Clunis  v.  Murray  and  Company,  7  Dec 
1830'Stewart  v.  Macrae,  13  Jan.  1831. 

2.  The  execution  bears  the  day  of  citation  to  be  a  day  which 
was  not  an  ordinary  court-day,  as  required  by  the  Act  of  Sederunt, 
c.  4,  §  I,  but  a  day  of  vacation. 

3.  The  summons  being  dated  25  September  1828,  and  the  execu- 
tion of  citation  bearing  date  23  September  1829,  within  two  days 
of  the  expiry  of  the  year  from  the  date  of  the  summons,  the  diet  of 
the  defender's  compearance  could  not  be  within  the  year  from  the 
date  of  the  summons,  with  the  inducise  of  six  free  days  between 
the  day  of  citation  and  the  day  of  compearance,  as  required  by  the 
Act  of  Sederunt  All  summonses  must  be  executed,  and  the  diet  of 
the  defender's  compearance  must  be  within  a  year  of  the  date  of 
the  sommons,  otherwise  the  summons  falls — ErsL  iv.  1, 8 — Parker 
mArbOratian,  p.  69 — Ivor^s  Form  of  Process^  vol.  i.  p.  169 — Juri* 
dicttl  Styles^  vol.  iii.  p.  7. 

4.  The  summons  is  farther  null,  in  consequence  of  not  being 
signed  by  the  legal  officer.  The  Act  of  Sederunt  requires  that  all 
defenders  be  cited  on  a  summons  signed  by  the  clerk.  The  sum- 
mons ui  this  case  bore  the  signature  of  J.  A.  Crawford,  who  was 
neither  clerk  nor  depute-clerk.  Mr  Suter  was  clerk  of  court,  and 
Mr  Ross  his  depute.  Mr  Suter's  commission  from  the  Secretary 
of  State  entitled  him  to  appoint  a  depute ;  but  the  depute  had  no 
power  to  appoinX  a  substitute. 

Anaoered  for  the  pursuer — 

1.  The  day  of  compearance  in  the  officer's  execution  was  by  Pumiet'i 
mistake  made  the  16th  day  of  September,  in  place  of  the  16th  of  ^'^*'- 
October,  which  was  the  first  court-day  after  the  summons  was  exe- 
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19  Mot.  issa  cttted*  It  )A  competent  to  rectify  tbe  mUtake  by  an  amende  eze» 
cution.  The  •umoions  was  accordingly  called  on  16  October,  when 
the  defender,  who  was  a  practitioner  of  court,  appeared  personally 
and  took  it  out  to  see,  and  thereafter  lodged  peremptory  defenceti 
but  stated  no  dilatory  defences.  Tbe  action  then  proceeded  till  a 
record  was  closed,  and  a  proof  led*  It  is  too  late,  after  these  pro* 
oeedings,  to  state  any  objection  to  the  regularity  of  the  citation, 

2.  The  16th  of  October,  which  was  tbe  true  day  to  which  the  de* 
fender  was  cited  to  compear,  was  an  ordinary  oourt*day,  and  upon 
that  day  tbe  summons  was  called,  and  the  defender  did  appear, 

3.  It  is  not  necessary  that  tbe  day  of  compearance  should  be  with* 
in  year  and  day  of  the  date  of  tbe  summons. 

4.  Mr  Crawford,  by  whom  tbe  summons  was  signed,  was  at  tbi 
time  acting  under  a  regular  commission.  Mr  Suter,  the  prindpsl 
olerk,  appointed  by  a  regular  commission  Mr  William  Ross  to  set 
aa  bis  depute  at  Dingwall.  And  Mr  Ross  granted  a  commission  to 
Mr  Crawford  to  act,  as  occasion  might  require,  as  bis  substitute,  be, 
the  said  James  Alexander  Crawford,  being  always  bound  *  to  act 
*  under  my  authority  and  that  of  Mr  Ross  Suter,  my  constituent' 
This  commission  is  countersigned  by  the  principal  clerk  as  follows; 
<  I  agree  to  the  above  commission.  Alexander  Robs  Suteb.'  Soch 
appointments  are  absolutely  neoessary  in  the  county  of  Ross;  and  it 
has  been  the  constant  practice  in  the  Sheriff-court  of  Ross,  that 
summonses  should  be  signed  by  persons  holding  an  authority  to  do 
so,  of  precisely  the  same  description  as  that  which  was  held  by  Mr 
Crawford.  That  person  was  recognised  by  every  member  of  court 
as  being  duly  authorised  to  sign  summonses ;  and  the  defender,  who 
is  a  practitioner  of  court,  was  in  the  practice  of  receiving  all  writi 
subscribed  by  him  as  perfectly  reguhur  and  correct. 

The  following  interlocutors  were  pronounced  in  the  Sberiff«court: 
Finds  the  debate  upon  the  incidental  point  originated  in  a  note 
for  the  defender,  by  which,  after  the  closing  of  the  record  in  tbe 
original  action,  and  leading  a  proof  for  both  parties,  tbe  defen4er 
craves  that  tbe  action  be  dismissed  instanter,  with  full  expenies, 
upon  the  ground  that  a  res  noviter  veniens  ad  notitiam  bad  sud- 
denly come  to  light,  or  rather,  various  grounds  had  of  a  sudden 
presented  themselves; — the  first,  an  error  in  the  mode  of  execu- 
ting the  summons,  viz.  its  being  nominally  executed,  and  cooir 
pearance  ordered  for  a  day  previous  to  the  date  of  actual  execu- 
tion :  Secofidfyi  that  it  was  not  called  in  Court  for  above  twelve 
months  after  the  date  of  the  summons ;  and,  thirdly,  that  it  bears 
the  signature  of  a  person  not  duly  authorised  to  sign  such  docu- 
ments.   The  Sheriff  having  duly  considered  these  plea%  urged  at 
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this  late  stage  of  the  proceedings,  and  that  by  a  piractitioner  of  long  19  Not.  I8d& 
standing  in  the  courts,  finds,  that  ofie  or  other  of  the  various  ^^«^v^^ 
groonds  upon  which  the  process  is  now  craved  to  be  cast,  would  2**""!°^  "• 
have,  if  duly  established,  a£forded  a  sufficient  ground  for  that  pur- 
pose, if  urged  in  due  time ;  but  that,  itl  the  actual  state  of  the 
process,  these,  which  are  dilatory  defences,  cannot  now  be  admit* 
ted,  the  consequence  of  which  might  be,  that  the  pursuer  might 
rialE  the  loss  of  his  proof,  by  the  death  or  absence  of  important 
witnesses :  Finds,  that  the  condescendence,  now  brought  forward 
for  the  first  time  in  the  defender's  note,  might  have  been  equally 
known  to  him  by  examining  the  record  at  the  commeiicement  of 
the  action,  as  it  was  his  duty  to  have  done,  and  Cannot  be  held  ab 
res  noviter  veniens  ad  notitiam  in  the  legal  sense  of  the  phrase, 
and  that  the  defender  is  not  entitled  now  to  avail  himself  of  hi&i 
preiaous  inattention  or  supineness,  the  more  particularly  as  thfe 
game  course  might  have  been  pursued  from  design ;  and  upon  th& 
htter  sopptoition,  the  pleas  now  lodged  might  possibly  be  early 
known  and  kept  in  reserve  by  the  party,  until  the  result  of  a  proof, 
perhlips  unfavourable  to  his  views,  had  probably  been  anticipated : 
The  Sheriff,  therefore,  in  respect  that  the  pleas  now  urged  as 
dilatory  defences  in  the  cause  have  not  been  urged  in  the  proper 
stage  of  the  proceedings,  as  prescribed  by  the  Act  of  Sederunt, 
and  by  what  appears  to  him  the  most  rational  and  equitable  view 
of  the  case,  repels  these  preliminary  and  dilatory  defences ;  finds 
the  defender  liable  in  expenses  of  now  urging  them,  whereof  he 
allows  an  account  to  be  given  in,  and  upon  that  point  decerns, 
and  DOW  calls  upon  the  parties,  either  to  proceed  with  their  proof 
in  the  original  cause,  to  which  the  present  debate  is  incidental,  or 
to  declare  their  proof  closed/  Upon  an  appeal  to  the  Sheriff-de- 
pute, he  pronounced  the  following  interlocutor :  *  The  Sheriff-depute 
hatriDg  considered  the  within  appeal  to  him  against  his  Substitute's 
interlocutor  of  25  November  last,  in  the  incidental  question  raised 
by  Mr  John  Gumming,  defender,  in  the  original  process  depend- 
ing betwixt  him  and  Kenneth  Mnnro,  his  late  apprentice,  pur- 
soer,  throwing  out  of  view  the  merits  of  the  original  process,  which 
was  laid  before  him  on  appeal  a  considerable  time  since,  and  in 
which  he  pronounced  an  interlocutor,  on  13  July  1830,  remitting 
the  case  to  his  Substitute  for  further  investigation,  not  yet  brought 
to  a  conclusion  :  He  reverts  to  the  incidental  question  introdaced 
by  defender,  and  whole  proceedings  under  it,  which  his  Substitute 
had  fully  under  his  consideration,  before  pronouncing  the  interlo- 
cotor  appealed  from ;  he  is  perfectly  satisfied  with  the  justice  and 
propriety  of  the  ground  and  foundation  whereon  his  decision  in 
the  incidental  question  is  founded ;  concurs  with  him  therein ; 
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19  Not.  1833.  <  refuses  and  dismisses  this  appeal,  and  remits  to  his  Substitute  to 

<  proceed  in  the  original  process,  in  the  terms  set  down  in  the  add 

<  interlocutor.* 
An  interim  decree  for  the  expenses  of  this  incidental  discossioa 

having  been  extracted,  and  a  charge  given,  Gumming  presented  a 

bill  of  suspension,  in  which  he  repeated  the  pleas  above  stated. 

Lord  Cringletie,  upon  advising  the  bill,  appointed  it  to  be  intimsh 

ted,  and  added  the  following  note  : 

<  The  Lord  Ordinary  considers  the  interlocutor  of  the  Sheriff  as 
containing  a  sensible  and  distinct  view  of  the  case,  and  of  the  law, 
in  so  far  as  relates  to  the  conduct  of  the  party  defending;  and 
had  it  not  been  that  there  was  an  objection  to  the  summons, — it- 
self tantamount  to  there  being  no  summons  at  all, — the  Lord 
Ordinary  would  have  had  no  hesitation  in  refusing  this  bill.  For 
he  thinks,  that,  though  a  defender  may  require  a  citation,  and  ob- 
ject timeously  to  an  informal  one,  yet  he  may  dispense  with  the 
citation  and  the  induciae,  and  sist  himself  in  Court ;  and,  conse* 
quently,  if  he  do  so  upon  an  informal  citation,  he  must  be  held 
to  have  waived  all  objections.  But  then  there  must  be  a  sum- 
mons to  which  the  judge  must  look,  and  without  which  he  can* 
not  entertain  any  action,  as  there  is  no  such  proceeding  as  a  de- 
fender being  brought  into  Court  obtorto  collo*  Now,  in  this  case^ 
the  summons  was  not  called  in  Court,  as  is  said,  till  after  the  lapse 
of  a  year  from  its  date,  whereby  it  had  fallen  as  if  it  had  never 
existed ;  and,  2e%,  it  is  said  to  have  been  signed  by  a  person  who 
had  no  authority  to  constitute  it  a  regular  writ  issuing  from  the 
Court*  The  Lord  Ordinary's  doubt,  therefore,  is,  that  the  Sheriff 
had  not  before  him  any  summons  on  which  he  could  proceed,  and 
no  waiver  by  the  defender  could  alter  this  radical  objection  to 
established  form.  The  respondent  will  attend  to  this  in  his  an- 
swers.'     And  on  advising  the  bill,  with  answers,  Lord  Moncreiff, 

Ordinary,  passed  the  bill,  and  added  the  following  note :  <  There 
is  no  doubt  that  many  objections  to  the  form  of  citation  may  be 
waived,  and  only  afford  dilatory  defences,  which  must  be  stated 
in  limine.  But  here  the  objections  appear  to  be  of  a  more  serious 
and  fundamental  nature.  The  summons  fixes  no  diet  of  compear* 
ance  but  the  day  of  ^  evidently  by 

its  form  confined  to  the  months  of  the  same  year.  By  the  deci** 
sion,  November  26.  1825,  it  is  held  that  the  citation  must  specify 
a  fixed  diet,  and  that  the  want  of  this  is  a  radical  nullity.  But 
the  citation  in  this  case,  bearing  date  on  the  23  September,  fixes 
a  diet  on  16  September  preceding,  which  is  manifestly  absurd, 
and  no  better  than  no  diet  To  obviate  this,  the  respondent  as* 
sumes  that  the  diet  was  meant  to  be  the  16  October;  and  urges 
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that  the  error  in  the  month,  or  the  blank  in  the  diet,  is  obviated  19  Not.  1833. 
by  the  appearance  of  the  party,  and  the  record  made  up  without    ^^^^v*^ 
objection.    This  seems  to  be  doubtful,  because  the  summons  could  ?,"""*"* ''' 
sot  be  called,  without  a  day  of  compearance  fixed  before  any  ap- 
pearance was  made.      But  the  more  weighty  objection  is  that 
loade  by  Lord  Cringletie,  that  there  is  neither  a  day  of  compear- 
ance fixed,  nor  any  thing  which  can  by  possibility  stand  in  the 
place  of  this,  till  after  year  and  day  from  the  date  of  the  sum-* 
fflODS,  whereby  it  is  maintained  to  have  entirely  fallen ;  and  the 
Lord  Ordinary  not  being  convinced  by  the  argument  in  the  an- 
swers, either  that  the  objection  is  not  good,  or  that  it  does  not 
create  an  irremediable  nullity  in  the  proceedings,  finds  it  neces* 
sary  to  pass  the  bill.    It  does  not  necessarily  follow,  however, 
that  though  the  proceedings  should  be  set  aside  generally,  that 
the  evidence  taken  in  the  complainer's  presence  will  be  entirely 
lost,  where  a  witness  has  died  in  the  meantime.' 
The  letters  having  been  expede,  and  a  record  made  up,  the 
Lord  Ordinary  suspended  the  letters  simpliciter,  and  found  expenses 
due  subsequent  to  the  date  of  lodging  the  objections.    His  Lordship 
added  the  following  note  : 

<  The  summons  is  subscribed  by  a  substitute-clerk,  appointed  by 
'the  depute-clerk,  who  had  no  power  to  grant  a  substitution;  and 

*  the  approval  of  the  substitution  by  the  principal  clerk  cannot  be 

<  considered  as  equivalent  to  a  deputation  from  him.    An  act  in  it- 

<  self  null  from  incompetency  cannot  be  homologated. 

<  Various  objections  to  the  execution  of  summonses  have  been  re- 

<  pelled  by  the  Court,  on  the  ground  that  the  defender  had  waived 

*  them  by  pleading  peremptory  defences.     But  the  Lord  Ordinary ' 

<  thinks  it  inconsistent  with  correct  procedure,  that  an  execution  so 

*  grossly  defective  as  the  present  should  be  sustained,  to  which  the 
'  defender  is  cited  to  appear  on  a  day  previous  to  the  date  of  the 

<  execution.    It  is  pars  judicis  to  notice  an  error  of  this  description. 

*  The  third  objection  seems  equally  fatal.    Before  the  Act  of  Se- 
'derunt  1831,  the  will  of  a  summons,  in  ordinary  style,  cited  the 

*  defender  to  appear  on  the  day  next  to 
'  come,  which  necessarily  inferred  that  the  date  of  appearance  should 
'be  within  a  year  of  the  date  of  the  summons.  This  summons  was 
'  previous  to  the  Act  of  Sederunt,  but  it  omits  the  words  *  next  to 
"  come.'    The  Lord  Ordinary,  however,  conceives  that  they  must 

*  be  held  as  implied ;  and,  consequently,  that  as  the  day  of  compear- 
^  ance  is  not  within  a  year  of  the  date  of  the  summons,  it  could  not 

*  be  competently  called  in  Court*' 

The  charger  reclaimed. 
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)0  Not.  1833.  Jjord  PrestdeiU. — I  think  the  objections  here  are  quite  fiettal  to  th^ 
summons.  So  much  so,  that  even  if  they  had  not  been  pleaded  hj 
the  parties,  it  was  competent  for  the  Court,  ex  proprio  motu,  to  have 
taken  them  up.  There  is  in  fact  no  summons  here.  Suppose  H 
summons,  bearing  to  be  in  the  name  of  the  Sheriff  of  one  county, 
was  signed  by  the  Sheriff-clerk  of  another,  could  the  Court  proceed 
after  the  blunder  was  detected,  even  although  the  objection  had 
been  expressly  waived  by  the  parties  ? 

Lord  Bdlgray, — I  entirely  concur  with  your  Lordship.  It  is  of 
no  consequence  that  this  objection  was  stated  late  in  the  proceed- 
ings. The  whole  proceedings  are  null ;  and  I  think  the  Court  were 
not  only  entitled,  but  bound  to  give  effect  to  the  objection,  even  if 
it  had  not  been  brought  forward  by  the  party. 

Lord  Gillies. — I  am  of  the  same  opinion.  There  is  no  process 
—no  summons  upon  which  judgment  could  be  g^ven.  I  think  the 
objection  to  the  citation  is  also  fatal* 

The  following  interlocutor  was  pronounced :    *  In  respect  the 

<  summons  is  not  signed  by  a  person  lawfully  authorised  so  to  do, 

<  and  also  in  respect  of  the  defect  in  the  citation,  adhere  to  the  in* 

<  terlocutor  reclaimed  against' 

Lord  CbrsAovM,  Ordinary.        For  Suspender,  Lard  Advocate,  (J^frtif,)  A,  M'IML 
Lachlan  MacbOoih,  S.  S.  C.  Agent  Alt  Dean  ofFac  (HcpeJ  A.  Wood. 

Jamiu  MacdtmeU,  W.  S.  Agent  B,  Clerk. 

T. 


Judgment 


SECOND  DIVISION. 


No.  XII. 


19  November  1838. 


POOR  JANE  ROBERTSON 

offoinU 
HENDERSON. 


Process. — Bankrupt. — 1.  A  summofu  of  declarator  of  marriagej 
on  the  ground  of  courtship  followed  by  concubitusy  containing  an  aU 
temative  conclusionfor  damages  on  the  head  of  seduction,  in  case  the 
pursuer  should  fail  to  establish  the  marriage,  found  relevant  to  sup^ 
port  the  conclusionfor  damages  after  the  conclusion  fonr  declarator  of 
marriage  was  judicially  abandoned.  2.  The  defender  in  such  a  case 
being  bankrupt,  and  the  cause  being  abandoned  by  the  trustee  in  his 
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i^fuesirationj  wa9  allowed  to  maintain  his  defence  offairut  the  action  19  Not.  1833* 
vAthoutJindiBg  caution  for  the  expenses  of  process.  ^""^V^ 

Robertson  v» 
HendecBon* 

Robertson,  having  born  a  child  to  the  defender  Henderson,  af- 
terwards nused  in  the  Commissary  Court  a  declarator  of  marriage 
sni  legitimacy  against  him»  proceeding  on  the  narrative  of  a  regu- 
lar courtship  and  mutual  acceptance  by  the  parries  of  each  other  as 
Jmsbend  and  wife,  foUo^^d  by  concubitus  and  the  birth  of  the  other 
complainer,  the  son.  The  summons  contained  an  alternative  con- 
elasion  in  the  following  terms :  <  But  in  case  the  said  Jane  Robert- 

<  gOD  or  Henderson,  complainer,  should  &il  in  establishing  the  said 

<  marriage,  then  and  in  that  case  the  said  John  Henderson,  defender, 

<  oaght  and  should  be  decerned  and  ordained  to  make  payment  to 

<  the  said  Jane  Robertson  or  Henderson,  complainer,  of  the  sum  of 

<  LIOOO,  in  name  of  dances  on  the  head  of  seduction,  or  of  such 
( odier  sum,  more  or  less,  as  the  said  Jane  Robertson  or  Hender- 
<8oo  m^y  be  entitled  to/  Defences  were  lodged  in  this  action  by 
Henderson,  and  a  record  was  prepared  (not  closed)  relative  to  the 
declarator  of  marriage. '  The  pursuer  was  then  advised  to  abandon 
the  conclusion  of  her  summons,  insisting  for  declarator  of  marriage ; 
and  accordingly  a  judicial  minute  to  that  effect,  restricting  the  libel 
to  a  claim  for  damages  on  the  head  of  seduction,  was  lodged  in  pro- 
cess. 

Henderson,  in  the  meantime,  became  bankrupt ;  and  as  the  ac- 
tion had  now  resolved  into  a  pecuniary  claim  against  his  estate,  ap- 
pearance was  entered  by  his  trustee  as  a  party,  and  a  new  record 
was  made  up,  applicable  to  the  new  shape  of  the  action.  A  proof 
was  then  allowed ;  but  before  it  was  led,  tiie  trustee  in  the  seques* 
tration  judicially  withdrew  his  appearance  from  the  action,  and  left 
it  to  be  carried  on  by  the  bankrupt  defender  alone.  Henderson 
then  again  made  appearance  for  his  interest ;  but  the  pursuer  in- 
sisted, that  before  being  allowed  to  proceed  with  his  defence,  he 
should  find  caution  for  the  expenses  of  process,  whilst  he,  on  the 
other  hand,  maintained,  that  the  conclusion  for  declarator  of  marriage 
being  now  abandoned,  there  was  no  relevant  matter  in  the  sum- 
mons to  support  the  conclusion  for  damages  on  the  head  of  seduc- 
tion. The  Lord  Ordinary  took  these  points  to  report,  for  the  opi- 
mon  of  the  Court,  by  the  following  interlocutor : 

'  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties  on 
'  die  remit  from  tiie  Court,  hereby  intimates,  in  terms  of  the  19th 
<  section  of  the.  Judicature  Act,  that  he  will  take  the  opinion  of  the 
^  Court  on  the  following  points  in  this  case :  1st,  Whether  in  the 
'  summons,  taken  along  with  the  condescendence,  facts  are  suffi-* 
'  dently  set  forth  to  support  the  conclusion  for  damages  on  the  head 
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19  Not.  1833. 


Robertson  o. 
HeoderaoD* 


of  seduction.  2d,  Whether,  if  the  summons  be  held  defective,  it 
can  be  cured  by  an  amendment  of  the  libel,  although  the  record 
has  been  closed,  the  objection  not  having  been  pleaded  as  a  pre- 
liminary defence,  nor  till  after  the  record  was  closed,  and  a  proo^ 
by  consent  of  both  parties,  allowed,  dd.  Whether  the  defender 
is  bound  to  find  caution  for  the  expenses  of  process,  before  being 
&rther  heard  in  his  defence ;  and  appoints  this  interlocutor  to  be 
printed  and  boxed  for  the  information  of  the  Court,  in  order  to  his 
reporting  the  cause.' 


Defender*! 
Pleas. 


The  defender  pleaded^  on  the  first  head,  that  the  whole  narrative 
of  courtship  introduced  into  the  summons  had  relation  to  the  con* 
elusion  for  declarator  of  marriage,  and,  consequently,  fell  to  the 
ground  by  the  abandonment  of  that  conclusion,  the  conclasioil 
for  damages  on  the  head  of  seduction  being  preceded  by  no  nar- 
rative  of  facts  whatever,  upon  which  such  a  conclusion  could  be 
founded,  or  any  case  of  seduction  inferred ;  and  that  it  was  qoite 
incompetent  to  support  a  summons  so  defective,  by  any  reference 
to  the  statements  made  in  the  condescendence  prepared  after  the 
cause  was  in  Court. 


Pursuer's 
Pleas. 


Opinion  of 
Court. 


Defender's 
Pleas. 


The  pursuer  answered — That  the  abandonment  of  the  conclusion 
for  declarator  of  marriage  did  not  deprive  her  of  the  benefit  of  the 
whole  previous  narrative  of  courtship  and  expectation  of  marriage 
contained  in  the  former  part  of  the  summons,  which  was  applicable 
to  either  alternative  conclusion,  and  was  relevant  to  support  the 
claim  for  damages  on  the  head  of  seduction,  although  no  direct  pnh 
mise  of  marriage  might  be  proved  to  make  out  the  other  conclusion. 

The  Court  was  unanimously  of  opinion,  that  the  summons  as  laid 
(without  reference  to  the  condescendence)  was  relevant  to  support 
the  claim  for  damages,  notwithstanding  the  departure  from  the  con* 
elusion  for  declarator  of  nmrriage. 

The  defender  pleaded^  on  the  third  head, — That  it  was  esta* 
blished  by  the  case  of  Clerk  and  Ross  v.  Ewing  and  Brown,  20 
May  1813,  that  a  bankrupt  might  maintain  his  defence  against 
any  action  affecting  his  person,  without  the  concurrence  of  his  trns* 
tee,  and  that  the  present  claim  involved  a  charge  of  great  personal 
obloquy,  and  might  be  enforced  by  diligence,  if  decree  were  ob- 
tained on  it,  for  want  of  caution  to  entitle  the  defender  to  enter  on 
his  defence ;  and  that  the  decision  of  the  House  of  Lords,  in  the 
recent  case  of  Taylor  v.  Fairlie,  showed  that  it  was  not  incum- 
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bent  on  the  Coart  to  require  caution  for  the  expense  of  process  from  19  Not.  183a 
a  bankrupt  in  a  cause  in  which  he  was  defender.  ^^"^V^^ 

Robertson  v. 
Heoderson. 

The  pnrsner  answered — ^That  the  claim  was  now  merely  one  of  a     

pecoDiary  nature,  affecting  the  estate  of  the  defender,  and  that  she  p"^^' ' 
had  no  intention  to  enforce  it  by  diligence  against  his  person ; 
and  that  the  decbion  of  the  House  of  Lords,  in  the  case  of  Taylor 
p.  Fairlie,  was  inapplicable  to  the  present  case,  because  there  the 
subject-matter  of  the  action  was  a  removing,  brought  by  a  landlord 
against  the  bankrupt,  from  a  lease  in  which  the  trustee  for  his  cre- 
ditors could  have  no  interest,  as  he  was  excluded  from  possession 
by  the  clause  secluding  assignees  judicial  as  well  as  voluntary. 

The  Cawrt  was  of  opinion,  that  it  was  not  incumbent  on  the  judgment. 
Judge  to  require  caution  to  be  found  by  a  bankrupt  defender  in 
every  case ;  and  that,  in  the  circumstances  of  the  present  action, 
(the  pursuer  being  on  the  poor's  roll,)  it  was  not  expedient  to  do  so. 
They  therefore  instructed  the  Lord  Ordinary  to  allow  the  action  to 
proceed,  without  requiring  tiie  defender  to  find  caution. 

Lord  Ordinary,  Hetftpyii.  Act  Patcm.  Alt.  Shaw,         Jam$g  A.  JRobertttm 

aod  James  AmoU,  Agents.  F*  Clerk. 


FIRST  DIVISION. 
No.  XIIL  21  November  1833. 

The  Right  Honourable  LORD  ELIBANK 

offaimt 
PATRICK  CAMPBELL  and  WILLIAM  PURVES. 

Tailzie, — Prescription. — Trust. — I.  A  proprietor  infee-eimplej 
hth  of  property  and  superiority^  of  a  barony^  having  granted  afeun 
right  of  part  of  the  lands^  upon  which  thefeuar  was  infefti  and  then 
ncomfeyedi  but  upon  which  reconveyance  no  ir^efimentfoUowedj  and 
no  step  was  taken  to  consolidate  the  property  and  superiority^ — and 
having  afterwards  made  an  entail  of  his  whole  lands^'-'ezpressly  in^ 
ditding  the  part  which  luul  beenfeued  and  reconveyed^ — in  the  form 
rfaproewratory  of  resignation^  under  which  the  heirs  of  entail  made 
tf  titles  by  services^  crown  cliarters  and  infefbnentSj  and  possessed 
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21  NoF.  1883.     far  mare  thanfarfy  yean^'^found^  Aat  the  entail  teas  ej^bctml  trntr 
^^"^V^        the  whole  landsy  property  and  9uperwrity^  $0  as  to  exclude  a  9ak 
^cS^t      ic^roAiAzYed  by  the  entail 

and  Purfes.     H.  HoldHig  the  fiu^cowoeyatice  as  a  trusty  whetlier  c&Hsolidatimi  teas 

necessary  ? 

Patrick,  Lord  Elibank,  was  proprietor  in  fee-sliDple  of  both  pro- 
perty and  superiority  of  the  lands  and  barony  of  Ballencrieff  and 
Eiibank.  On  8  April  1760,  he  conveyed  the  lands  of  Stantalaoei 
being  part  of  the  barony  of  Ballencrieff,  to  Mr  Samuel  Mitehelsen» 
who  was  infeft.  This  transaction  was  supposed  to  have  been  for 
some  temporary  or  political  purpose,  for,  on  10  May  1760,  Mr  Mitr 
chelson  reconveyed  the  lands  to  Lord  Eiibank :  but  no  infeftment 
followed  on  the  reconveyance,  nor  was  any  step  taken  for  consolida- 
ting the  property  and  superiority* 

Lord  Eiibank,  on  26  May  1776,  executed  a  strict  entail  of  the 
barony  of  Ballencrieff,  including  expressly  the  lands  of  Staota- 
lane,  and  also  of  the  lands  of  Eiibank.  This  entail  was  in  the  forsi 
of  a  procuratory  of  resignation,  and  contained  the  following  condir 
tions,  under  which  the  heirs  were  to  possess:  *  But  with  and  under 

*  the  conditions,  clauses  irritant  and  resolutive,  provisions,  restrio- 
tions,  limitations,  declarations,  and  reservations  after  written,  viz. 
with  and  under  this  provision  always,  as  it  is  hereby  expressly  pro- 
vided, that  the  heirs-male  of  our  body,  and  the  whole  other  heirs  of 

<  tailzie  before  mentioned,  shall  be  obliged  constantly  to  use,  bear,  and 

*  retain  the  sirname  of  Murray :  And  with  and  under  this  provision 

<  and  declaration  also,  that  our  said  heirs-male,  and  whole  other  heirs 

<  of  tailzie  above  specified,  shall  take  and  possess  the  lands  above 

*  written  upon  this  tailzie  only,  and  upon  no  other  right  or  title 

<  whatsoever :  And  that  they  shall  use  any  other  rights  which  they 

*  may  happen  to  have,*  or  acquire  thereto,  as  additional  and  colla- 

<  teral  securities  and  titles  for  strengthening  and  supporting  this  deed 

<  of  tailzie  only,  and  for  no  other  purpose  whatsoever :  And  that 

<  they  shall  be  obliged  to  cause  engross,  and  verbatim  insert,  the 

*  whole  foresaid  course  and  order  of  succession,  and  any  other  or 

*  further  order  of  succession  to  be  appointed  by  us,  at  least  so  bx 

<  as  shall  be  subsequent  to  the  heir  in  possession  for  the  time ;  with 
the  several  conditions,  limitations,  provisions,  and  clauses  irritant 
and  resolutive  herein  contained,  in  the  charters  and  infeftmenti  to 
follow  hereon,  and  in  all  after  charters,  special  services,  and  in- 

<  struments  of  sasine  of  the  lands,  and  others  above  specified,  or  any 

<  part  thereof.'  And  the  prohibitory,  irritant,  and  resolutive  clauses 
are  expressed  as  follows :  <  That  it  shall  not  be  lawful  to,  nor  in 
« the  power  of  the  said  heirs-male  of  our  body,  and  our  other  heirs 


( 
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<  of  entail  above  specified^  or  wy  of  them,  to  sell,  dispcmet  alienate,  si  Not.  1839. 
f  burdeii,  dilfqpiilate,  or  piit  away  the  lands  and  others  above  writ-    ^^^v^^ 

*  tea,  or  any  part  thereof,  either  irredeemably  or  under  reversion ;  J^q,^p1S? 

<  <Nr  to  contract  debts,  grant  bonds,  or  any  other  securities,  or  to  do  and  Funeiu 
<aoy  act,  dvil  or  criminal,  that  shall  be  the  ground  of  any  adjudi- 

'  cation,  eviction,  or  forfeiture  of  the  foresaid  lands  and  estate,  or 
<iny  part  thereof,  or  any  ways  to  affect  or  burden  the  same.' 
Tlieie  is  then  a  general  resolutive  clause,  expressed  in  the  followr 
isg  terms :  *  As  it  is  hereby  expressly  provided  and  declared,  That 
if  the  said  heirs-male  of  our  body,  or  any  other  of  the  said  heirs 
sf  tailaie  above  -speoifiedy  shall  contravene  any  of  the  conditionsi 
provisions,  or  limitations  herein  contained,  either  by  failing  or  ne- 
gleecing  to  obey  and  perform  the  said  conditions  and  provisions, 
and  every  one  of  them,  or  by  acting  contrary  to  the  said  restric-r 
tions  and  limitations,  or  any  of  them,  excepting  as  is  above  ex- 
cepted, that,  in  any  of  tliese  cases,  the  person  so  contraveningi  by 
fcUing  and  omitting  to  obey  the  said  conditions,  or  acting  con- 
trary to  the  said  limitations,  or  any  of  them,  sball»  for  himself  only, 
forfeit  amit,  and  lose  all  right,  title,  and  ititerest  to  the  foresaid 
lands  and  estate^  in  the  same  manner  as  if  the  contravener  were 
naturally  dead/    Then  there  follows  an  irritant  clause :  <  That  all 
tie  debt!  and  deeds  of  the  said  heirs  of  entail,  or  either  of  them, 
contractod,  made,  or  granted)  as  well  before  as  after  their  succes- 
fiioQ  to  the  aforesaid  buds  and  estato,  in  contravention  of  this  pre* 
sent  tailzie,  and  provisions,  conditions,  restrictions  and  limitationa 
herein  contoined,  and  all  adjudications^  or  other  legal  executions 
or  diligences  that  shall  happen  to  be  obtained  or  used  against  the 
fee  or  property  of  the  said  lands  and  eatato,  or  any  part  thereof, 
upon  the  same,  shall  not  only  be  void  and  null,  with  ail  that  may 
or  shall  follow  thereon,  in  so  far  as  they  might  any  ways  affect  the 
laid  lands  and  estato ;  but  also  the  heirs  of  tailzie  respectively, 
vpon  whose  debts  and  deeds  such  adjudications  have  proceeded, 
shall  ipso  fiaeto  forfeit  their  right  and  title  to  the  said  lands  and 
estate,  and  the  same  shall  devolve  to  the  next  heir  of  tailzie,  in 
like  manner  as  if  the  contravener  were  naturally  dead,  and  that 
freed  and  disburdened  of  the  said  debts,  and  deeds,  and  abjudica- 
tions, and  other  diligences  deduced  thereon.' 
This  entail  was  recorded  in  the  register  of  tailzies  in  July  1777. 
Patrick,  Lord  Elibank,  made  up  no  titles  under  the  entail;  he 
died  in  1778,  and  was  succeeded  by  his  brother  George,  who  made 
up  tides  to  the  whole  entailed  lands,  excepting  the  lands  of  Gladsr 
mair,  which  held  of  the  burgh  of  Haddington^  by  a  general  service, 
as  nearest  and  lawful  heir  of  tai^ie  and  provision  to  bis  brother, 


56  DECISIONS  OF  THE  No.  13. 

tr  Nov.  183a  and  by  charter  of  resignation  under  the  great  seal,  upon  which  h^ 

^''^y^    was  infeft.     And  to  the  lands  holding  of  the  burgh  of  Haddington 

V.  Campt^iT    ^^  made  up  titles,  by  charter  of  resignation  from  the  Magistrates, 

and  Purves.     following  upon  the  service  and  procuratory  of  resignation,  and  he  was 

infeft  upon  the  precept  in  that  charter. 

George,  Lord  Elibank,  died  in  1786,  leaving  daughters,  but  no 
son,  and  was  succeeded  by  his  nephew  Alexander,  who  made  up 
titles  by  special  service,  as  nearest  lawful  heir  of  tailzie  and  provision 
to  his  uncle,  and  by  precept  from  Chancery  to  the  lands  held  of 
the  Crown,  on  which  he  was  infeft,  and  by  precept  of  clare  constat 
from  the  Magistrates  of  Haddington,  on  which  infeftmeni  followed. 
He  was  succeeded  by  his  son  Alexander,  Lord  Elibank,  who  madd 
up  titles  precisely  in  tlie  same  way.  All  these  titles,  made  up  by 
the  different  heirs  of  entail,  contained  all  the  conditions,  restrictions 
and  limitations  of  the  entail  of  1776,  and  the  lands  were  possessed 
upon  these  titles  alone. 

In  1828»  Alexander,  Lord  Elibank,  executed  a  trust-deed  in  fa- 
vour of  the  defender,  Mr  Campbell,  as  trustee  for  his  creditors,  con- 
veying the  whole  lands  of  Ballencrieff  and  others,  with  power  td 
sell  the  same  for  payment  of  the  truster's  debts ;  upon  which  trust- 
deed  Mr  Campbell  was  infeft,  on  8  May  1828. 

In  February  1829,  by  a  minute  of  sale.  Lord  Elibank  sold  the 
lands  of  Ballencrieff  to  the  defender,  Purves,  at  the  price  of 
L.  110,000,  for  which  sum  Purves  granted  his  bill.  To  this  minute 
of  sale  Campbell,  as  trustee,  adhibited  his  consent 

Alexander,  Lord  Elibank,  died  in  1830,  and  was  succeeded  by 
the  pursuer,  his  eldest  son,  who  had,  during  his  father's  life,  brought 
a  declarator  to  have  it  found  and  declared  that  the  entail  was  effec- 
tual, and  that  the  heir  in  possession  had  no  power  to  sell;  and 
after  his  father's  death  he  raised  the  present  action  of  reduction,  for 
setting  aside  the  minute  of  sale  and  trust-deed.  These  actions  were 
conjoined.  The  latter  action  concluded  for  reduction  o^  the  trost^ 
deed  granted  in  favour  of  the  defender  Campbell,  the  minute  of  sale 
to  Purves,  and  the  bill  for  the  price,  as  having  been  all  granted  inr 
violation  of  the  entail  of  1776,  and  of  the  subsequent  titles  made  up 
thereto,  and  under  which  the  estate  had  been  possessed  from  the 
date  of  the  entail. 

Befenden'  ^^  defence  against  this  action  it  was  pleaded — I.  That  the  entail 

rieas.  did  not  contain  an  irritant  clause  applicable  to  sales  and  aliena* 

tions. 

II.  In  regard  to  the  lands  of  Stantalane,  tiie  entailer  never  having 
been  infeft  on  the  reconveyance  by  Mr  Mitchelson,  and  no  consoli- 
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dadon  having  taken  place,  the  dominium  utile  of  the  lands  could  not  21  Nov.  1833. 
be  affected  by  the  entail,  which  contained  nothing  but  the  superio-    '^'^V^ 
litjr,  as  the  entail,  being  in  the  form  of  a  procuratory  of  resignation,  ^c^^plwU 
eottld  not  cany  any  thing  in  which  the  entailer  was  not  at  the  time  and  Purees, 
feodally  invested. 

Answered — I.  The  entail  is  a  valid  and  effectual  entail  to  all  in-  Punuer's 
teats  and  purposes,  and,  in  particular,  to  the  effect  of  preventing  ^'^^* 
any  sale  of  the  entailed  lands,  even  to  an  onerous  purchaser,  or  the 
granting  of  any  deed  or  right,  whereby  the  same  may  be  evicted  of 
carried  off  from  the  heirs  of  entail. 

IL  Even  if  Mitchelson  had  not  g^nted  a  reconveyance,  th^ 
radical  right  remained  in  Patrick,  Lord  Elibank.  But  the  subjects 
Imving  been  reconveyed,  and  the  entail  havmg  been  then  executed, 
and  a  complete  feudal  title  by  charter  from  the  Crown,  and  sasine 
thereon,  containing  the  whole  lands,  having  been  completed  more 
than  forty  years  ago,  and  the  estate  having  been  possessed  under 
the  entailed  titles  ever  since ;  the  pursuer,  as  heir  of  entail,  has  now 
an  nnchalleDgeable  title  to  the  lands  conveyed  to  Mr  Mitchelson, 
as  well  as  the  whole  of  the  rest  of  the  barony  of  Ballencrieff. 

The  Lord  Ordinary  reported  the  question  upon  cases  to  the 
Coart,  and  added  the  following  note : 

<  The  pursuers  insist  for  reduction  of  a  trust-deed,  with  the  sa- 
sine  and  deed  of  accession  following  upon  it,  and  of  a  minute  of 
sale,  and  relative  writs.  The  cause  depends  on  two  general  points. 
1.  Whether  the  dominium  utile  of  the  lands  of  Stantalane  has 
been  validly  comprehended  within  the  entail?  2.  Whether  the 
irritant  clause  is  so  expressed  as  to  annul  the  minute  of  sale  chal- 
lenged ?  It  appears  to  the  Lord  Ordinary  that  the  second  of  these 
points,  as  involving  the  more  general  question,  ought  to  be  first 
eonsidered. 

<  1.  The  defender,  Purves,  says,  that  the  minute  of  sale  is  effec- 
tual, because  the  only  irritant  clause  does  not  apply  to  the  prohi- 
bition against  sales.  It  will  be  observed,  that  this  plea  applies 
only  to  the  minute  of  sale,  and  not  to  the  trust-deed ;  for  if  there 
were  no  sale,  it  could  hardly  be  denied  that  the  trust-deed  for 
creditors  is  within  the  irritant  clause ;  and  this  may  be  material 
with  reference  to  one  of  the  pleas  of  the  pursuers. 

*  This  question,  as  to  the  efficacy  of  the  irritant  clause,  is  very 
ably  argued  for  the  defender*  But  at  present  the  Lord  Ordinary 
is  not  satisfied  of  the  sufficiency  of  that  argument,  at  least  accord* 
ing  to  the  present  state  of  the  decisions  on  the  subject     He  thinks 
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that  the  clauses  in  the  cases  of  Dick  against  Drysdale,  and  Ro- 
bertson Barclay  against  Adam,  are  very  materially  different  in 
their  construction  from  the  clause  in  this  case. .  He  further  thinks 
that  the  defender  has  incorrectly  assumed  that  the  clause,  taken  as 
a  whole,  giving  effect  to  every  word,  is  necessarily  or  naturally 
confined  to  debts  and  deeds  to  be  made  effectual  by  adjudicadon. 
He  thinks  that  the  grammatical  construction  does  not  require  this; 
but  that  the  whole  words  relative  to  adjudications  may  be  fiurly 
confined  to  such  of  the  debts  or  deeds  mentioned  in  the  first  part 
of  the  clause  as  may  admit  of,  or  require  adjudication.  And,  ai 
he  does  not  feel  any  difficulty  in  this  respect,  he  is  at  present  in- 
clined  to  think,  from  the  broad  terms  of  the  clause,  and  the  con- 
nection in  which  it  stands,  that  it  is  sufficient  both  in  intendon 
and  in  expression.  That  the  words  are  the  very  same  with  those 
given  in  the  last  edition  of  the  Juridical  Styles  is  remarkable  and 
important,  though  not  decisive.  How  far  the  Lord  Ordinar/i 
present. inclination  of  opinion  might  be  affected  by  a  more  fiill 
viva  voce  discussion  of  the  question,  he  will  not  presume  to  say. 

*  The  pursuers  have  pleaded  separately,  that  the  mimite  of  sale 
challenged  is  collusive,  and  that  there  was  no  real  sale  made ;  and 
the  act  1621  is  referred  to  in  the  pleas  in  law,  though  not  libelled 
on.  The  defender  does  not  appear  to  have  taken  a  clear  view  of 
this  objection.  He  says,  indeed,  that  the  sale  was  a  true  and  boat 
fide  sale,  and  certainly  it  would  lie  with  the  pursuers  to  shew  that 
it  is  not  But  it  is  nothing  to  the  purpose  to  say  that  the  trust* 
deed  was  onerous ;  for  if  the. Court  were  to  be  satisfied,  in  point 
of  fact,  that  there  was  no  true  sale  to  Purves  individually,  but 
that,  under  pretence  of  that  sale,  the  parties  were  endeavouring 
to  make  the  trust  for  creditors  effectual  against  the  estate,  it  might 
then  become  a  serious  question,  whether  the  whole  transaction  was 
not  struck  at  by  the  irritant  clause,  even  holding  it  to  apply  only 
to  debts  contracted,  or  deeds  relative  to  such  debts :  and  if  there 
were  any  reversion,  it  might  amount  to  an  alteration  of  the  suc- 
cession. The  cause  is  not  in  a  state  for  the  decision  of  this  ques- 
tion ;  but,  in  principle,  and  according  to  the  dedsion  in  the  case 
of  Grant  Duff  against  Dunbar,  it  might  be  of  importance  if  the 
Court  were  to  be  of  opinion  that  the  clause  is  not  sufficient  to  an- 
nul a  bona  fide  sale. 

<  2.  The  other  point,  viz.  Whether  the  dominium  utile  of  the 
lands  of  Stantalane  is  effectually  entailed,  appears  to  the  Lord 
Ordinary  to  be  much  more  difficult ;  and  he  would  require  farther 
hearing  before  he  could  feel  himself  prepared  to  decide  it  He 
has  no  doubt  that  the  defenders  are  endtled  to  plead  it  in  defence 
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<  both  of  the  tnist-deed  and  of  the  minute  of  sale,  whatever  diflSeuUy  si  Not.  1833L 
f  the  defender,  Purves,  might  be  in,  as  to  the  settlement  of  the    ^^^V^ 

« price,  if  the  sale  were  to  be  reduced  as  to  the  other  lands.  J'^i^Jf  bei"*^ 

*  It  is  clear,  that  at  the  date  of  the  entail,  and  at  the  death  of  the  and  Puryes. 

<  entailer,  the  dominium  utile  of  Stantalane  stood  separated  from  the 

<  superiority  by  Mitchelson's  infeftment,  and  that  the  entailer  had 
^  only  a  personal  right  by  Mitchelson's  reconveyance.  He  could 
( have  conveyed  that  personal  right ;  and  the  Lord  Ordinary  sees  nO 

<  reason  to  doubt  that  he  could  so  far  have  comprehended  the  base 

<  fee  in  the  entail,  as  to  lay  a  personal  obligation  cm  the  heirs  of  en- 

*  tail  to  make  up  titles,  and  entail  it  in  the  same  manner  as  the  other 
I  subjects.     The  case  of  Carmichael  gees  thus  £ar ;  but  thk  does  not 

*  solve  the  present  case.  The  difficulty  here  is,  that  the  entailer 
'  simply  dispones  the  lands  of  Stantalane  descriptive  as  part  of  the 

*  estate  of  Ballencrieff,  as  they  stood  in  his  own  person,  with  a  pro- 

<  curatory  of  resignation  for  completing  the  new  title  by  entail  as  an 

<  unom  quid.     There  can  be  no  doubt  that  this  procuratory  of  resig- 

<  nation  was  inept  and  nugatory,  if  it  were  held  to  apply  to  the  base 
'  fee  of  Stantalane ;  but  both  the  disposition  and  the  procuratory  had 
( a  clear  legal  meanihg  and  effect  in  the  mention  of  the  lands  of  Stan- 

<  talane,  independent  of  that  base  fee  altogether.     The  great  diffi- 

<  culty,  therefore,  in  this  part  of  the  case  is,  that  if  there  had  been  n6 

<  question  of  entail,  and  no  room  for  any  plea  of  prescription,  it  could 

*  not  have  been  a  matter  of  doubt  in  point  of  law,  that  the  base  fee 

*  standing  upon  personal  right  would  have  remained  untouched  by 

<  the  disposition  in  the  deed  of  tailzie,  and  certainly  unaffected  by 
I     *  the  procuratory  of  resignation,  and  the  titles  which  followed  on  it 

'  If  the  destination  had  been  different,  the  tailzie  could  never  have 

<  been  held  to  have  altered  the  destination  of  the  base  fee ;  and  the 

<  soperiorityand  property  would  have  been  taken  upbydifferentheirs. 

*  There  is  a  separate  difficulty.    Supposing  that  the  personal  right 

*  were  held  to  have  been  conveyed  by  the  entail,  and  assuming  that 
I     *  the  heirs,  by  taking  the  whole  estates,  were  bound  to  make  the  en^ 

*  tail  effectual  to  protect  the  property  as  well  as  the  superiority  of 

*  Stantalane,  this  was  only  a  personal  obligation ;  and  if  those  heirs 
( bad  a  separate  title  in  their  persons,  the  Lord  Ordinary  must  hold 

*  that  third  parties  contracting  with  them  cannot  be  bound  by  the 

*  conditions  of  the  entail.    The  case  of  Carmichael  does  not  reach 
^  this  point        ^ 

^  The  pursuers  endeavour  to  relieve  the  case  of  tbese  difficulties 
'  by  pleading  prescription  on  the  feudal  title  completed  under  th6 

*  entail.    This  is  stated  uiider  the  idea  of  an  ipso  fiacto  consolidation 
^  of  the  property  atid  superiority.    Though  the  differehee  is  of  no 
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21  Nov.  1833.  <  real  importance,  the  Lord  Ordinary  thinks  that  the  true  doctrine 
j^J^V^  « in  the  authorities  referred  to  is,  that,  as  the  title  of  superiority  is  ex 
V.  Campbell  ^  ^^ci^  &  title  to  the  lands  tanquam  optimum  maximum,  prescripdye 
and  Punrea.      t  possession  on  that  title  excludes  all  inquiry  as  to  other  alleged  rights 

*  of  property  depending  on  bare  feudal  titles.     The  case  of  Brace 

*  establishes  this,  but  no  more. 

^  But  the  pursuers  have  left  out  of  view  the  important  distinctioo 
'  — Where  there  are  two  titles,  the  one  limited  and  the  other  Qn« 

<  limited,  prescription  may  run  on  the  unlimited  title  against  the  li* 

<  mited ;  but  it  cannot  run  on  the  limited  title  against  the  unlimited. 

*  Where,  again,  both  titles  are  unlimited,  prescription  may  run  on 
^  the  one  against  the  other,  if  any  positive  act  be  done  to  indicate 

*  the  title  of  possession.     Now,  in  the  case  of  Bruce,  the  possession 

*  founded  on  was  on  the  unlimited  title  against  the  tailzie ;  and,  m 
^  the  case  of  Grieve,  both  titles  were  unlimited.  But,  on  the  other 
^  side,  the  principles  which  apply  to  this  case  are  settled  by  the  old 

<  case  of  Macdougal  of  Mackerston,  and  the  law  as  laid  down  in 

<  Kilkerran's  report  of  the  case  of  Smith  and  Bogle,  which  has  ever 

*  since  been  observed.     The  argument  of  the  pursuers  would  invert 

*  the  principle,  and  make  prescription  to  run  on  a  limited  title, 
^  while  the  heirs  all  the  time  had  an  unlimited  title  in  their  persons 

<  — a  point  which  never  could  be  maintained.     There  is,  therefore, 

*  great  difficulty  in  the  plea  of  prescription. 

*  There  are  some  minor  points  in  the  case.     The  destination  m 

*  Mitchelson's  reconveyance  being  to  Lord  Elibank  and  his  heirs 

*  succeeding  to  him  in  the  lands  and  barony  of  Ballencrieff,  the 

*  Lord  Ordinary  has  no  doubt  that  that  would  have  carried  the  lands 

<  at  Patrick's  death  to  the  heirs  of  the  entail  1776,  whether  under 

*  the  fetters  or  not ;  and,  therefore,  he  is  of  opinion,  that  the  sub* 

<  sequent  general  services  as  heirs  of  tailzie  and  provision  were  suf- 

*  ficient  to  carry  the  personal  right  in  the  base  fee  into  the  person 

*  of  the  last  Lord  Alexander,  without  in  any  way  affecting  the 

<  question  of  fetters.     It  is  also  maintained  by  the  pursuers,  that 

<  no  right  could  be  acquired  by  the  purchaser  or  trustee,  unless  the 
'  lands  were  attached  before  the  entail  was  feudalised  as  to  them, 

<  but  that  they  were  not  attached  in  the  lifetime  ot  Lord  Alexander, 

<  their  author.  This  plea  assumes  a  great  deal  of  very  doubtful 
^  matter  of  law  and  fact ;  and  if  the  right  was  only  feudalised  the 

*  other  day,  what  becomes  of  the  plea  of  prescription,  &c.  ?    But 

*  the  pursuers  have  overlooked  the  important  case  of  Smolletfs  ere* 

<  ditors,  which,  though  it  related  to  the  registration  of  the  tailzie, 

<  is,  in  principle,  very  adverse  to  their  conclusion,  supposing  the 

<  premises  to  be  correct    In  some  views  of  the  case  of  Sheuchan, 
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<  lioweYer,  it  might  seem  to  gi^e  them  some  aid.    The  case  of  81  Nor.  1833. 
( Syme  against  Ranaldson  Dickson  was  clearly  quite  different  as  to    ^^^v^^ 

/.        r,  ^  ^  Lord  Elibank 

« this  point.  ^         ^.  Campbell 

<  It  seems  to  be  unnecessary  to  advert  to  any  of  the  other  points  and  Purves. 
<ofaigument  in  the  revised  cases.     On  the  whole,  the  Lord  Or- 
( dinary  thinks  the  cause  difficult  and  important.' 

When  these  cases  came  to  be  advised  by  the  Court,  the  Judges 
liad  no  difficulty  as  to  the  effect  of  the  irritant  clause  applying  to 
tales;  but,  after  a  full  hearing,  they  ordered  additional  cases,  princi- 
pally on  the  question  of  prescription  *• 

Pleaded  for  the  pursuer — 

As  Mr  Mitchelson  reconveyed  the  subjects  feued  to  him,  and  Pursuer's 
the  entail  aftemvards  e^cecuted  by  Patrick,  Lord  Elibank,  compre*  ^^ 
hended  the  whole  barony,  including  the  lands  of  Stantalane,  and  a 
feudal  title  by  crown  charter  having  been  completed,  and  possession 
followed  upon  that  title  for  more  than  forty  years,  the  pursuer  has 
DOW  an  unchallengeable  right  to  these  lands,  both  property  and  su- 
periority. 

If  the  right  under  Mitchelson's  reconveyance  exists  separate  from 

the  entail,  then  it  still  remains  in  the  hsereditas  jacens  of  Patrick, 

Lord  Elibank.     George,  Lord  £libank,  made  up  titles  by  a  general 

flerrice,  and  the  other  heirs  by  special  service,  as  heirs  of  tailzie  and 

provision  under  the  entail  1776;  so  that  none  of  these  services 

ooold  connect  them  with  the  destination  in  Mitchelson's  deed.     A 

seryice  ascertains  the  character  in  which  the  party  claims,  and 

his  intention  to  enter  and  take  up  his  ancestor's  rights  in  that  cha** 

lacter.    It  is  now  settled  law,  that  although  the  possession  of  the 

character  in  which  a  party  may  be  entitled  to  take,  in  terms  of  the 

destination  of  a  particular  deed,  should  necessarily  and  unavoidably 

result  from  his  possession  of  the  character  in  which  he  has  served, 

the  serrice  will  not  be  effectnal  to  carry  the  right  under  that  deed 

-SandfoTd  on  Her.  Sue,  i.  341 — Edgar  v.  Maxwell,  6  July  1736, 

If.  3080— Cairns  t;.  Creditors  of  Gairioch,  12  Nov,  1742,  M. 

14,438— Forbes  v.  Maitland,  12  Aug.  1753,  M.  14,431  —  Hay 

t.  Hay,  30  June  1758,  M.  14,369— Sir  A.  Cathcart  v.  Eari  of 

CassilHs,  16  Nov.  1802,  and  24  Nov,  1807,  M.  14,447— Ogilvy 

«.  Ogilvy,  16  Dec.  1817— Spalding  v.  Lawrie,  20  Feb.  1784, 

M.  14,461. 


*  There  was  aooUier  point  to  which  the  order  for  additional  cases  was  directed,  yix. 
1^  application  of  the  act  1695^  c.  24,  to  the  circumstances  of  the  case ;  but  that  point 
^v  ▼cry  ibortly  alluded  to  by  the  parties  in  their  papers,  and  was  not  noticed  by  the 
J>4gci  m  their  opinions. 
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SI  Nov.  1833.  The  entail  ex  facie  contains  the  whole  barony,  property,  and  supe. 
riority ;  in  other  words,  it  contains  the  dominium  utile  of  Stantalane, 
as  well  as  the  superiority.  There  is  no  ground  for  alleging  that  it 
was  not  so  included  by  the  entailer.  These  lands  are  expressly 
described  and  named  in  the  entail ;  and,  therefore,  there  can  be  no 
doubt  of  the  intention  of  Lord  Patrick  to  entail  these  as  well  as  the 
other  lands ;  and  there  can  be  as  little  doubt  that  he  had  the  power 
to  do  so.  It  is  a  separate  question  whether  he  has  done  so  effectual* 
ly,  by  making  the  entail  in  the  form  of  a  procuratory  of  resignatioa. 
If  the  entail  had  been  in  the  form  of  a  disposition  with  a  procun- 
tory,  there  can  be  no  doubt  the  property,  as  well  as  the  superiority, 
would  have  been  held  as  included. 

There  was  therefore  a  sufficient  title  to  found  prescriptioti,  if  pre- 
scription is  applicable  to  the  circumstances.  All  the  titles  that  were 
made  up  afterwards,  and  upon  which  the  heirs  possessed  in  succes* 
sion,  were  under  the  entail ;  and  the  heirs  vrjere  bound  by  the  terms 
of  the  deed  to  do  so,  and  jto  use  all  collateral  rights  only  for  strength- 
ening and  supporting  the  tailzie,  *  and  for  no  other  purpose  what- 
^  ever.'  The  heirs  would  have  incurred  an  irritancy  if  they  bd 
done  otherwise ;  and,  therefore,  both  by  the  terms  of  the  entail, 
and  the  titles  made  up  by  the  heirs,  there  can  be  no  doubt  that  they 
ascribed  their  possession  to  the  title  under  the  entail  alone. 

Where  there  are  two  titles,  one  fettered  and  the  other  unlimited, 
and  the  same  person  heir  in  both,  but  makes  up  his  titles  to  neither, 
the  law  .ascribes  his  possession  to  the  title  under  which  he  was  boimd 
to  possess — Welsh  Maxwell  v.  Maxwell,  21  Jan.  1808.  If  this 
would  be  the  rule  where  no  title  had  been  completed,  much  more 
80  must  it  be  the  case  where  infeftment  has  actually  been  taken  on 
the  fettered  tide,  and  upon  that  title  alone,  as  is  the  case  here. 

Prescription  does  apply  to  the  circumstances  of  this  case.  The 
effect  of  prescription  is  to  cure  any  defect  there  may  have  been  in 
the  title  previously :  and  the  validity  of  a  title,  as  a  feudal  title  to  the 
whole  lands  contained  In  it,  cannot,  after  possession  thereon  for  )brty 
years,  be  challenged,  or  questioned  by  reference  to  deeds  or  writ^ 
ings  of  an  earlier  date— -Muir  v.  Heritors  of  Dunlop,  2  July  1747, 
M.  10,820— Millers  w.  Dickson,  7  Feb.  1766,  M.  10,942,  Haiks, 
i.  1 — Duke  of  Buccleugh  v.  Sir  William  Cunnifigham,  30  Nov. 
1826— Grieve  r.  Walker,  27  Feb.  1827.  In  this  last  case  the 
title,  which  at  first  would  have  been  only  3,  title  to  the  superiority, 
had,  by  possession  thereon  for  forty  years,  become  a  valid  title  to 
both  superiority  and  property;  prescription  had  cured  the  original 
defect  in  the  title.  The  same  point  was  decided  in  the  case  of  Bruce 
V.  Bruce,  6  Dec.  1770,  M,  10,805,  by  which  it  was  determined,  not 
only  that  the  fetters  of  an  entail  might  be  worked  off  by  prescriptiyB 
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possession  on  an  anlimited  tide,  bat  ako  that  a  title  to  the  superiority  2i  Noy.  1833. 
became,  by  forty  years'  possession,  a  valid  title  both  to  property  and     ^^v«^ 

The  defenders  say  that  this  rule  does  not  apply  in  a  question  and  Purves. 

with  heirs,  however  it  may  apply  in  a  question  with  third  parties ;  p T 

bat  there  is  no  authority  for  such  a  distinction.  All  that  is  esta-  pieas. 
Uished  by  the  authorities  referred  to  by  the  defenders,  (Macdougal, 
10  July  1739— Gray  v.  Smith  and  Bogle,  20  June  1752— Dur- 
kam,24  Nov.  1802,)  is,  tlmt  where  there  are  two  titles  equally  un- 
limited, and  no  obligation  to  possess  on  one  in  preference  to  an- 
other, the  heir  in  both  cannot  plead  the  one  against  the  other.  In 
these  eases  there  was  no  question  as  to  the  validity  of  any  of  the 
titles ;  both  were  equally  unlimited ;  and  the  title  made  up  being 
good  from  the  first,  could  not  cut  off  the  destination  in  the  other, 
which  was  not  adverse  to  it,  and  where  there  was  no  obligation  to 
possess  on  one  title  to  the  exclusion  of  the  other.  There  was  there- 
fore nothing  to  prescribe,  no  defect  to  be  cured,  and  nothing  to  be 
gained,  which  could  render  the  completing  of  the  one  title  a  point 
from  which  prescription  could  run  against  the  other.  In  the  case 
of  Dundonald,  26  Jan.  1726,  and  Bald  v.  Buchanan,  8  March  1786, 
prescription  kad  not  run,  and  it  was  upon  that  ground  that  the  lat- 
ter case  was  decided. 

•  In  the  present  case  there  were  not  two  titles  to  which  it  was  op- 
tional to  the  heirs  to  resort  There  was  only  one,  viz.  the  entail ; 
for  if  the  property  of  Stantalane  was  entailed,  however  informally, 
the  heirs  of  entail  taking  the  other  lands  were  bound  also  to  hold 
the  dominium  utile  of  Stantalane  under  the  entail  alone,  and  to  do 
erery  thing  necessary  effectuiUly  to  bring  it  under  the  operation  of 
the  fetters. 

Pleaded  for  the  defenders —  * 

The  question  of  prescription  must  be  argued  as  if  the  late  Lord  Defenders* 
Elibank  was  alive ;  and  whether  prescription  could  be  pleaded  as  ^^ 
in  a  question  between  heirs  of  entail,  to  the  effect  of  establishing 
that  the  personal  right  to  the  unlimited  disposition  to  the  domi* 
mom  utile  had  been  extinguished  by  the  possession  upon  the  tailzied 
title  to  the  superiority,  which,  by  the  form  of  the  title,'  was  an  in- 
feftment  in  the  lands. 

Prescription  is  not  pleadable  on  the  possession  of  the  heir,  under 
both  titles,  (which  is  die  case  here,)  except  in  the  case  of  an  unli- 
mited investiture,  and  a  latent  personal  deed  of  entail,  founded  on 
to  fetter  and  restrain  the  unlimited  right  vested  in  the  heir  in  pos- 
sesion by  the  absolute  and  unconditional  investitures.  If  the  par- 
ties were  equidly  heirs  under  both  titles,  they  were  equally  inte« 

VOL.  IX.  £ 
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21  Not.  183a  rested  in  both ;  and,  therefore,  there  can  be  no  room  for  presortp'- 
tion,  which  implies,  that  the  title  to  be  prescribed  against  was  ad- 
verse to  the  interest  of  the  party  on  whose  possession  prescription 
is  pleaded. 

The  Court  have  uniformly  recognised  the  distinction,  where  die 
question  was  applicable  to  the  case  of  heirs,  or  with  third  parties. 
In  no  case  has  the  positive  prescription  been  applied,  where  the 
parties  who  possessed  were  heirs  under  two  titles,  with  the  excep- 
tion already  mentioned. 

It  was  upon  this  ground  it  was  found,  (as  ascertained  by  the  va- 
rious reports  of  the  case,)  that  prescription  did  not  apply,  where  the 
possession  was  by  the  heirs  under  both  titles,  in  the  case  at  Dun- 
donald— Marquis  of  Clydesdale  v.  E^rl  Dundonald,  26  Jan.  1726 
— Karnes*  Bern.  Dec*  No.  20,  M.  1262 — Robertson* s  Appeal  CaseSf 
564. 

The  case  of  Mackerston,  20  July  1739,  M.  10,946,  Clk.  Hme^ 
Kilky  Ehk.  i.  20,  v.  Prescription^  was  the  first  case  in  which  it  iroi 
found,  that  when  an  investiture  had  been  completed  on  a  fee-sim- 
ple right,  and  forty  years'  possession  had  followed,  the  principles 
of  positive  prescription  were  available,  to  exclude  an  attempt  to 
restrain  and  fetter  the  right  so  constituted  by  a  latent  personal 
entail.  Both  from  the  course  of  the  argument,  and  the  terms  of  the 
interlocutor  in  that  case,  it  clearly  establishes  that  the  rules  of  the 
positive  prescription  only  apply  in  questions  with  third  parties,  or 
in  the  special  case  of  a  fee-simple  investiture  and  a  pers<mal  deed 
of  entail.  It  was  decided  upon  the  ground,  that  both  the  title  and 
the  interest  of  the  heir  in  possession  were  adverse  to  the  party  found* 
ing  upon  the  personal  deed  of  entail. 

The  same  judgment,  as  in  the  case  of  Mackerston,  was  repeated 
in  the  case  of  Douglas  of  Harkness,  2  Feb.  1753,  Seh  Dec.  M. 
10,955,  and  4350. 

llie  doctrine,  that  prescription  was  not  applicable  when  the  pos- 
session had  been  by  heirs  udder  both  titles,  was  farther  established  in 
the  case  of  Gray  v.  Smith  and  Bogle,  30  Jane  1752,  M.  10,d03» 
Kilk.,  Elch.  V,  Prov»  to  Heirs  and  Children^  l^-^ Brown* s  Svqrp.  v. 
790.  There  is  nothing  in  Erskine  contrary  to  the  doctrine  con- 
tended for  by  the  defenders.  He  adverts  to  the  case  of  Macker- 
ston as  the  class  of  cases  in  which  alone  prescription  could  apply— 
Ersk.  iii.  7,  6. 

The  principle  decided  in  the  case  of  Mackerston  was  recognised 
in  the  case  of  Bruce  v.  Carstairs,  6  Dec.  1770,  M.  10,805,  in  whieh 
prescription  was  sustained  to  establish  an  absolute  fee-simple  right 
on  an  unlimited  investiture  with  the  requisite  possession,  agamst  s 
latent  personal  deed  of  entail.     The  case  of  Durham  v.  Duriiam, 
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^  Kov.  ISOa,  M.  11,220,  a^ds  another  proof  that  it  is  wAy  in  21  Kot.  183SL 
Ae  particnlsr  state  of  fects  and  interests  raised  by  the  case  of  Mac-    ^^*V^*^ 
kentoD  that  the  positive  prescription  applies.     There  both  titles  ^^^pb  *ii^ 
were  unlimited,  as  in  the  case  of  Smith  v*  Bogle.  aud  Purees. 

The  ease  of  Welsh  Maxwell,  fonnded  on  by  the  pursuers,  has  Defenders* 
M  application  to  the  present.  The  titles  of  possession  iii^re  both  Pleas. 
peisonal ;  there  was  no  investiture.  The  character  of  heir  of  line 
asd  of  tailzie  co- existed  during  the  period  of  possession ;  but  pre* 
icripdon  WB8  exdnded,  because  it  could  not  be  pleaded  in  a  ques* 
tion  between  tiie  heirs  of  bodi  titles,  except  in  the  case  of  an  unli- 
aited  investiture  against  a  limited  personal  deed ;  and  in  the  case 
of  Zuille  V.  Morrison,  4  Mar.  1813,  the  Court  adopted  and  acted 
upon  the  distinctions  for  which  the  defenders  are  contending.  The 
case  of  Bald  r.  Buchanan,  8  March  1786,  Jf.  15,084,  also  confirms 
tbe  same  principles. 

While  these  decisions  have  been  uniform  in  regard  to  questions 
hetween  heirs,  respecting  the  effect  of  possession  upon  one  of  the 
tides,  during  the  period  when  the  parties  in  possession  were  the 
heirs  of  both  tides ;  there  have  been  another  set  of  decisions,  as 
to  the  effect  of  possession  upon  a  clear  title  against  third  parties,  so 
as  to  exclude  all  inquiry  as  to  any  separate  rights,  and  put  an  end 
to  all  inquiries  as  to  consolidation,  upon  the  plain  principle,  that, 
in  a  question  with  third  parties,  the  title,  with  a  prescriptive  pos- 
session,  was  by  itself  a  complete  defence  against  eviction.  Such 
were  the  case — Green  v.  Walker,  27  Feb.  1827 — Middleton  v. 
Duamore,  22  Dec.  1 774,  and  others.  But  these  cases  have  plainly 
no  application  to  the  present 

Lord  Batgray, — From  the  way  and  manner  in  which  this  case  Opinion  of 
bas  been  treated  on  the  part  of  the  defender,  and  from  the  multi-  ^^'^' 
fiuious  authorities  referred  to,  this  has  become  a  case  of  great  per- 
plexity and  difficulty.     1  have,  therefore,  been  under  the  necessity 
of  resorting  to  a  due  and  careful  consideration  of  the  original  titles 
and  documents  produced. 

It  humbly  appears  to  me,  that  the  first  great  question  to  be  con- 
sidered is  this.  Has  the  pursuer  produced  such  a  title,  as,  by  the 
known  principles  of  the  law  of  Scotland,  entitles  him  to  bruick  and 
enjoy  the  lands  in  question  ?  It  does  occur  to  me,  that  he  has  pro- 
duoed  that  title,  particularly  when  it  is  admitted,  upon  all  lumd^ 
that  that  title  has  been  fortified  by  forty  years'  possession.  It  is 
in  Tain  to  contend  that  such  tide  was  imperfect,  and  that,  how- 
ever good  it  might  have  been,  or  may  be,  as  to  the  dominium 
directum,  yet  that  it  could  not  extend  to  the  dominium  utile.  The 
answer  to  this  is  plain  and  satisfactory.     Perhaps  it  nmy  be  an 
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21  Nov.  1833.  anomaly  in  the  law  and  practice  of  Scotland,  that  the  dispositire 
clause  of  a  conveyanee  of  the  saperiority  is  precisely  the  same  yriA 
that  of  the  conveyance  to  the  dominium  utile.  It  is  a  crniveyance 
of  the  lands  theqiselves  out  and  out ;  and  the  legal  effect,  either  of 
the  one  or  the  other,  is  to  be  ascertained  by  the  corporal  possession; 
and  by  resorting  to  that  ostensible  test,  there  is  neither  doubt  nor 
practical  difficulty.  The  title  here  produced  by  the  pursuer  is  a 
direct  and  specific  conveyance  to  the  lands  themselves,  and  the 
pursuer  is  specially  infeft  in  these  lands.  From  this  it  obvioudy 
follows,  that,  as  the  pursuer  and  his  authors  have  possessed  for  forty 
years,  in  virtue  of  an  infeftment  flowing  from  the  title  alluded  to^ 
the  pursuer  is  entitled  now  to  maintain  his  right  of  property  against 
all  mortals,  whether  it  be  third  parties  or  heirs. 

It  is  quite  unnecessary  to  say  more  upon  the  subject  of  title, 
because  I  consider  that  point  to  be  completely  set  at  rest  by  the 
decision  of  the  Court  in  the  case  of  Middleton  v.  the  Eku*!  of  Dun- 
more,  2*2  Dec.  1774,  and  the  case  of  Ay  ton  v.  Magistrates  of  Kirk- 
caldy, 4  June  1833;  also  the  case  of  Grieve  v.  Walker,  mention- 
ed in  the  cases,  and  that  of  Waddel,  19  June  1828.  These  afford 
such  a  series  of  adjudged  cases,  that  it  is  quite  vain  to  contend  that 
the  pursuer  has  here  produced  no  preferable  title. 

The  statute  1617,  c.  12,  one  of  the  most  valuable  in  the  law  of 
Scotland  for  the  protection  of  land  rights,  requires  two  things ;  1st, 
that  there  shall  be  a  title ;  2d,  that  there  shall  be  real,  actual,  and 
ostensible  possession,  exclusively  in  virtue  of  that  title.  When 
these  concur,  the  law  has  broadly  and  well  said,  that  the  possessor 
shall  be  protected  against  all  mortals.  But  the  defender  in  this 
case  contends,  that  the  pursuer  is  not  entitled  to  the  benefit  of  the 
possession  he  has  enjoyed,  and  so  is  not  entitled  to  plead  prescrip- 
tion ;  because, 

1st,  That  there  were  two  titles  in  the  persons  of  the  heirs  of 
entail,  the  one  limited  and  the  other  unlimited,  and  that  the  posses- 
sion must  be  ascribed  to  both  titles. 

2d,  Because  this,  it  is  alleged  by  him,  is  a  question  inter  bse- 
redes ;  and  that,  where  such  questions  occur,  prescription  is  not 
pleadable. 

These  propositions  may  be  very  much  doubted;  and  it  is  appre- 
hended that  the  defender  is  here  under  a  mistake,  and  that  these 
pleas,  were  they  better  founded  than  they  really  are,  are  not  appli- 
cable to  the  circumstances  of  this  case. 

Here  it  may  be  observed,  that  it  is  necessary  to  attend  to  the 
situation  of  matters  as  they  stood  in  1776,  when  Patrick  Lord  Eli- 
bank  executed  his  procuratory  of  resignation,  containing  the  entail 
of  Ballencrieff. 
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Patrick  was  absolate  proprietor,  in  fee-simple^  of  all  the  lands  21  Nov.  IS33. 
in  question.     In  1760  he  created,  for  what  special  purpose  is  not      ^^'^V^ 
explained,  a  feu-right  in  favour  of  Mr  Samuel  Mitchelson,  his  J;°ctmpMr^' 
confidential  agent ;  and  upon  this  Mr  Mitchelson  was  infeft,  thus  and  Purves. 
producing  a  proper  base  fee  in  the  lands  so  conveyed.     In  a  very  J'TiionTf 
few  weeks  thereafter,  Mr  Mitchelson  reconveyed  these  lands  to  Couru 
his  author,  with  procuratory  and  precept ;  but  upon  this  reconvey- 
ance Lord  Patrick  did  not  think  fit  to  execute  any  procuratory  of 
resignation,  or  to  execute  the  precept  of  sasine,  either  of  which  he 
was  entitled  to  do,  in  strict  form.    Hence,  in  this  state  of  matters, 
when  Lord  Patrick  executed  his  entail  in  1776,  the  lands  in  Mr 
Mitchelson's  conveyance  stood  in  this  situation  :  1st,  the  base  fee, 
or  infeftment  in  the  lands,  stood  in  the  person  of  Mr  Samuel  Mit- 
chelson I  and,  2d,  the  personal  right,  or  title  to  defeat  Mr  Mit* 
chelson's  infeftment,  was  vested  in  the  person  of  Patrick  Lord  Eli- 
bank  ;  so  that,  at  making  the  entail,  the  real  right  of  the  lands  of 
Stantalane  was  vested  in  the  person  of  Samuel  Mitchelson,  and 
the  personal  right  in  Patrick  Lord  Elibank.     Now,  from  this  it  is 
argued,  that  here  there  were  two  titles  vested  in  the  heirs  of  en- 
tail upon  which  possession  could  be  assumed ;  and,  in  consequence 
of  the  existence  of  these  two  titles,  the  pursuer  must  be  excluded 
irom  the  benefit  of  prescription. 

I  demur  as  to  this  plea  of  the  defender.  First,  I  doubt  the  ex- 
istence of  two  titles  at  all ;  and,  second,  I  doubt  of  the  transmis- 
sion of  the  personal  right  in  the  way  and  manner  contended  for  by 
the  defender. 

First,  I  doubt  the  existence  of  two  titles  at  all,  because  the  title 
referred  to  in  law,  so  as  to  enable  a  competition  to  take  place,  is 
not  a  personal  right,  which,  no  doubt,  has  certain  effects;  but  the 
title,  in  the  eye  of  law,  to  enable  a  person  to  compete,  and  claim 
possession,  is  an  infeftment  or  sasine.  The  possession  must  ever 
be  ascribed  to  the  infeftment ;  and  it  is  an  erroneous  application 
of  the  word  to  call  a  personal  right  a  title,  in  questions  of  this  na- 
ture. Now,  it  so  happens  in  this  case,  that  no  infeftment  has,  to 
this  hour,  been  taken  on  Samuel  Mitchelson's  reconveyance ;  and 
that  base  fee  remains  in  hsereditate  jacente  of  his  heirs  at  this  mo- 
ment Therefore,  supposing  Lord  Patrick  and  his  heirs  had  con- 
tinued in  possession  for  a  thousand  years,  they  never  could  have 
prescribed,  under  such  personal  title,  a  right  to  these  lands.  From 
this  it  necessarily  follows,  that  two  titles  really  do  not  at  all  exist. 

Again,  supposing  that  the  personal  right  in  Lord  Patrick  was  a 
title,  then  the  defender's  argument  is  quite  erroneous,  when  he 
proceeds  to  maintun  that  that  title  was  vested  in  and  transmitted 
to  the  heirs  of  entail  by  the  general  service  of  George  Lord  Eli- 
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21  Not.  1833.  bank  in  1779,  or  was  afterwards  comprehended  in  the  several 
special  services  mentioned  in  the  papers.  On  this  point  the  de- 
fender is  totally  mistaken. 

Services  are  strictissimi  juris,  and  justly  so,  because  the  conse- 
quences of  such  services  are  most  serious  to  the  individual    In 
the  procedure  of  service,  the  most  material  and  essential  part  of  it 
is  the  claim  of  the  party.     It  is  this  which  establishes  its  measure 
and  extent     If  the  verdict  of  the  jury,  or  if  the  de<nree  of  the 
judge,  exhibited  by  the  retour,  goes  one  iota  beyond  the  daim, 
the  same  so  far  is  null  and  void,  totally  inefficient,  and  of  no  avail 
whatever.    The  service  is  a  solemn  aditio  hsereditatis.     It  is  an 
actus  legptimus,  precise  in  its  nature  and  in  its  form.     When  a 
person  claims  to  be  served  as  heir  of  provision,  in  virtue  of  a  cer- 
tain deed,  it  is  very  plain,  that,  by  no  process  of  law  or  reasonings 
can  it  make  him  an  heir  of  provision  in  any  other  deed.     There 
may  be  as  many  heirs  of  provision  or  tailzie  as  there  are  different 
deeds  or  subjects.     It  is  very  obvious  that  a  man  may  choose  to 
be  an  heir  of  provision  in  one  settlement,  who  may  not  choose  to 
become  a  representative  of  the  same  author  in  another  settlement 
This  is  so  plain  and  obvious  a  principle  of  the  law  of  Scotland, 
that  it  is  almost  unnecessary  to  quote  authority.     But  it  so  hap- 
pens that  there  is  one  so  precisely  in  point,  that  it  becomes  pro- 
per to  bring  it  under  notice,  although  not  adverted  to  by  the  par- 
ties.   The  question  occurred  in  a  noted  case,  relative  to  the  estate 
of  Bargattan,  Spalding  v.  Laurie,  (14,461,)  decided  by  the  Court, 
20  Feb.  1784.    It  was  there  found,  that  a  service  as  heir  of  tailzie 
and  provision  would  not  transmit  an  estate  regulated  by  simple 
destination.     The  circumstances  of  that  case  were  very  similar  to 
the  present ;  for  there  the  entailer,  having  executed  an  entail  of 
the  lands  of  Bargattan,  with  the  usual  clauses,  afterwards  pur- 
chased the  teinds  affecting  the  lands,  which,  by  the  law  of  Scot- 
land, is  a  pure  heritable  subject ;  and  when  he  made  the  purchase, 
he  took  the  disposition  of  these  teinds  *  to  himself  and  his  sucoes- 
<  sors  in  the  lands.'    No  infeftment  followed  upon  this  disposition; 
so,  at  the  entailer's  death,  he  had  nothing  but  a  pure  personal 
right  to  tiie  teinds.     The  intention  of  the  entailer  to  join  the 
teinds  with  the  lands  was  quite  manifest    The  entailer  died  with- 
out issue ;  and  his  next  heir,  his  sister  Margaret  Lawiie,  expede 
a  service  as  heir  of  tailzie  and  provision.     Thereafter  a  creditor 
of  the  entailer  appeared,  and  claimed  the  teinds  as  the  property  of 
his  debtor ;  and  so  it  came  to  be  considered  by  the  Court,  what 
was  the  effect  of  the  service  of  Margaret  Lawrie,  as  an  heir  of 
tailzie  and  provision,  in  virtue  of  a  certain  deed.     The  Court 
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fomid,  that  a  q>eoial  service  aa  heir  of  entail  would  aot  tranamit  21  Nov.  issa 
die  personal  right,  though  destined  to  the  same  series  of  heirs.  ^*^V^ 

The  strict  nature  of  services  and  their  true  effect  were  fully  ^^^^J^*^ 
dueidated  and  expkined  in  the  celebrated  case  of  the  Earl  of  and  Purves. 
Cassillia,  24  Nov,  1807,  Cathcait'a  Trustee  v.  Earl  Cassillis,  (F.  C.)  ^yTT^^^ 

Fron  this  it  SMy  be  stated,  that  the  defender  is  entirely  in  the  Court. 
wrong  when  he  assumes  that  the  service  of  George  Lord  £libank 
carried  the  personal  right  which  Lord  Patrick  had,  under  Samuel 
Mitchelson's  reconveyance,  of  the  lands  in  question*  It  is  not  so 
in  point  of  law ;  and,  of  course,  the  heirs  of  entail  never  had  a 
double  title  in  the  way  and  manner  pleaded  by  the  defender. 

But,  when  the  nature  of  the  deeds  is  attended  to^  it  i^pears  to 
me  that  the  peraaaal  right  has  been  carried  to  the  heirs  of  entail 
io  a  different  way,  and  which  has  not  been  adverted  to  by  either 
of  the  parties,  and  has  been  entirely  overlooked. 

I  lay  it  down  aa  a  general  propoaition  of  the  law  of  Scotland, 
that  all  procuratoriea  of  resignation,  or  in  favorem,  and  all  pre- 
cepts of  aaaine,  go  to  assignees,  unless  assignees  are  specially  eX"» 
diided.  This  is  evident  from  the  statute  1693,  c.  35,  where  it  is 
declared,  that  all  such  deeds,  <  either  already  granted  or  to  be 
^  granted,  shall,  in  all  time  coming,  continue  in  full  force,  and  shall 
'  be  sufficient  warrands,  not  only  for  making  of  resignations  and 
« taking  aaaines  in  favours  of  the  parties  to  whom  they  are  or  shall 

<  be  granted,  but  likewise  in  favours  of  their  heirs,  assignees,  and 

<  successors,  havii^  right  to  the  said  procuratories  and  precepts, 
^  either  by  a  general  service,  or  by  disposition  and  assignation,  or 

*  by  adjudication,  as  well  after  as  before  the  death  of  the  granters, 

*  or  parties  to  whom  they  are  granted,  or  both :  providing  always, 
^  that  the  instruments  of  resignation  and  aasinea  taken  after  the 

<  death  of  either  party  express  the  titles  of  those  in  whose  favours 

*  the  resignation  is  made,  and  to  whom  the  sasine  is  granted,  and 

*  that  the  same  be  deduced  therein,  otherwise  to  be  void  and  null.' 

Now,  under  this  act,  the  question  may  occur,  whether  such  per- 
rnnal  rights  are  transferred  by  disposition  or  assignation  ?  This 
will  depend  upon  the  deed  executed.  This  leads  me,  therefore, 
tObcall  the  attention  of  the  Court  to  the  terms  of  the  procuratory 
of  resignation  executed  by  Patrick  Lord  Elibank. 

A  procuratory  of  resignation  is  a  deed  of  a  peculiar  nature.  It 
ii  a  sort  of  disposition,  and  it  is  very  ordinarily  resorted  to,  parti- 
cularly in  making  ent^ls  and  in  creating  destinations,  following 
upon  contracts  of  marriage.  There  is  hardly  an  estate  in  Scot- 
laod,  of  any  consequence,  that  does  not  stand  upon  a  deed  of  that 
kind.  I'he  deed  is  peculiar  in  thb  way,  that  the  grantor  creates 
direct  and  legal  obUgations  against  himself  and  also  against  all 
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No  doubt,  every  disposition  may  create  obligations ;  but,  in  the 
case  of  a  procuratory  of  resignation,  these  obligations  are  direct, 
immediate,  and  personal,  and,  of  course,  lie  in  gremio  of  the  right 
Now,  it  is  proper  that  the  Court  should  have  in  view  tiie  special 
terms  of  the  procuratory  in  this  case,  and  the  deed  of  entail ;  for 
Lord  Patrick  binds  himself,  his  heirs  and  successors,  to  resign  cer-> 
tain  lands  specified  in  the  deed,  but  with  this  further  obligation,  that 
he  shall  resign  them,  *  together  with  all  right,  title  and  interest 

<  which  we  have,  or  can  pretend,  to  the  lands,  barony,  mills,  teinds 

*  and  others  before  specified,  or  to  any  part  or  portion  thereof.' 
Now,  this  clause  is  intended  for  the  very  purpose  of  transmitting 

to  the  heirs  in  the  deed  all  personal,  all  subordinate,  all  collateral, 
and  all  imperfect  feudal  rights,  which  may  be  vested  in  the  person 
of  the  granter.  He  thereby  obliges  himself  to  assign  and  convey 
all  such  rights.  But  the  granter  here  has  not  been  satisfied  with 
that  obligation  against  himself;  but  Patrick  Lord  Elibank  in  this 
deed  has  further  provided  and  declared,  *  that  our  said  heirs-male 

*  shall  use  any  other  rights  which  they  may  happen  to  have  or  ac- 

*  quire  thereto,  as  additional  or  collateral  securities  and  titles  for 

<  strengthening  and  supporting  this  deed  of  tailzie  only,  and  for  no 

*  other  purpose  whatsoever.' 
It  is  apprehended  from  this,  that  the  personal  right  vested  in 

Lord  Patrick  was  truly  and  legally  conveyed  by  him  to  his  heirs 
of  entail ;  and,  of  course,  when  they  took  up  the  entailed  lands, 
they  necessarily  became  bound  to  make  up  legal  and  valid  tities 
to  all  other  rights  in  their  persons,  or  in  thfit  of  the  granter,  and 
that  under  all  the  provisions,  conditions  and  obligations  which  he 
thought  fit  to  impose  upon  them. 

This  is  a  case  which  is  not  without  precedent,  and  has  been  al- 
ready solemnly  decided  by  the  Court ;  and,  in  fact,  it  appears  to 
me  to  put  an  end  to  this  cause.  The  case  to  which  I  allude  is 
that  of  Robert  Smith  against  Alexander  Oliphant  Murray,  deci- 
ded 9  Dec.  1814,  F.  C,  where  it  was  solemnly  found, '  that  where 

*  an  entail  conditions  that  the  heirs  of  entail  shall  not  possess  the 

*  lands  contained  in  it  under  any  other  title  than  the  entail,  an  heir, 
^  served  heir  of  provision  and  of  entail,  and  making  up  titles  to  part 
'  of  the  lands  contained  in  the  entail,  becomes  bound  to  possess,  by 

<  the  same  tide,  any  other  lands  contained  in  the  entail,  to  which 

*  he  acquires  a  personal  right  by  a  general  service.' 
From  all  this,  then,  it  is  quite  plain,  either  that  there  was  no 

second  tide  in  the  person  of  the  heirs,  as  alleged  by  the  defender, 
or  that  the  personal  right,  or  the  second  titie,  must  be  held  as 
conveyed  under  all  the  obligations  of  the  entail ;  and,  of  course. 
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die  entail  must  be  eflfectoal  against  the  defender,  even  upon  that  21  Nov.  1833. 

In  the  second  place,  it  has  been  maintained  by  the  defender,  ^  Campbell 
tkt  prescription  is  not  pleadable  where  the  question  is  inter  hse-  and  Punrea. 
redes.    But  to  this  proposition,  in  this  case,  several  objections  opinion  of 

occur.  Court. 

First,  there  does  not  appear  to  be  any  authority  for  any  such 
distinction.  The  act  1617,  c  12,  the  great  protector  of  our  land 
right§,  points  out  no  such  distinction.  It  makes  no  reference  to 
tides  being  limited  or  unlimited ;  neither  does  it  say  that  there  is 
to  be  a  distinction  in  questions  between  third  parties,  and  those 
where  it  occurs  between  heirs.  It  simply  and  broadly  declares, 
that  whosoever  have  brooked,  by  themselves,  their  tenants,  and 
others  having  their  rights,  their  lands,  baronies,  annualrents,  and 
other  heritages,  by  virtue  of  their  heritable  infeftments,  for  the 
sfsee  of  forty  years  continually  and  together,  following  and  en- 
suing the  date  of  their  said  infeftments,  and  that  peaceably,  with- 
out any  lawful  interruption  made  to  them  therein,  during  the  said 
space  of  forty  years,  that  such  persons,  their  heirs  and  successors, 
shall  never  be  troubled,  pursued,  nor  inquieted  in  the  heritable 
right  and  property  of  their  said  lands  and  heritages  foresaids,  by 
his  Majesty,  or  others  their  superiors  and  authors,  their  heirs  . 
and  successors,  nor  by  any  other  person  pretending  right  to  the 
same.' 

Secondly,  it  is  doubted  how  £ar  the  allegation  of  the  defender  is 
consistent  with  the  truth ;  for,  upon  examining  the  cases  referred 
to,  some  of  them  do  appear  to  have  been  questions  inter  hssredes. 
In  particular,  the  case  of  Bruce  v.  Bruce,  in  1770,  and  aflSrmed  . 
m  the  House  of  Lords,  was  a  question  betwixt  the  heir  of  line 
and  the  heir  of  entail ;  and  others  appear  to  be  in  the  same  situa« 
tion. 

Thirdly,  I  cannot  discover  any  question  here  between  heirs ; 
the  only  question  is  one  betwixt  a  creditor  of  Alexander  the  se- 
cond and  the  heir  of  entail.  And,  moreover,  that  creditor  has  not 
attached  the  subject  in  any  way  or  manner  known  by  the  law  of 
Scotland;  and  it  is  that  creditor,  having  no  feudal  tide,  who  is 
ioasting  to  turn  the  heir  of  entail  out  of  possession,  who  has  en- 
joyed the  lands  for  more  than  forty  years,  in  virtue  of  a  legal  in- 
feftment  This  appears  to  be  contrary  to  all  our  principles  of  law 
regarding  heritage. 

Before  concluding,  it  may  be  proper  to  notice  a  peculiarity 
whidi  certainly  distinguishes  this  from  ordinary  cases.  It  is  evi- 
dent that  the  conveyance  by  Patrick  Lord  Elibank  to  Mr  Samuel 
Mitchelson  in  1760,  was  a  trust  and  confidential  conveyance.    It 
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21  Nov.  163S.  ift  likely  that  it  waa  iatended  for  ibe  purpose  of  creating  fre^old 
qualifications.  At  the  same  time,  this  is  by  no  means  ezplamed 
by  the  parties ;  but  that  it  was  a  trast-cooveyance  is  perfectly  evi- 
dent from  the  terms  of  the  reconveyance.  The  oonyeyaaoe  to  Mr 
Mitchelson  is  executed  in  April  1760.  Infeftment  is  immediately 
taken.  In  a  few  weeks  thereafter,  the  yery  same  subjects  aie  te- 
oonveyed  to  Patrick,  Lord  Elibank.  In  that  recoayeyanoe,  no 
price  is  specified.  No  term  of  entry  is  mentioned.  Partieiilsr 
pains  are  taken  to  exclude  Mr  Mitchelson  from  drawing  one  hh 
thing  of  rent,  an^  of  course,  he  neyer  was  in  posseasioa  for  one 
kour.  Again,  there  is  no  abaolute  warrandice ;  on  the  contrary, 
there  is  a  speml  clause  of  warrandice  from  fiiet  and  deed  alleoarly. 
These  afford  indubitable  evidence  that  there  was  no  oneroos  tni»- 
action  between  the  parties,  but  a  mere  fictitious  conveyance  and 
reconveyance  between  Lord  Elibank  and  his  confidential  agent 
Under  these  circttmstances,r  it  is  not  surprising,  that  when  Patrick 
Lord  Elibank  executed  his  entail  in  1776,  he  should  have  thougkt 
that  he  had  full  and  complete  power  to  dispose  of  tke  lands  rf 
Stantaiane  in  question,  just  as  completely  as  he  had  of  other  lands, 
of  which  he  was  then  in  the  actual  possession. 

In  cases  of  this  kind,  tke  Court  have  been  accustomed  to  view 
die  right  of  the  truster  in  the  most  favourable  way.  The  question 
cannot  be  better  illustrated  than  by  the  case  of  Rose  i;.  Eraser, 
26  January  1790.  There  the  proprietor  of  an  estate  had  convey- 
ed property  to  hold  base,  so  as  to  create  freehold  qualificatioiu, 
and,  as  in  this  case,  a  reconveyance  was  executed,  but  not  followed 
by  sasine.  In  these  circumstances,  the  widow  of  the  granter 
claimed  a  terce ;  and,  of  course,  the  question  came  to  be,  what 
was  the  nature  of  the  right  which  was  held  by  Mr  Rose,  the  hus- 
band of  the  chumant.  Now  the  Court  held,  particularly  the  Lord 
President  Campbell,  '  that  the  reconveyance,  though  not  ooBh 

<  pleted  by  sasine,  was  sufficient  |o  transfer  the  substantial  right  in 

<  contradistinction  to  the  nominal  title  of  his  trustee.'  If  suck  be 
the  law,  then  Patrick  Lord  Elibank,  having  unquestionably  the 
substantial  right,  was  entitled  to  make  the  entail  of  1776  oi  tba 
lands  in  question. 

It  is  likely  that  Mr  Samuel  Mitchelson  viewed  it  in  this  ligkt^ 
because  he  was  one  of  the  most  esteemed  feudal  conveyancers  of 
his  time ;  and  it  is  not  likely  that  he  would  have  allowed  his  con- 
stituents  to  make  an  entail  upon  an  imperfect  right  It  is  very 
possible  also,  that  he  might  have  been  misled  by  the  opinion  <^ 
the  Court,  in  a  case  decided  not  long  before  the  transaction  in  ques* 
tion,  11  March  1756,  Dalxell  v.  Dalzell,  and  George  Henderson, 
wherein  they  found,  that  a  trust  could  be  declared  after  the  deatk 
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of  tU  truster,  ind  that,  witheat  the  form  of  a  sewicei  proper  titles  21  Vow.  issa 
could  be  made  up  by  the  authority  of  the  Court,  and  so  the  right     ^"^  v '^"' 
of  the  truster  completely  supported.     It  is  very  likely  that  such  a  ^[^'^p^u 
judgment  might  have  led  Mr  Mitchekon  to  suppose  that  every  and  Purves. 
thing  was  done  by  him  to  reinstate  Patrick  Lord  £libank  in  lis  opinion  of 
property,  when  he  granted  to  him  his  reeonveyanee«  Court. 

I  have  only  fiuther  to  ohserve,  that  the  defeoder  has^  with  great 
taknt  and  ability,  brought  forw:wd  a  great  number  of  cases  as  fa« 
f^ucable  to  his  pleas.     From  the  way  an4  manner  in  whioh  these 
are  brought  forward  and  treated,  the  argument  deduced  from  them. 
i8  extremely  imposing ;  but  upon  due  consideration,  it  is  appre- 
hended that  the  view  taken  of  those  cases  is  somewhat  erroneous. 
They  are  brought  to  bear  upon  the  point  of  prescription.     Now» 
upon  some  of  them,  it  is  perfectly  evident  that  the  matter  of  pre- 
scription, however  argued  by  counsel,  in  their  anxiety  for  thetr 
dients,  was  plainly  not  applicable  at  all,  or  the  &ct  was,  that  in 
place  of  questions  of  prescription,  the  decision  turned  upon  pure 
qaestions  of  succession.    In  the  case  of  the  Marquis  of  Tweeddale 
n.  the  Earl  of  Dundonald,  in  1726,  so  much  founded  upon,  and  so 
fully  illustrated,  it  is  humbly  thought  that  the  Court  most  proper-* 
If  *  repelled  the  allegeance  of  prescription  pled  for  the  Marquia 
*  of  Tweeddale,'  because  in  that  case  both  titles  were  equally  good 
titles  of  possession,  as  well  that  against  which  the  prescription  waa 
pleaded,  viz.  the  base  infeftment  of  1753  and  1756,  in  favour  of 
William  Lord  Cochrane,  as  the  crown  charter  and  infeftment  of 
1680  in  &vour  of  John  Earl  of  Dundonald,  upon  which  the  Mar- 
quis of  Tweeddale  founded  his  tiUe  |  and  so  the  actual  and  corpo- 
ral possession  afforded  an  equal  support  to  both  rights,  and  could 
not  be  founded  on  by  either  party  to  the  prejudice  9f  the  others^ 
Besides,  William  Earl  of  Dundonald,  the  common  ancestor,  had  a 
reserved  liferent,  under  which  he,  as  proprietor,  continued  in  pos- 
session down  to  his  death,  in  1685 ;  and  in  consequence  of  deduct- 
ing his  liferent,  the  forty  years  had  not  run  on  the  investiture  of 
1680,  when  the  rights  of  the  parties  came  under  discussion.   That 
drcumstance  alone  affords  a  complete  answer  to  the  argument  so 
My  enforced  upon  the  part  of  the  defender  in  this  case. 

Whatever  difference  of  opinion  may  be  formed  upon  the  colla- 
teral views  of  this  case,  there  still  remains  one,  in  which  all  must 
concur,  and  which  is  perfectiy  conclusive  in  this  case,  although  it 
bas  not  been  adverted  to  by  either  of  the  parties. 

Samuel  MitcheUon,  out  of  whose  person  or  his  heirs  the  base 
fee  of  the  lands  of  Stantahine  and  others  has  never  yet  been  taken, 
&d  upon  14  June  1788.  The  sale  of  these  lands  by  Alexander 
(ii)  Lord  Elibank  to  the  defender  was  not  made  till  1829,  and  the 
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21  Nov.  1833  action  of  redaction  was  not  brought  till  1 830.  Of  course,  more 
than  forty  years  have  elapsed  since  Mr  Samuel  Mitchelson's  death ; 
and  during  all  that  period,  these  lands  have  been  openly,  publicly, 
and  exclusively  possessed  by  the  proper  superior,  upon  a  title 
flowing  from  the  Crown,  the  proper  authority.  Under  these  dr- 
cumstances,  I  humbly  maintain,  that  the  base  feudal  right,  for- 
merly in  the  person  of  Mr  Samuel  Mitchelson,  is  now  sOpite,  ex- 
tinguished, and  annihilated,  and  can  be  revived  by  no  human  be- 
ing. It  no  longer  exists  in  rerum  natura.  I  am  therefore  of 
opinion  that  the  action  of  reduction  is  well  founded. 


Lord  Elibank 
V.  Campbell 
And  Purve3. 

Opinion  of 
Court. 


Lord  Craiffie, — This  case  never  appeared  to  me  to  be  attended 
with  much  difficulty,  although,  from  the  nature  and  variety  of  the 
proceedings,  it  is  necessary,  with  great  care,  to  attend  to  the  state 
of  the  title-deeds  and  documents  referred  to. 

In  April  1760,  Patrick  Lord  Elibank,  holding  the  estate  and 
barony  of  Ballencriefl^,  as  it  would  appear,  in  fee-simple,  and  by 
crown  charter  and  infeftment,  entered  into  a  transaction  as  to  a 
part  of  the  lands  called  Stantalane,  the  import  of  which,  by  lapse 
of  time  and  other  circumstances,  cannot  with  perfect  certainty  be 
determined.  The  writing  then  executed  by  him  was  in  the  form 
of  those  deeds  of  trust,  which  were  employed  in  creating  freehold 
qualifications  upon  rights  of  superiority. 

The  conveyance  was  to  the  late  Mr  Samuel  Mitchelson,  the 
ordinary  agent  of  Lord  Elibank,  and  bears  to  be  for  '  certain  one- 
^  rous  causes  and  good  considerations,'  and  to  be  holden  of  Lord  Eli- 
bank :  no  term  of  entry  is  mentioned.  There  is  a  power  retained  of 
dividing  the  right  of  superiority  into  different  parts ;  and  there  is 
no  assignation  to  the  rents.  Infeftment  followed  3  and  5  April 
1760. 

It  does  not  appear,  however,  that  any  freehold  qualifications  were 
granted  at  this  time,  and  it  b  possible,  that,  after  going  so  far, 
Lord  Elibank  had  altered  his  purpose*  Mr  Mitchelson  in  the 
following  month  (10  May  1760)  granted  a  reconveyance,  express- 
ed in  general  terms,  as  in  the  preceding  deed,  ^  for  certain  onerous 
<  causes  and  good  considerations.'  There  is  an  obligation  to  infeft, 
and  a  precept  of  sasine,  and  there  is  also  a  procuratory  of  resig- 
nation, and  an  assignation  of  the  rents  and  duties  for  crop  1759, 
and  all  future  crops,  plainly  intimating  that  no  rents  had  been  up- 
lifted by  Mr  Mitchelson,  and  that  they  had  been  received  as  usual 
by  Lord  Elibank,  or  his  factors.  The  warrandice  is  from  the 
grantor's  proper  facts  and  deeds  allenarly. 

It  does  not  appear  that  infeftment  took  place  upon  the  recon- 
veyance, and,  indeed,  it  could  not  be  thought  necessary,  the  recon- 
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veyance  itself,  when  compared  with  the  previous  deeds,  and  other  21  Not.  I8da 
drcnmstances,  clearly  importing  a  trust,  and  no  conveyance  of  sub-    ^"^V^ 
stantial  or  permanent  right  being  then  in  the  view  of  the  parties.   ^  campbcii 
The  reconveyance,  it  will  be  observed,  is  in  fieivour  of  *  Patrick  and  Purres, 

<  Lord  Elibank,  and  his  heirs  succeeding  to  him. in  the  lands  and  opinion  of 

<  barony  of  BaUencrieff ;  whom  failing,  to  his  other  heirs  and  dis-  Court. 

<  ponees  whatsoever/ 

On  22  May  1 776,  Patrick  Lord  Elibank  executed  a  deed  of 
entail,  by  which  he  conveyed,  in  the  form  of  a  procuratory  of  re- 
signation, the  barony  of  BaUencrieff  generally,  and  particularly 
ail  and  whole  that  half  of  the  mains  of  BaUencrieff  called  Stanta- 
lane,  with  the  com-miU  lands  and  others,  in  flavour  of  himself  and 
the  heirs-male  of  his  body ;  whom  failing,  to  certain  persons, 
being  heirs-male  of  his  family,  under  various  conditions  and  limi- 
tations, which  it  is  not  necessary  at  this  time  to  recite  at  length.* 
It  is  declared  that  the  heirs  of  tailzie  '  shall  take  and  possess 
the  lands  above  written,  upon  this  tailzie  only,  and  upon  no  other 
right  and  title  whatsoever ;  and  that  they  shall  use  any  other  rights 
which  they  may  happen  to  have,  or  acquire  thereto,  as  addidonail 
or  collateral  securities  and  titles  for  strengthening  and  supporting 
the  deed  of  tailzie  only,  and  for  no  other  purpose  whatsoever.' 
Upon  this  deed  a  crown  charter  and  infeftment  followed,  and  was 
doly  recorded. 

On  the  death  of  Lord  Patrick,  the  entailer,  in  1778,  his  bro- 
ther. Lord  George,  made  up  a  title  to  the  estate  under  the  entail, 
his  claim  being  <  as  nearest  lawful  heir  of  entail  and  provision  to 
^  the  said  Patrick  Lord  Elibank,  his  brother-german,  in  virtue  of 

*  and  conform  to  a  disposition  and  tailzie,  dated  22  May  1776,  and 

*  recorded  in  the  register  of  entails  in  July  1777,  whereby  he  be- 
<  came  bound  to  make  due  and  lawful  resignation  of  all  and  whole 
^  the  hmds  and  barony  of  BaUencrieff,  and  others  therein  men- 
^  tioned.*  It  must  have  been  thought,  at  this  time,  that  the  con- 
Tcyance  of  Stantalane  to  Mr  Mitchelson  had  been  wholly  done 
away.  Without  this  there  would  have  been  a  separate  service, 
in  virtue  of  the  reconveyance,  which,  if  the  conveyance  to  Mr 
Mitchelson  had  been  understood  to  create  any  right,  could  not  be 
affected  by  a  service  expressed  in  the  above-recited  terms. 

From  that  period  downwards,  the  possession  of  the  lands  of 
Stantahne  could  only  be  ascribed  to  the  retour  and  infeftment  of 
George  Lord  Elibank,  under  the  entail,  as  including  these  lands. 
As  superior,  he  bad  no  right  but  to  the  feu-duties  and  casualties 
of  superiority. 

Upon  the  death  of  George  Lord  Elibank,  who  left  no  sons,  his 
nephew,  Alexander  (1)  Lord  Elibank,  made  up  titles  precisely 
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*!Zri!!?*  iB  the  form  Mofited  l>y  his  uoele,  aoil  was  infeft,  (12  September 
1786) ;  and,  vpon  his  death,  his  se%  Alexander  (3),  £kber  of  iht 
punner,  made  «p  titles  hj  service  and  iitfefttnent  in  1621,  as  Ik 
father  had  done;  and,  upen  his  deadi  in  1880,  the  same  proce> 
dure  was  l^ld  by  the  pursuer  himself. 

It  is  to  be  observed,  that  from  the  «kte  of  the  bfeftment  of  Lard 
George,  who  succeeded  to  the  entailer  in  the  manner  ahready  <fe* 
tailed,  to  that  of  the  service  and  inleftment  of  Alexandtf  (2),  morn 
than  forty  years  had  elapsed,  dvrittg  which  time  the  kuiids  of 
Stantahme  had  been  possessed  without  chalieoge,  in  virtue  of  die 
entail  The  successive  heirs  oeuld  not  exercise  lihe  rights  of  pn^ 
prielorship  under  any  other  title.  They  couU  not  remove  a  te<- 
nant,  or  grant  a  lease,  or  levy  the  retits,  or  indeed  perfonn  aay 
deed  where  an  infeftment  in  the  property  was  required,  ff,  at  the 
tilae,  they  had  in  their  persons  no  more  than  a  right  of  superio* 
rity. 

On  the  other  hand,  it  will  occur,  that,  during  the  period  already 
mentioned,  two  different  prescriptions  were  current ;  1st,  and  hok^ 
ing  the  property  of  the  lands  of  Stantalaae  to  remain  in  Mr  Mit» 
-chelson  while  he  lived,  and  to  be  in  his  hssrefitas  jacens  after  hi§ 
death,  that  right  must  have  been  extinguished  by  prescriptioD, 
both  positive  and  negative ;  and,  2d,  as  to  any  right  which  the  heir 
of  entail  could  have,  by  means  of  an  action  against  Mr  Mitchel* 
son  and  his  heirs,  it  was  equally  excluded;  neither  Mr  Mitehel- 
son  nor  his  heirs  having  any  right  in  the  lands  which  could  be 
4ahen  from  them. 

Under  all  these  circumstances,  I  am  hutably  of  opinion — 
First,  That  the  original  charter  and  infeftment  on  the  entnl, 
«xpres8ly  oompehending  the  lands  of  Stantalane,  with  the  pas- 
session  which  followed,  were  sufficient  to  bring  under  their  ope* 
ration  the  whcde  rights  belonging  to  the  entailer  at  the  time,  how* 
ever  imperfect  the  right  might  be,  as  not  being  completed  by  m* 
feftment ;  and  although  it  had  not  contained  a  warrant  for  that 
purpose,  it  was  sufficient  to  exclude  the  heiiis  at  law,  and  still  raon 
the  heirs  of  entail,  who  had  no  otiier  right  If  previously  the  ea* 
tailer  had  nothing  more  than  a  lease,  or,  indeed,  no  right  at  all, 
or  although  he  had  previously  sold  the  dominium  utile,  and  still 
more,  if  the  lands  had  been  under  a  trust  in  favour  of  the  entailer, 
or  under  an  obligation  upon  the  possessor  to  reconvey,  still,  not- 
withstanding any  objection  to  the  form  of  the  right,  or  any  defect 
in  the  original  right,— in  all  these  cases,  by  virtue  of  prescriptioi^  , 
both  positive  and  negative,  a  complete  entail  would  be  formed  if, 
duly  registered,  in  terms  of  the  statute,  followed  as  in  this  case  with  | 
the  requisite  possession. 
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Second,  In  tkis  case  there  U  real  evidence,  that  by  the  convey*-  ti  Nov.  I83l 
tBCe  to  Mr  Mitcbehon  in  1760,  na  real  or  substantial  right  to  the      Vi^v^^ 
laods  was  given  to  him,  but  that  the  whole  right  remained  in  Pa-  ^clm  "^"^ 
tnA  Lord  Elibank  as  before.     It  is  proved  by  the  tenor  of  the  and  Purves. 
mntings,  and  the  conduct  of  the  parties,  that  Mr  Mitchelson  had  ^  "T. — "T 
only  a  nominal  title,  and  that  he  never  for  one  hour  to<ric  or  claim-  Court, 
ed  possession.     He  could  not,  without  being  guilty  of  fraud  and 
flteUionate,  convey  the  lands  to  a  third  party  after  his  conveyance 
U  Lord  Patrick ;  and  before  a  creditor  could  adjudge,  if  that  was 
at  all  practicable,  Lord  Elibank  would  have  taken  infeftment  86 
00  to  render  mtch  a  measure  ineffectual. 

And  holding  the  conveyance  to  Mr  Mitchelson  as  a  trust,  it  i^ 
Mw  ixed  law,  that,  notwithstanding  the  appearance  of  the  right, 
die  truster  alone  is  to  be  considered  as  the  proprietor  in  every 
qaesdon,  whether  with  the  trustee,  or  his  heirs  or  creditors.  So 
the  pomt  was  decided  in  the  case.  Rose  v.  Eraser,  26  Jan.  1790, 
irhere,  it  may  be  observed,  there  was,  as  in  tliis  case,  a  reconvey- 
ance, but  without  infeftment.  It  is  true  that  the  successful  part^ 
was  the  widow  of  the  truster,  who,  by  the  equitable  interposition 
of  the  Supreme  Court,  is  enabled  to  claim  an  allowance  equal  to 
lier  ferce,  where  the  husband  has  omitted  to  take  infeftment  on 
bis  property,  or  where  he  has  so  divested  himself,  as  to  preveni 
)m  widow^iHn  being  served  to  her  terce.  But  the  judgment  of 
the  Court  was  rested  upon  the  state  of  the  husband's  right,  as  in- 
dttding  the  absolute  property,  although  conveyed,  as  in  this  case^ 
to  a  trustee  without  any  apparent  qualification.  The  import  of 
the  decision  is  thus  given  in  the  Lord  President  Campbell's  copy 
of  the  Faculty  Reports :  <  The  nominal  fee  in  Lewis  Rose  (the 
*  trostee)  was  held  as  equivalent  to  an  actual  fee  in  Hugh  Rose, 
'  the  pursuer's  husband.' 

It  might  be  observed  too,  that  in  a  case  occurring  before  the 
eonveyance  to  Mr  Mitchelson,  (Henderson  v,  Dalziel,  11  March 
1756,)  the  effect  of  a  trust-right  of  lands,  and  the  form  Of  establish^' 
ing  the  right  in  the  persons  benefited,  was  solemnly  ascertained; 
and  it  was  held  that  this  might,  after  the  death  of  the  truster,  be 
established  in  a  declaratory  action,  and  without  the  form  of  a  ser- 
Tice;  and  although  there,  the  character  of  the  trustee  was  appa-^ 
rest  from  the  terms  of  the  deed,  this  was  considered  as  of  no  im- 
portance, where  the  party  danning  was  unquestionably  entitled  to 
ike  benefit  claimed  by  him.  And  the  principle  was  followed  in 
the  case  of  Burrell  9.  Burrell ;  and  many  others  to  be  found  in  the 
reported  Decisions,  voce  Trust 

The  case  of  Fairlie  r.  Sir  James  Fergusson  and  others,  11  July 
1827,  which  has  been  referred  to,  does  not  at  all  affect  the  prin* 
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21  Not.  1833.  dples  here  laid  down.  Lord  Hermand  held  a  trust-feu  from  kis 
brother,  Sir  Adam  Fergusson^  for  political  purposes.  Sir  Adam 
FergUsson  afterwards  executed  a  strict  entail  of  the  lands.  After 
his  brother's  death,  Lord  Hermand  executed  a  deed,  referridg  to 
the  trust,  and  introducing  an  entail  in  the  same  terms  with  the 
previous  one,  which  was  followed  with  infeftment,  but  not  record- 
ed in  the  register  of  entails.  A  creditor  of  Sir  James,  the  heir  in 
possession,  raised  an  action  for  having  it  found  that  the  lands  con- 
tained in  this  entail  were  liable  for  his  debts ;  but  the  single  point 
decided  was,  that  the  entail  by  Lord  Hermand,  taken  by  itself, 
not  having  been  recorded  in  the  proper  register,  was  not  effectual 
against  the  creditors  of  Sir  James  Fergusson.  Indeed,  he  had  no 
authority  by  the  deed  to  make  an  entail  at  all.  There  was  no 
appearance  for  the  heirs  of  entail,  the  question  with  them  being 
left  to  be  discussed  when  the  creditors  had  used  diligence  for  at- 
taching the  lands. 

Third,  Supposing  that,  from  the  want  of  infeftment  upon  die 
reconveyance  by  Mr  Mitchelson,  the  entail  could  not  be  effectual 
at  the  time,  still  that  objection  would,  in  this  case,  be  cured  by 
prescription,  both  positive  and  negative.  That  this  is  the  Act,  in 
regard  to  Mr  Mitchelson  and  his  heirs,  cannot  be  disputed ;  and 
if  so,  it  is  not  easy  to  see  how  third  parties,  who  can  only  take  by 
claiming  in  Mr  Mitchelson's  right,  should  be  in  a  better  situation. 
But  separately,  and  supposing  that  the  defender's  constituent 
might  have  had  a  claim  to  the  property,  independently  altogether 
of  the  transaction  with  Mr  Mitchelson,  the  rights  of  the  parties, 
in  the  existing  circumstances,  would  still  be  the  same. 

The  doctrine  of  consolidation  has  been  introduced  and  argued 
upon  at  great  length,  but,  as  it  humbly  appears,  to  little  or  no  pur- 
pose. There  could  be  here  no  question  of  consolidation,  because 
there  were  here,  in  truth  and  substance,  no  separate  rights ;  but 
if  it  be  held  that  there  was  no  trust,  and  no  consolidation,  the 
property  or  dominium  utile  could  not  be  carried  by  any  of  the  ser- 
vices obtained  by  the  different  heirs  of  entail,  but  would  remain 
in  hsereditate  jacenti  of  Mr  Mitchelson,  until  transmitted  by  a  ser- 
vice under  the  reconveyance  from  him,  which  could  not  be  obtain- 
ed by  the  defender  after  his  constituent's  death. 

And  the  argument,  with  regard  to  possession  upon  limited  and 
unlimited  titles,  is  equally  inadmissible.  Where  there  are  tvo 
distinct  and  separate  titles,  and  there  is  no  declaration  of  the  party 
whether  his  possession  is  to  be  ascribed  to  the  one  or  to  the  othery 
the  Court  have  listened  to  presumptions,  some  of  them,  as  appears 
to  some  eminent  Judges,  altogether  unfounded.  .  But  here  there 
can  be  no  room  for  doubt,  the  different  heirs  of  entail  having  on- 
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questionabljr  possessed  in  virtne  of  the  right  of  property,  and  not  21  Nov.  183^ 
merely  as  superiors  of  the  lands.     In  fact,  as  already  observed,      ^'^V^*^ 
tbey  could  exercise  no  act  but  as  proprietors,  not  having  occasion  ^ctrapbell^ 
to  give  an  entry,  nor  to  levy  the  feu-duties,  and  the  right  of  supe«  and  Purves. 
liority  being  unqoestionably  vested  in  their  person ;  but  they  ex»  opinion  of 
ereised,  without  hesitation  or  challenge,  every  right  competent  to  Couru 
a  proprietor  acting  under  a  deed  of  entail  containing  limitations 
and  fetters. 

To  conclude,  if  the  entail  did  not  include  the  property  of  Stant* 
siane,  and  if  the  reconveyance  by  Mr  Mitchelson  has  been  put 
as  end  to,  by  the  negative  as  well  as  by  the  positive  prescription, 
tiie  lands  in  question  might  still  be  claimed  by  the  descendants  of 
George  Lord  Elibank,  as  heirs-at-law  of  the  entailer  as  well  as  of 
their  lather.  If,  again,  as  alleged  by  the  defender,  the  services  of 
tli6  different  persons  called  by  the  entail  could  not  carry  right  to 
these  lands,  but  to  the  superiority  only,  the  infeftment  taken  by 
thein  could  not  warrant  the  possession  which  followed,  and  every 
pktL  of  prescription  urged  by  them  would,  from  defect  in  title,  be 
rf  no  avail. 

Lifrd  Gillies. — I  agree  very  much  in  the  views  which  have  been 
expressed,  and  I  do  not  consider  this  a  case  to  be  attended  with 
serious  difficnilty.  The  only  puzzle  arises  from  the  ingenuity  and 
learning  with  which  the  defence  has  been  pleaded,  and  attempted 
ta  be  supported  by  some  doctrines  in  the  law  of  prescription  of  a 
rery  extraordinary  nature ;  doctrines  which  are  not  merely  new^ 
hat  startling  and  inconsistent  with  the  known  operation  of  the 
ttatate  1617,  c.  12.  Such,  for  example,  is  the  plea  that  prescript 
tioD  has  no  place  in  questions  inter  hseredes,  except  in  the  solitary 
and  limited  instance  stated  by  the  defenders.  In  order  to  test  this 
principle,  look  to  some  of  its  consequences.  The  defenders  admit 
that  presaription  had  run  upon  the  entail,  in  any  question  with 
a  third  party,  and  that  a  creditor,  attempting  to  adjudge  the  domi-* 
■iaoB  utile  of  Stantalane,  would  be  effectually  twrred  by  the  entaiU 
Upon  what  ground  could  the  creditor  be  so  barred  ?  Upon  no  other 
(froond  than  this,  that  consolidation  of  the  property  and  superiority 
had  taken  place,  and  that  thus  the  dominium  utile  was  effectually 
covered  by  the  entail;  There  is  no  other  ground  on  which  the 
oeditor  could  be  defeated.  Is  it  possible  then  to  maintain  that^ 
St  the  same  moment,  the  same  estates  can  be  consolidated  and  non<« 
Mosolidated?  They  must  be  consolidated,  or  the  creditor  is  not 
Wred  from  attaching  the  dominium  utile;  and  if  they  be  consoliw 
iated,  the  heir  of  entail  is.  as  effeotually  fettered  quoad  the  whole, 
i»if  epnsoUdatlon  had  taken  place  in  the  person  of  the  entailer^. 
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^l  Not.  1833.  before  executing  the  entail.  But  if  he  be  effectually  fettered  ai 
to  the  whole,  how  can  he  recur  to  any  fee-simple  right  of  a  part? 
Or  suppose  that  there  had  been  no  entail  in  the  present  case,  and 
that,  as  soon  as  forty  years  had  run  on  the  charter  and  sasine,  die 
heir  in  possession  had  sold  the  barony,  and  granted  a  proeuratory 
of  resignation,  under  which  the  purchaser  expede  a  charter  and 
was  infeft :  If  the  purchaser's  right  to  the  dominium  utile  of 
Stantalane  were  instantly  thereafter  challenged  by  any  third  party, 
it  is  not  disputed  that  he  might  defend  on  his  charter,  and  that  of 
his  author,  as  containing  both  the  property  and  superiority  of 
Stantalane.  But  on  what  principle  is  it  that  he  could  do  so,  ex« 
cept  that  consolidation  of  the  dominium  utile  with  the  dominiam 
directum  had  taken  place  in  the  person  of  the  heir,  his  author? 
It  must  be  admitted,  if  the  purchaser's  title  be  good,  that  consoli- 
dation  had  taken  place,  although  there  was  no  resignation  ad  re* 
manentiam,  for  otherwise  the  purchaser's  title  would  be  defecti?e« 
But  if  it  has  taken  place,  in  virtue  of  the  heir's  possession,  so  that 
a  purchaser  from  the  heir  can  found  upon  it,  how  can  it  be  denied 
that  it  had  taken  place,  supposing  the  heir's  possession  to  ha?e 
continued,  without  any  sale  ?  If  the  heir's  possession  operated  con- 
solidation at  all,  it  could  not  do  so  the  less  because  the  heir  himself 
(and  not  any  disponee)  was  to  found  upon  it  Yet  the  doctrine  of 
prescription  having  no  place  inter  haeredes  would  lead  to  this  in* 
consistency,  that  the  very  same  possession  which  would  be  effec- 
tual in  favour  of  an  heir's  disponee,  would  not  be  effectual  in  &voar 
of  the  heir  himself. 

The  incongruous  and  dangerous  consequences  which  would  re* 
suit  from  the  doctrine  are  apparent,  and  the  defenders'  reasoning 
is  founded  on  an  erroneous  apprehension  of  some  of  the  leading 
cases,  in  which  questions  have  arisen  as  to  the  effect  of  possession 
by  a  series  of  heirs  having  a  double  set  of  titles  in  them,  in  which 
case  the  defenders  maintain  that,  with  one  very  limited  exception, 
the  heirs  cannot  plead  prescription  on  either  title,  or,  as  it  is  said, 
on  the  one  title  against  the  other.  I  have  repeatedly  had  occasion 
to  express  regret  at  the  tenor  of  some  of  these  decisions ;  in  pro* 
nouncing  which  it  humbly  appears  to  me  that  the  Judges,  how- 
ever distinguished,  would  hptve  acted  more  safely  had  they  follow- 
ed the  doctrine  of  such  lawyers  as  Stair,  or  Craig,  in  place  of 
adopting  new  views  of  their  own.  But  the  doctrine  of  these  cases 
should  not  be  extended;  and,  although  they  seem  to  lend  some 
countenance  to  the  pleas  of  the  defenders,  as  well  as  to  part  of  the 
views  expressed  in  the  Lord  Ordinary's  note,  I  think  they  only 
do  so  in  appearance,  and  not  in  reality.  Por  the  doctrine  does 
not  truly  go  farther  than  this,  that  where  a  party,  having  full  power 
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over  his  estate,  dispones  it,  or  binds  himself  in  a  marriage-contract  81  Nor.  18S3» 
to  provide  it,  in  &your  of  a  certain  series  of  heirs,  leaving  each      ^^^V^^ 
dieir  full  power  to  alter  at  pleasure,  and  where  these  heirs,  being  J^^^^'^J*' 
also  heirs  under  the  old  investiture^  make  up  titles  under  the  old  and  Purves. 
investiture,  for  forty  years  together,  they  are  still  held  not  to  have  ^  ,^^^^  ^ 
effectually  repudiated  and  extinguished  the  express  destination.  Court. 
Their  power  to  alter  was  unquestioned;  but  the  Court  held  that 
the  steps  which  they  took  did  not  prove  their  intention  to  alter, 
mi  were  not  an  effectual  exercise  of  their  power  to  alter. 

Thus,  for  example,  in  the  case  of  Smith  and  Bogle,  no  farther 
doctrine  is  deducibie  than  this,  that  where  a  disposition  of  an  estate 
is  executed,  by  a  party,  having  full  power,  destining  it  in  full  pro- 
perty to  a  certain  series  of  heirs ;  and  where  the  heirs  under  this 
destination  are  also  heirs  of  line,  and  serve  in  that  character,  they 
do  not  thereby  alter  the  destination  under  the  deed.  Each  service 
placed  the  heir  in  the  room  of  his  predecessor,  and  thus,  in  the 
room  of  the  party  who  granted  the  deed  of  destination ;  and  if  the 
heirs  die  without  taking  any  step  for  altering  that  destination,  the 
deed  will  regulate  their  succession,  so  soon  as  the  heir  of  line  comes 
to  be  not  also  the  heir  of  destinalaon,  precisely  as  it  would  have 
regulated  the  succession  of  the  grantor,  in  case  his  heir  of  line  had 
not  also  been  his  heir  of  destination.  The  case  of  Durham  is  of 
a  similar  nature,  and  the  argument  which  was  successful  in  that 
case  was,  in  so  many  words,  that  '  a  service  as  heir  is  not  a  regu- 
'  lar  mode  of  altering  the  settlements  of  an  estate.'  The  case  of 
Zuille,  4  March  1813,  is  of  tlie  same  import.  That  is  the  whole 
length  of  these  decisions ;  and  they  are  not  in  point  to  the  pre* 
sent  case,  for  in  them  there  was  no  question  as  to  the  power  of 
the  heirs  possessing  to  have  altered  the  destination,  had  they 
chosen  to  do  so,  either  before  or  after  their  possession  had  endured 
for  the  full  period  of  prescription.  It  was  merely  found  that  ser- 
vice as  heir  of  line  to  the  grantor  of  a  disposition  (or  to  his  heirs) 
is  not  a  competent  mode  of  altering  the  destination  contained  in 
that  disposition.  Properly  speaking,  it  was  a  qusestio  voluntatis, 
which  arose  as  to  the  succession  of  the  party  who  last  held  in  him* 
self  the  double  character  of  heir  under  the  destination,  and  heir 
whatsoever.  And  the  question  was,  whether  the  power  of  altering 
the  destination,  which  was  undoubtedly  possessed  by  the  heirs,  had 
been  competently  exercised  by  them.  It  was  found  that  there  had 
been  no  competent  exercise  of  the  power. 

In  these  decisions  no  question  of  prescription  was  properly  in^ 
folved;  and  in  the  case  of  Bald,  which  has  been  much  insisted  on^ 
no  course  of  prescription  had  run.  I  am  reported  to  have  express^ 
ed.  this  qpinion  in  deciding  a  former  case,  some  years  ago.     At 
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CI  Not.  1833.  tfais  distance  of  time,  I  have  no  recollectaon  of  wliat  then  paned 
on  the  Bench,  but  I  am  satisfied  that  such  an  opinion  is  well  foand- 
ed.     I  shall  now  advert  to  the  details  of  the  case  of  Bald  a  little 
more  minutely,  in  conseqaenee  of  the  defenders  having  pressed 
strongly  on  the  Court  that  prescription  had  run.     Archibald  Bu- 
chanan, a  vassal  infeft  in  the  lands  of  Cameron,  purchased  the  sih 
periority  of  these  lands,  and  took  a  crown  charter  conveying  tbem 
to  him  in  liferent,  and  to  his  son,  William,  in  fee,  but  reservfai| 
power  to  himself  to  alter  and  dispone  at  pleasure.    Infeftment  fol- 
lowed in  1705.     In  1780,  in  William's  contract  of  marriage,  hb 
father,  Archibald,  disponed  to  him  absolutely  the  dominium  utile 
of  the  same  lands,  and  William  was  infeft  under  this  disposition) 
so  that  he  possessed  two  rights  affecting  the  lands.     He  was  fiar 
of  the  superiority,  or  dominium  directum,  in  virtue  of  the  crows 
charter  under  which  his  father  was  lifierenter,  with  a  power  td 
alter  at  pleasure ;  he  was  also  fiar  of  the  dominium  utile,  in  virtoe 
of  an  absolute  and  onerous  conveyance  in  the  marriage-contraei 
He  predeceased  his  &ther,  and  his  heir  made  up  tides  to  him  hjr 
special  service,  and  by  infeftment  on  a  precept  from  Chanoery^ 
Subsequent  heirs  did  the  same.     One  of  these  heirs  executed  t 
deed  which  was  challenged  by  the  heir-at-law  of  William,  as  inept 
to  carry  the  dominium  utile,  in  respect  that  it  was  still  in  hssredi- 
tate  jacenti  of  William,  having  never  been  consolidated  with  ths 
superiority,  and  titles  having  been  made  up  to  die  superiority 
alone.     Thus  one  main  question  raised,  and  in  truth  it  was  the 
only  one  requiring  to  be  decided,  was,  whether  consolidation  ope- 
rated ipso  jure.    On  this  point  the  opinions  of  the  Court  were  de- 
livered.    Prescription  was  also  pleaded,  but  there  was  no  ground 
for  it.    Archibald  Buchanan,  die  liferenter,  lived  till  1760,  having 
survived  his  son  William.     The  action  was  raised  within  twenty- 
five  years  after  the  death  of  Archibald.    If  possession  by  the  life- 
renter  could  be  reckoned  the  possessbn  of  the  fiar,  (and  I  hold 
that  it  cannot  in  the  case  of  a  liferent  by  reservation,)  then  forty 
years'  possession  had  taken  place.    But  under  what  dtle  ?  Under 
the  crown  charter,  not  under  the  marriage-contract.     In  order  ts 
found  prescription,  therefore,  the  possession  of  the  son  and  hit 
heirs  must  have  been  ascribed  to  the  defeasible  in  place  of  the  ab- 
solute title, — to  the  tide  which  was  revocable  at  the  pleasure  of 
Archibald  Buchanan  while  he  lived,  and  not  to  the  dde  whith 
was  absolute  and  irrevocable  from  the  first     But  possession  oo 
the  former  tide  must  have  been  of  necessity  preoarions ;  and  pos- 
session, obtained  or  held,  vi,  clam,  aut  precario,  cannot  found  pre^ 
scription.     After  deducdng  die  period  during  which  the  posses- 
sion, if  ascribed  to  the  charter,  most  have  been  preoarions,  thers 
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M  not  reniain  a  couroe  of  pcNBessioa  at  all  appioaching  to  the  2J  Not.  iBda 
tern  of  the  lo^  prescription.  ^"^V*^ 

I  therefore  consider  that  the  case  of  Bald  is  not  an  authority  ]|;^caTfpbd" 
ipinst  the  doctrine,  that  consolidation  is  effected,  where  a  course  and  Purees. 
of  prescription  haa  run  upon  titles  containing  the  lands  out  and  opj^j^^of 
oat,  tanquam  optimum  maximum,  whUe  a  prior  subaltern  right  Court, 
lias  remained  entirely  neglected.  And  I  know  of  no  decisioa 
igaiost  that  doctrine.  It  is  true  that  the  useful  and  important  law 
of  prescription  has  been  occasionally  much  endangered  by  the  in- 
genuity and  subtlety  of  aome  comparatively  modern  lawyers. 
Among  the  opinions  delivered  at  deciding  the  case  of  Bald,  I  have 
ilways  inclined  to  hold  that  of  Lord  Esfcgrove,  who  differed  from 
Lord  Brazfield  and  the  other  Judges,  as  containing  the  sound  view 
of  the  law  of  Seodand.  Lord  Brazfield  did  not  hesitate  to  im« 
pugn  the  doctrines  of  Stair;  but  I  i^>prehend  the  truth  to  be,  that 
there  has  been  a  tendency  among  our  later  lawyers  to  too  much 
netaphysical  refinement  and  speculation  in  their  views.  They 
were  too  much  addicted  to  the  discovering,  or  the  invention,  of 
vhat  they  called  the  true  principles  of  the  feudal  law,  and,  as  co« 
nUaries  from  these  principles,  they  deduced  doctrines  in  practice 
(joite  at  variance  with  Craig,  and  in  opposition  to  Stair,  the  authors 
to  whom  Lord  Eskgrove  appeals,  and  who  probably  understood 
the  principles  of  the  feudal  law  fully  as  well  as  any  of  our  more 
jflunediate  predecessors. 

I  have  been  led  into  these  observations  by  the  turn  which  part 
of  the  defenders'  pleadings  todc;  and  now  I  would  point  out,  short- 
ly, the  circumstances  in  the  present  case  which  appear  to  be  de- 
mwe  in  favour  of  the  pursuer. 

Lord  Patrick  conveyed  the  dominium  utile  of  Stantalane  to  Mr 
Mitchelson,  who,  in  one  month,  reoonveyed  it  to  his  Lordship. 
Had  there  been  no  reconveyance  at  all,  it  is  indisputable  that  pre* 
leiiption  must  have  run  upon  the  entail  title.  This  is  clear,  and 
it  is  undisputed,  because  then  the  possession  of  the  heirs  of  entail 
oosld  be  ascribed  to  no  other  title.  It  would  be  strange  if  the 
•ere  existence  of  that  reeonveyaoee  should  have  the  effect  of  de- 
itroyiflg  the  basis  of  any  prescription,  and  thereby  defeating  the  in- 
tedoD  of  the  party  in  whose  favour  it  was  granted ;  and  it  seems 
altogether  impossible  to  allow  this  effect  to  it,  if  the  Court  are 
iitisied  that  it  was  the  intention  of  the  entailer,  and  of  every  heir 
of  eatail  for  forty  yean  after  the  uifeftment  of  Lord  George,  that 
potteasion  should  be  upon  the  entail  only,  and  if,  de  facto,  their 
{MMBesnoa  is  iaqmtable  to  that  title  exclusively.  The  intention 
4f  the  entailer  appears  to  be  dear ;  his  procuratory  is  free  from  all 
^odsguity,  and  conveys  the  lands  out  and  out ;  be  hinds  his  heirs 
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have,  or  may  acquire^  as  mere  collateral  rights  to  strengthen  their 
possession  under  the  entail.    In  precise  conformity  witii  these  in« 
junctions.  Lord  George,  and  the  other  heirs  of  entail,  make  up 
tides,  and  enter  into  possession.     It  has  been  said»  that  each  ser- 
vice took  up  the  personal  right  under  Mitchelson's  reconveyance : 
even  if  it  did,  it  does  not  follow  that  the  possession  of  the  heirs 
of  entail  is  thereby  thrown  loose,  and  rendered  applicable  to  ei- 
ther the  feudal  or  the  personal  tide,  according  to  the  pleasure  of 
each,   though  undeclared  till  after  prescription  had  run.     For, 
even  if  the  heirs  took  up  the  title,  the  very  service  under  the  deed 
1776  (which  is  said  to  have  carried  it  to  them)  laid  them  under 
an  express  obligation  to  use  it,  not  as  an  independent  title  of  pos* 
session,  but  solely  and  exclusively  as  a  means  of  fortifying  their 
possession  under  the  entail.     The  intention  of  the  entailer  being 
clear  that  the  property  and  superiority  of  the  whole  lands  should  be 
80  possessed,  and  the  procuratory  of  entail  being  conceived  in  terms 
sufficiently  ample  to  express  his  enixa  voluntas,  the  heirs  who 
took  the  rest  of  the  estate  were  bound  to  give  effect  to  that  inten- 
tion,  and  to  comply  with  that  express  injunction.     This  is  dear, 
and  it  is  not  a  question  of  feudal  law  at  all,  but  merely  an  applica« 
tion  of  the  familiar  doctrine  of  approbate  and  reprobate.     Had  the 
heirs  not  possessed  exclusively  upon  the  entail — had  Lord  George, 
for  example,  indicated  an  intention  to  avail  himself  of  his  right 
to  the  dominium  utile  in  fee-simple,  he  might  have  been  compelled^ 
by  an  action  at  the  instance  of  the  next  heir,  to  fulfil  the  obliga- 
tion, which  was  clearly  incumbent  on  him,  (Carmichael,  15  Nov. 
1810,  F.  C.^Smith,  9  Dec  1814,  R  C,)  and  to  biing  it  under 
the  fetters  of  the  entaiL     This  I  conceive  to  be  decisive  of  the 
present  question  ;  and  this  view  has  always  appeared  to  me  to  be 
the  shortest,  and,  at  the  same,  the  strongest  which  can  be  taken 
of  the  case. 

But  to  proceed  to  another  point :  I  think,  that  in  consequence 
of  the  service  of  Lord  George,  as  heir  of  entail  under  the  deed 
1776,  and  of  the  services  of  succeeding  heirs  under  the  same  deed, 
coupled  with  their  possession  for  forty  years,  the  lands  of  Stanta- 
lane,  both  property  and  superiority,  are  now  within  the  entuL 
Against  this  view  it  is  pleaded,  that  there  are  no  termini  habiles 
for  prescription,  in  questions  inter  hseredes,  except  in  the  q)eeial 
case  where  it  runs  on  an  unlimited  and  feudalised  tide  against  a 
latent  and  limited  personal  tide.  I  demur  to  the  doctrine  in  it- 
self, and  have  already  in  part  disposed  of  this  branch  of  the  de- 
zander's  argument    I  also  doubt  its  application  to  the  present 
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€aie»  when  the  two  titles  are  contrasted,  on  the  one  of  which,  it  31  Not.  1832 
k  said,  no  prescription  could  run  against  the  other.     The  one  ti«      ^"^V^^ 
de  gave  a  right  to  the  whole  lands,  property  and  superiority,  tan*  ^  campbei? 
quam  optimum  maximum ;  the  other  was  a  subaltern  right  to  a  and  Purves. 
part,  a  mere  burden  upon  the  whole.     But  this  is  not  all ;  the  opinion"of 
first  title,  being  duly  feudalised  by  charter  and  sasine,  was  a  title  Court. 
on  which  prescription  could  run,  and  which  would,  by  prescript 
tion,  be  rendered  unchallengeable.     The  other  title  could  never 
fimnd  prescription,  for  no  party  was  ever  infeft  under  the  recon** 
veyance  of  Mitchelson.     It  seems  to  me,  therefore,  to  be  impos- 
sible for  the  Court  to  ascribe  the  possession  which  has  taken  place 
to  this  last  title,  which  never  could  be  fortified  by  prescription,  in 
place  of  ascribing  it  to  the  former,  which  would  thereby  be  ren^ 
dered  valid  and  unimpeachable. 

There  is  just  one  other  point  to  which  I  shall  advert.  The  ar"** 
gnment,  that  the  possession  of  the  heirs  should  be  ascribed  to  their 
right  under  the  reconveyance  by  Mitchelson,  rests  mainly  upon 
tke  assumption,  that  the  service  of  each  successive  heir  of  entail, 
as  heir  of  tailzie  and  provision  under  the  procuratory  1776,  car- 
ried the  personal  right  under  another  deed,  the  reconveyance  of 
Mitchelson*  I  do  not  hold  that  the  service  could  have  such  ef- 
fect The  service  under  the  procuratory  1776  would  carry  what 
was  contained  in  that  deed,  but  it  would  carry  nothing  else ;  and 
this  precise  point  was  decided  in  the  case  of  Spalding.  On  this 
subject  I  concur  with  Lord  Balgray,  as  I  do  generally  in  what  fell 
from  his  LfOrdship. 

The  heirs  of  Lord  Patrick  were  bound  to  make  up  titles  under 
the  entail  to  the  whole  lands  out  and  out ;  and  having  done  so^ 
they  were  bound  to  possess  on  the  entail.  They  did  make  up  a 
feudal  title,  in  terms  of  their  obligation ;  and  it  would  now  be 
equally  contrary  to  law  and  justice  to  hold  that  their  consequent 
possession  can  be  ascribed  to  any  other  title  than  their  charter  and 
sasioe,  the  only  one  upon  which  prescription  could  run. 

Lard  President. — I  concur  generally  in  the  views  which  have 
keen  expressed,  and  in  the  conclusions  at  which  your  Lordships 
have  arrived.  But  there  is  a  separate  ground,  which  has  not  yet 
been  noticed  at  the  bar,  or  on  the  bench,  which  would  appear  to 
me  to  be  sufficient  of  itself  to  support  the  reduction,  even  if  the 
long  prescription,  after  deducting  minorities,  as  required  by  1617, 
d2,  had  not  been  applicable  to  this  case.  I  allude  to  the  effect 
of  the  previous  statute  1594,  c.  218,  upon  which  it  is  often  use^ 
fol  to  found,  when  the  mterruption  of  minority  would  prevent  the 
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tl  Not.  1833.  other  statute  from  applying.  The  preamble  of  the  Btatute  1M4 
sets  forth,  that  sundry  of  the  lieges  have  brooked  their  huida,  by 
virtue  of  the  infeftmento  of  themselves  and  their  predecesson,  fat 
forty  years  tc^ether,  <  Botwithstanding  whereof,  the  said  infeft* 
^  meuts  are  sundry  times  drawn  in  question  for  want  of  proconh 
'  tories  of  resignation,  instruments  of  resignation,  precepts  of  dare 
^  constat^  or  other  precepts  of  sasine  which  are  not  extant.'  The 
statute  declares,  '  That  nane  of  his  Uieness'  lieges  may  be  com** 

<  pelled,  after  the  space  of  forty  years,  to  produce  procuratories  or 
•<  instruments  of  resignation,  precepts  of  clare  constat,  or  other  pr&- 
*  cepts  of  seisin  of  lands,  &c.,  whereof  the  present  heritable  pos- 
^  sessors  and  their  predecessors,  &c.  are  and  were  in  possessioo  by 
^  the  space  of  forty  years  together,  and  that  the  wanting,  and  in-^ 

<  laik  thereof,  nor  nane  of  them,  sail  be  na  canse  of  reduction  of 
^  the  infeftments  granted  to  the  proprietors  or  their  predecessors, 
^  &c«  of  the  lands  wherecrf  the  charter  (making  mention  of  the  re* 
:<  signation)  and  the  instrument  of  seisin  (making  mention  of  the 

<  precept  of  seisin,  by  virtue  whereof  the  seisin  was  given,)  are 
^  extant.'    The  act  is  expressly  extended  ^  to  all  procuratories  aad 

<  instruments  of  resignation,  &c.,  the  wanting  whereof,  nor'nanc 
>  of  them,  sail  be  na  cause  of  reduction  or  quarrel  whatsomever 

*  after  the  space  of  forty  years ;  where  iafeftmeat  has  taken  effect 

<  by  possession,  by  the  said  space  of  forty  years,  in  manner  above 

*  rehearsed,  and  where  the  charters  and  instruments  of  seisin  are 

<  extant  as  said  is.' 
Both  Erskine  (ii.  7.  25.)  and  Stair  (p.  402,  §  15,  and  440,  §  10, 

Srod  ed.i)  treat  of  this  act  as  remaining  in  force,  andavailable  to  the 
lieges.  There  was  occasion  to  consider  this  very  maturely  in  dispo* 
sing  of  the  great  Annandale  cause  in  1739,  between  the  Marquis  of 
Annandale  and  John  Lord  Hope.  The  first  counsel  of  their  time, 
Mr  Charles  Erskine  of  Tinwald,  and  Mr  Robert  Dundas  of  Amis^ 
ton,  pleaded  the  cause,  and  the  statute  was  then  founded  on  witkr 
out  any  objection  to  its  validity.  It  was  indeed  held  not  to  be  ap- 
plicable to  that  case,  as  the  full  term  of  forty  years  had  not  run, 
and  also,  as  the  deed  awanting  was  a  disposition,  and  that  is  not  one 
of  the  deeds  specified  in  the  statute ;  but  the  validity  of  the  statote 
was  never  ipipeached* 

Assuming,  therefore,  that  the  statute  remains  in  full  force,  I  think 
it  is  available  to  the  pursuer.  Lord  Elibank,  in  obviating  the  de- 
fender's plea,  that  the  dominium  utile  of  Stantalane  was  never  re- 
signed  after  Mitcbelson's  reconveyance,  and,  tbereforoi  was  never 
4N>nsolidated  with  the  dominium  directum.  For  the  full  time  of 
forty  years  bad  run,  before  the  accession  of  the  last  Lord  Elibaaki 
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wlietber  it  be  cempiited  from  the  time  when  the  reconveyanoe  uraui  21  Not.  183& 
executed,  or  from  the  lime  when  Geoi^  Lord  EHbank,  as  heir  of     ^"^V^^ 
eolaily  expede  a  charter  of  resignation  containing  ex  facie  the  lands  ^  campbcU 
•f  Stantalane,  out  and  oat,  tanquam  opdmum  maximum.    When,  .mi  Purves. 
therefore,  it  is  objected  that  no  resignation  was  ever  made  under  opinion  of 
the  procoratory  in  Mitchelson's  reconveyance,  die  pursuer  may  Court, 
piesd  the  statute,  and  maintain  that  the  want  of  the  instrument  of 
resignation  is  not  to  be  made  a  ground  of  reduction  or  quarrel  against 
luflL  The  charters  and  infeftmenis  produced  by  the  Lords  Elibank 
coDtun  the  actual  lands  of  Stantahine ;  for  there  is  no  sndi  thing 
in  feudal  law  as  iafeftment  in  the  superiority  without  the  hinds, 
the  superiority  being  in  law  the  dominium  directum  et  eminens  of 
tlie  lands  themselves.     Standing  on  their  charters  and-infeftments^ 
therefore,  the  Lords  Elibank  are  not  liable  to  challenge,  although 
they  fail  to  produce  any  instrument  of  resignadon  under  MitcheU 
no's  proeuiBtory.    One  cause  assigned  in  the  preamble  of  the  sta- 
tste  for  the  disappearance  of  such  a  writ  is  die  lapse  of  time ;  an- 
other is,  that  the  writ  may  have  been  lost  or  destroyed  as  being  no 
hiDger  of  any  use.  Considering  the  words  of  the  statute,  therefore, 
the  T^ourt  cannot  now  presume,  at  this  distance  of  dme,  from  the 
son-appearance  of  an  instrument  of  resignation,  diat  there  never 
was  resignation  made ;  they  can  only  hold  that  though  made,  the 
writ  has  disappeared^  but  that  the  pursuer  is  no  longer  open  to  chal- 
lenge from  its  nonappearance.     For  supposing  resignadon  to  have 
been  made,  Lord  Elibank  was  under  no  obligadon  to  record  it     If 
he  chose  to  run  the  risk  of  Mitchelson's  good  feith  abd  responsibi- 
lity, as  guaranteeing  him  against  creditors  or  purchasers,  his  Lord* 
ship  might  have  barnt  the  instrument  of  resignation  the  day  after 
it  was  executed,  and  taken  his  stand  exclusively  upon  his  infeftment 
m  the  lands.     And,  indeed,  that  very  infeftment  is  precisely  the 
thing  on  whidi  he  must  still  have  taken  his  stand,  even  if  a  resigna- 
tion ad  remanendam  had  been  executed.     For  no  new  infeftment 
cosU  have  followed  on  the  resignadon ;  his  Lordship  as  superior, 
snd,  in  feudal  law,  true  proprietor,  was  already  invested  in  the  lands 
by  infeftment  under  the  crown  charter;  and  the  resignation  of  the 
feu-right  could  have  operated  no  new  infefUnent  in  his  favour,  but 
woold  merely  have  discharged  a  burden  previously  existing  on  his 
hfeftment. 

Upon  this  separate  ground,  therefore,  I  am  of  opinion,  that  the 
defenders  cannot  effectually  plead  that  diere  was  no  resignadon  exe- 
cnted  under  Mitchelson's  procuratory.  And  as  such  resignatioB 
woald  at  once  have  destroyed  the  grroundwork  of  the  defender's  ar- 
gnnent  as  to  Stantalane,  I  think  the  pursuer  entitled  to  prevail, 
by  aid  of  the  statute  1594|  c.  218.     But  there  are  other  gro«nds 
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sflNov.  16S3.  for  snpportinp  tliis  conclusion^  and  I  shall  ihortly  nodce  them, 
though  I  hare  been  in  some  degree  anticipated  by  the  opinions  al* 
ready  delivered* 

And,  first,  I  consider  that  the  defender's  own  title  rests  on  the 
infeftment  of  his  author,  the  late  Lord  Elibank*     In  so  far,  there* 
fore,  as  the  defenders  could  succeed  in  proving  that  a  subject  was 
not  covered  by  that  infeftment,  they  would  just  be  demonstrating 
that  they  themselves  were  without  a  title  to  it     This  seems  clearly 
to  arise  from  the  fact,  that  the  late  Lord  executed  the  trust^dispo- 
sition  and  minute  of  sale  to  the  defenders,  expressly  in  his  character 
of  feudal  proprietor  infeft  in  the  barony  of  Ballencrieff,  which 
contained,  inter  alia,  Stantalane*   But  his  Lordship  had  no  infeft* 
ment  except  as  heir  of  entail.    If,  therefore,  the  defenders  could 
show  that  Stantalane  was  not  within  the  entail,  they  would  at  the 
same  time  prove  that  their  own  conveyance  to  it  was  inept,  as 
flowing  a  non  habente.     If  the  dominium  utile  of  the  lands  of 
Stantalane  be  not  within  the  entail,  it  never  was  taken  up  by  the 
late  Lord  Elibank,  and  he  never  was  in  condition  to  dispone  it 
It  must  now  be  lying  in  hsereditate  jacenti  of  the  entailer  Lord 
Patrick.     However  good  the  plea  of  the  defenders  might  t>e,  if 
stated  by  the  heir  of  line  of  Lord  Patrick,  it  cannot  be  urged  by 
the  defenders  without  destroying  their  own  title. 
•   But,  second,  though  neither  Mitchelson  nor  his  heirs  had  ever 
executed  a  reconveyance  of  the  dominium  utile  to  Lord  Fatridc, 
but  had  allowed  the  Lords  Elibank  to  continue  in  the  possession 
for  forty  years,  as  they  undoubtedly  did,  that  woidd  have  fully 
vested  the  dominium  utile  in  them  by  the  positive  prescription^ 
while  Mitchelson  and  his  heirs  would  have  lost  all  right  by  the 
negative  prescription*    This  is  a  clear  proposition  in  law,  and  it 
is  sanctioned  by  several  decisions.     Thus,  in  the  recent  case  of 
Ayton,  (4  June  1833,)  it  was  found,  that  a  superior  may,  by  ex* 
elusive  possession,  prescribe  a  right  to  the  property  of  lands  not* 
withstanding  a  grant  of  them  to  a  vassaL     That  doctrine  is  ex« 
pressly  laid  down  by  Lord  Cringletie,  with  the  assent  of  the  other 
Judges.     But  that  comes  to  be  the  very  case  in  which  the  Lords 
Elibank  would  have  stood  had  there  been  no  reconveyance  by 
Mitchelson. 

Again,  in  the  case  of  Grieve,  (27  Feb.  1827,)  the  Court  found 
that  a  superior's  infeftment  in  the  lands,  followed  by  forty  years' 
possession,  was  sufficient  (although  there  had  previously  been  a 
subaltern  infeftment)  to  entitle  the  superior  to  grant  to  a  purcba- 
ser  a  good  dtle  to  both  property  and  superiority*  There  is  ano*> 
ther  case  of  Waddell,  (19  June  1828,)  involving  doctrine  of  a  d- 
milar  import  . 
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There  are  two  eases  which  deserve  attention  in  reference  to  21  Not.  issa 
Ais  branch  of  the  diacassion  ;  I  mean  those  of  Brace,  Dec;  6. 1770,      ^*^v^^ 
and  Middleton,  Dec  22.  1774.     In  the  first  of  these,  which  was  ^^^btST"' 
affirmed  on  appeal,  the  Coart  foaod  that  Sir  Thomas  Bruce  was  ^ci  Purrei. 
infeft  in  the  lands  in  yirtne  of  the  precept  of  clare  constat;  and  opinion  of 
as  he  and  his  successors  had  possessed  them  absolutely  for  forty  Court, 
years,  without  acknowledging  the  right  of  the  vassal,  the  full 
property  was  thereby  vested  in  their  persons,  and  the  dominium 
otile  effectually  consolidated  with  the  superiority.     And  I  may 
observe,  in  reference  to  another  part  of  the  present  discussion^ 
that  the  case  of  Bruce  was  a  question  among  heirs. 

In  the  second  case,  Middleton's,  the  Court  found,  in  a  question 
with  a  third  party,  *  that  the  right  of  the  superior  is  a  right  to  the 

<  lands  ex  &cie  simple  and  absolute ;  and  as  the  right  of  the  vas* 

<  sal  is  no  more  than  a  burden  on  the  dominium  directum,  so,  when 
*  the  superior,  in  virtue  of  his  infeftment  in  the  lands,  has  had  full 

<  possession  of  the  dominium  utile  for  forty  years,  without  challenge 

<  or  interruption,  the  vassal's  right  is  thereby  totally  extinguishedy 

<  and  the  superior's  right  effectually  disburdened  of  it.     His  pos^ 

<  session  of  the  dominium  utile  for  forty  years  is  as  effectual  foe 

<  extinguishing  the  right  of  the  vassal,  as  a  resignation  made  by 
( the  vassal.'  In  this  case,  I  may  notice  that  Lord  Braxfield  and 
Mr  Lockhart  were  of  counsel  for  the  parties. 

Looking  to  these  decisions,  I  hold  it  to  be  clear,  both  on  prin^ 
ciple  and  authority,  that  Lord  Elibank,  the  superior^  by  an  ex- 
clusive possession  of  forty  years,  would  have  effectually  worked 
off  the  prior  grant  of  the  feu-right  to  Mitcheison,  supposing  thai 
Mitehelson  had  never  granted  a  reconveyance  of  his  base  right* 
And  it  would  be  a  very  singular  and  anomalous  result,  if  the  right 
of  Lord  Elibank  was  to  be  made  worse  than  it  was  before,  by  the 
mere  circumstance  of  Mitchelson's  executing  a  deed  in  his  favour 
for  the  purpose  of  making  it  better.  But  I  do  not  think  that  such 
a  resalt  is  produced ;  and  I  conceive  that  the  entail  now  compre* 
hends  the  dominium  utile  of  Stantalane,  just  as  much  as  if  Mit< 
chelson  had  never  executed  his  reconveyance. 

It  is  clear  that  the  late  Lord  Elibank,  but  for  the  fetters  of  the 
entail,  could  have  g^ven  a  good  title  to  Stantalane,  both  property 
and  superiority,  to  a  purchaser,  even  supposing  his  Lordship's  feu-^ 
dai  titles  to  have  been  precisely  on  the  same  footing  as  that  on 
which  they  were  when  he  sold  to  the  defenders.  This  is  evident 
from  the  cases  above  quoted ;  and  it  is  admitted,  and  even  contend* 
ed  for  by  the  defenders  themselves,  who  maintain  (as  they  must 
maintain)  that  their  author,  the  late  I^rd,  gave  them  a  good  title 
hy  his  disposition  in  their  favour.     But  if  the  late  Lord's  titles 
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and  Purves. 

Opmion  of 
Court. 


f  1  Not.  1838L  Were  8uch  as  to  enable  bim  to  give  a  good  eonveyanoe  to  a  pur- 
chaser, they  miiBt  have  been  such  as  to  vest  the  whole  subject  in 
himself.  He  could  not  convey  to  a  purchaser  what  was  not  pre- 
viously in  himself.  But  so  soon  as  this  is  kept  in  view,  together 
with  the  (act  that  he  had  made  up  no  titles  except  as  heir  of  en« 
tail,  the  only  remaining  question  comes  to*  be,  not  whether  he  was 
invested  in  the  property  as  well  as  the  superiority,  (for  that  is  im- 
plied, if  his  conveyance  would  have  carried  both  to  a  purchaser,} 
but  simply  whether  the  fetters  of  the  entail  were  good  to  defeat 
a  sale.  And  this  point  of  the  case  has  been  previously  disposed 
of. 

It  has  been  pleaded,  however,  that  there  is  no  room  for  pre- 
scriptive possession  in  this  case,  1st,  Because  there  are  no  termini 
babiles  for  prescription  inter  haeredes,  except  in  one  special  and 
limited  class  of  cases  instanced  by  the  defenders ;  and,  2d,  Be* 
cause  the  Court  cannot  presume  possession  to  have  run  on  the 
tailzied  title  as  against  the  unlimited  title. 

In  regard  to  the  first  plea,  I  think  it  erroneous  in  itself,  and 
opposed  to  authority.     The  defenders  admit  that  there  is  one  class 
of  oases,  at  least,  in  which  prescription  may  run  on  one  title 
against  another,  even  in  questions  inter  haeredes.     And  the  deei« 
sions  instruct  this  to  a  larger  extent  than  the  defenders'  admission 
concedes.     Look,  for  instance,  to  the  case  of  Bruce,  above  quot- 
ed, which  was  decided  in  1770,  and  which  was  a  question  inter 
haeredes.     And  within  four  years  thereafter,  the  Court  decided  the 
case  of  Middleton,  also  above  quoted,  which  was  a  question  witli 
third  parties ;.  thereby  evincing,  in  the  dearest  manner,  tliat  the 
useful  and  important  effect  of  prescription  is  not  limited,  as  the 
defenders  contend,  but  has  place  in  questions  inter  haeredes,  as 
well  as  with  third  parties.     But  besides  this,  I  do  not  see  tliat  a 
proper  question  inter  haeredes  arises  in  this  case,  as  there  is  no 
competition  between  heirs  of  different  characters,  but  only  be- 
tween one  heir  and  the  purchaser  from  a  preceding  heir  c^  the 
same  kind.      And,  therefore,  even  supposing  all  the  dedsions 
which  have  been  quoted  on  this  branch  of  the  defenders'  case  to 
be  well  founded,  they  do  not  appear  to  touch  this  cause ;  and  I 
may  add,  that  if  the  question  were  still  an  open  one,  I  should 
doubt  whether  these  decisions  were  in  accordance  with  the  prin- 
dples  of  the  law  of  Scotland,  and  the  terms  of  1617,  c  12. 
•    As  to  the  second  plea,  that  the  Court  cannot  presume  possesi- 
sion  on  the  tailzied  title  against  the  unlimited,  I  think  it  is  not 
Mrell  founded.     In  every  question  of  evidence  like  this,  the  maxim 
applies,  prsesomptio  cedit  veritati.    Now  I  apprehend  that  the  bcl» 
of  tke  ease  amount  to  a  oompLete  proof  that  the  possession  vn$ 
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upon  Ae  tailsied  tide,  and  npon  no  other.     The  Lords  £libank  91  Hot.  1833. 
feadalised  that  title,  while  they  allowed  the  right  under  Mitchel-     ^<^v"^ 
son's  reconveyance  to  remain  a  bare  personal  right,  and  one  which  J^(^JJf '^"* 
they  never  took  up.     Under  their  feudalised  right  they  could  grant  and  Purfet. 
tacks,  remove  tenants,  provide  wives  and  children,  and  exercise  q  'nionof 
every  act  of  property  not  prohibited  by  the  entail.      Under  the  Court, 
other,  they  could  merely  have  drawn  the  rents  payable  by  pre- 
existing tacks.     Looking,  therefore,  to  the  fact,  that  the  Lords 
Eiibank  generally  exercised  all  acts  of  proprietorship  during  the 
period  of  prescription,  I  conceive  it  to  be  no  longer  a  question  of 
presumption,  whether  they  did  so  in  virtue  of  the  feudal  title  which 
they  actually  made  up,  or  in  virtue  of  any  other.     There  waa  no 
other  to  warrant  them  in  exercising  the  rights  of  proprietors ;  and 
when  it  is  considered  that  they  were  bound  by  the  entail  to  make 
op  a  feudal  title  as  heirs  of  entail,  I  conceive  it  to  be  proved  beyond 
question  that  their  possession  was  exclusively  applicable  to  their 
tailzied  title,  and  to  it  alone. 

Upon  these  grounds,  as  well  as  upon  those  which  hare  been 
already  stated  by  your  Lordships,  I  am  of  opinion  that  a  complete 
feudal  title  under  the  entail  was  vested  in  the  Lords  Eiibank  prior 
to  the  aceeaaion  of  the  late  Lord,  to  all  effects  whatever,  whether 
against  third  parties  or  against  heirs.  I  consider  the  defences  to  be 
ill-foundedy  and  that  they  ought  to  be  repelled. 

The  following  interlocutor  was  pronounced :  <  Repel  the  defences,  judgment, 
and  reduce,  decern  and  declare,  in  terms  of  the  conclusions  of  the 
■dd  conjoined  libels,  in  so  far  as  the  same  conclude  for  reduction 
of  the  conveyance  in  trust  libelled  on,  of  the  whole  lands,  barony, 
and  estate  of  BallencriefF,  contained  in  the  deed  of  entail  libelled, 
and  in  the  charters,  retours,  precepts,  and  infeftments  following 
thereon,  comprehending,  inter  alia,  West  Mains  of  Ballenerieff^ 
Lochhill,  Stand-the-iane,  and  Myreton,  both  property  and  supe-* 
riority,  and  also  of  the  saaine  thereon,  and  all  that  has  followed^ 
or  is  competent  to  follow  thereon,  and  abo  of  the  sale  thereof  as 
libelled :  And  find  and  declare,  that  the  pursuer  had  the  only  good 
and  undoubted  r^ht  to  the  said  subjects,  and  to  complete  the 
tides  thereto^  as  heir  of  entail  to  bis  deceased  lather,  and  to  pos- 
sess the  same,  and  uplift  the  rents  which  have  fallen  due  since 
the  decease  of  the  late  Lord  Eiibank,  Ids  father ;  and  that  the  de- 
fenders  have  no  right  or  tide  thereto,  and  deeern :  And  farther, 
in  respect  the  pursuer  claims  in  this  action  merely  as  heir  of  entail 
albreaaid,  find,  that  the  other  subjects  and  ittnds  contained  in  the 
add  tmat-dispoeitioii  are  in  nowise  affected  by  the  preceding^ 
findug  of  this  interlocutor,  and  therefore  repel  the  veaaons  of  re* 
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21  Not.  1833.  '  ductioii  quoad  sucfa  Separate  funds  and  snbjects,  and  decern ;  ani 
^o^V^^    *  fiiid  the  defenders  liable  in  expenses  to  the  parsuer/ 

Ixird  Elibank 

©.Campbell  LordMoncraff,  Ordinary.          Act  J.  A.  Murray^  Jameson,  A.  Wood.           A.  ff  J. 

and  Punret.  iU)ttand,  W.  S.  Agents.             Alt  Deem  ofFac.  (Hope,)  Keay,  J.  TT-  Diekmu 

Judgment,  ^^^  Ymmg,  S.  &  C.  Agent         B.  Clerk. 


FIRST  DIVISION. 


No.  XIV. 


{il  November  1833. 


ROBERT  THRESHIE 

against 
GEORGE  HYSLOP. 

Implied  Obligation. — Statute. — Road  trustees^  as  empowered  by 
a  local  turnpike  acty  having j  by  a  minute  at  a  general  meeting^  cndho^ 
rised  a  committee  of  their  number  to  borrow  maneg^  but  limiting  the 
security  to  t/ie  toUs  on  that  line  of  road  to  which  the  money  was  to 
be  applied^  and  that  committee  having  granted  bond  for  the  sum^  Irind" 
ing  themselves^  and  aU  the  other  trustees^  without  atuf  limitation  of 
the  security  to  the  tolls  of  that  particular  line^  and  the  minutes  of  the 
trustees  not  having  been  communicated  to  the  Under^^-^faund^  Hiat  the 
security  extended  aver  the  whole  district  of  roads  to  which  the  act 
appliedy  and  interest  having  been  paid  on  the  bond  for  several  years, 
it  was  not  competent  to  challenge  the  power  of  the  committee  to  yratd 
a  bond  in  the  terms  in  question^ 

By  the  local  tampike  act  for  the  connty  of  DumfrieSi  the  roads  are 
divided  into  five  districts,  and  the  trustees  were  empowered  to  bor* 
row  different  sums  for  these  several  districts  respectively,  and  each 
sum  upon  the  credit  of  the  toUs  of  the  particular  district  to  which 
it  was  applicable.  The  sum  allowed  to  be  borrowed  on  the  credit  of 
the  tolls  of  the  fifth  district  was  LJ0,500.  At  the  first  general  meet* 
ing  of  trustees  under  the  act,  it  was  resolved  to  divide  the  statatory 
fifth  district  into  two  districtSy  the  upper  and  the  lower,  with  a 
power  to  borrow,  on  security  of  the  toUs  of  the  former,  L.4000, 
and  on  the  latter,  L.1600.  It  was  also  resolved,  *  that  the  tolls  to 
*  be  levied  on  the  first  branch  of  road  in  said  fifth  district,  from 
^  Annan  to  Stapleton,  Beltonmont,  &c^  shall  be  wholly  applied 
<  thereon,  and  the  sum  to  be  borrowed  on  the  credit  of  these  toUs 
'shall  be  L.  1050/ 
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At  a  general  meeting  of  the  truatees  of  the  lower  district,  a  repair  si  Nor.  1838. 
4>f  tbe  road  by  Stapletoo  to  Beltonmont  Bridge  was  proposed  and  ap"    ^^'^V'^^ 
proved  of,  and  authority  given  to  borrow  money  for  that  purpose,  ^'^'^  ''* 
Dpon  secarity  to  be  granted  by  the  burgh  of  Annan,  William  Graham 
al  Mossknow  and  R.  W.  Batty  of  Broats.    L.400  was  accord* 
ii^ly  borrowed  from  Mr  Hyslop,  the  respondent,  who  received  a 
bond  signed  by  Mr  Graham  and  Mr  Batty,  and  the  prorost  of 
Annan,  *  three  and  a  quorum  oi  the  committee  of  trustees  appoiut*" 

<  ed  by  act  of  Parliament  for  making  and  repairing  the  turnpike 

<  road  from  Annan  by  Stapleton  to  Beltonmont,  appointed  by  the 
'  last  general  meeting  of  said  trustees,  held  at  Annan  upon  the  7th 
( day  of  September  last'  The  bond  then  acknowledges  receipt  of 
the  sum  borrowed ;  <  which  sum  of  L.400  sterling,  with  the  legal 
*  interest  thereof,  we  hereby  bind  and  oblige  us,  and  the  whole 

<  other  trustees  of  the  said  turnpike  road,  to  content  and  repay  to 

<  the  said  George  Hyslop.' 

The  interest  upon  this  bond  was  regularly  paid,  from  1810  to 
1827.  After  that  the  interest  ceased  to  be  paid ;  and  Mr  Hyslop^ 
considering  the  tolls  on  that  branch  of  the  road  as  inadequate  for  his 
flecarity,  raised  an  action  before  the  Sheriff  of  Dumfriesshire  against 
Mr  Threshie,  the  treasurer,  as  representing  the  road  trustees  for 
the  county  of  Dumfries,  and  also  against  the  parties  who  signed  the 
bond,  concluding  for  payment  of  the  principal  sum  in  the  bond,  with 
the  l^al  interest  from  21  December  1827. 

In  defence  it  was  pleaded  by  Mr  Threshie,  that  the  security  by 
the  bond  was  confined  to  the  tolls  on  that  particular  road  from  An- 
nan to  Stapleton,  &c.,  and  the  terms  of  the  b6nd  fell  to  be  explain** 
ed  by  the  minutes  of  the  road  trustees  authorising  the  money  to  be 
borrowed.  The  accounts  of  all  the  different  branches  of  the  road 
had  always  been  kept  separate  and  distinct  from  each  other,  and  if 
the  parties  who  signed  had  expressly  assigned  all  the  different  tolls 
under  the  trust  in  security  for  this  loan,  this  would  have  been  ultra 
vires,  and  would  not  be  effectual ;  but  from  the  terms  of  the  bond) 
and  the  nature  of  the  whole  transaction,  the  security  could  only  be 
held  applicfdble  to  that  particular  branch  of  road,  and  the  pursuer, 
therefore,  can  have  no  claim  against  the  trustees  generally,  or  the 
general  funds  of  the  trust. 

JanDered  for  the  pursuer  —  The  obligants  in  the  bond  bound 
themselves,  and  *  the  whole  other  trustees  of  the  said  turnpike  road,' 
in  repayment  of  the  sum*  The  act  of  Parliament  did  not  appoint 
lay  tmstees  exclusively  for  that  district,  and  therefore  the  obligation 
m  the  bond  applies  to  the  trustees  of  the  county  generally.  The 
pusner  was  entitled  to  rely  upon  the  terms  of  the  bond;  the  minutes 
tf  the  trustees  ware  never  nhewn  to  liim^  nor  are  they  referred  to^in 
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VI  Not.  18SS.  the  bond ;  and  the  pursuer  has  no  access  to,  and  no  knowledge  oi 
^*'^y^    these  minutes,  or  the  accounts  of  the  trustees ;  and  therefore  these 
Hv^Im!  *'      minutes  or  accounts  cannot  control  the  terms  of  the  bond,  upoi 
which  interest  had  been  paid  for  seventeen  years. 

The  Sheriff  found,  *  that  the  pursuer,  George  Hystop's  security 

*  extends  orer  the  whole  tolls  of  the  fifth  district  of  roads  in  ssM 
'  district,  as  described  in  the  act  1809;  and  decerns  against  Mi 
'  Threshie,  as  treasurer  of  the  trustees,  for  the  principal  sum  and 

*  interest  libelled,  payable  out  of  the  tolls  of  the  said  district  accord- 
'  ingly/ 

The  defender  advocated^  and  the  Lord  Ordinary  pronounced  the 
following  interlocutor  and  note:. 

<  The  Lord  Ordinary  having  beard  parties'  procnratoni,  and  coo* 

*  sidered  the  closed  record  and  inferior  court  process,  finds,  Tbtt 

*  the  act  1809,  after  dividing  the  roads  of  the  county  of  Domiiiei 

<  into  certain  districts,  authorises  the  borrowing  of  the  sum  of 
*<  L.  10,500  sterling,  upon  the  credit  of  the  tolls  or  duties  to  be 
**  collected  upon  the  fifth  district  of  the  said  roads,'  &c :  Findt^ 

<  That  the  bond  granted  to  the  respondent,  though  referring  ta-s 

*  particular  line. of  road,  situate  in  the  fifth  district,  does  not  coin 

*  tain  any  limitation  of  the  security  to  the  tolls  and  duties  leviable 

*  on  that  particular  line :  Finds,  That  it  is  not  averred  that  the 

*  proceedings  of  the  meeting  of  trustees  directing  such  limitatisD 

*  ever  were  intimated  to  the  respondent :  Finds,  That,  in  then 

*  circumstances,  the  respondent,  in  advancing  his  money,  was  en- 
'  titled  to  count  upon  the  security  authorised  by  the  statute,  ris. 

*  that  <  of  the  tolls  and  duties  to  be  collected  upon  the  fifth  difttriok 
**  of  the  said  roads,'  and  that  the  bond  must  be  construed  accsnt 

<  ingly,  as  constituting  a  security  upon  the  said  tolls  and  duties: 

<  Finds,  That  as  the  bond,  framed  in  these  terms,  has  been  sanctiaii* 

*  ed  by  the  trustees  receiving  the  money  and  paying  the  interest 
^  for  many  years,  it  is  not  competent  now  to  challenge  the  power 

<  of  the  committee  to  grant  a  bond  producing  such  an  effect ;  and, 
c  therefore,  repels  the  reascMis  of  advocation,  remits  the  case  sioH 

<  plidter  to  the  Sheriff  of  Dumfriesshire,  and  decerns :  Finds  the 

*  advocator  liable  in  expenses,  and  allows  an  account  thereof  to  be 

*  given  in  and  to  be  taxed  by  the  Auditor/ 

Nate. — *  The  question  is  by  no  means  free  from  difficulty.    It 

<  is  clear,  from  the  minutes  of  the  meetings  of  trustees,  that  theif 
^  object  was  to  limit  the  security  for  the  money  borrowed  to  finish 

*  the  Stapleton  road  to  the  tolls  on  that  particular  Une;  andth# 
«  Lord  Ordinary  does  not  think  that  they  were  prevented  hm 

<  doing  so  by  the  statute ;  but  it  is  admitted,  that  the  minutes  4 

<  those  meetings  were  not  eoimnuBieated  to  the  lender,  and  the 
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'bond,  though  bearing  to  be  granted  by  *  a  committee  of  the  21  Nov.  1833. 
« trustees  appointed  by  act  of  Parliament  for  making  and  repair-     ^*^V*^^ 
« ing  the  turnpike  road  from  Aonan  by  Stapleton/  &c«  and  bind-  ^^^^  ^* 

<  bg  and  obliging  '  us  and  the  whole  other  trustees  of  the  said  road 
« to  pay/  &c.  does  not,  either  expressly  or  by  implication,  abridge 

<  the  security  contemplated  by  the  clause  of  the  act,  namely,  that 
*of  the  whole  tolls  and  duties  of  the  fifth  district.     The  bond, 

<  indeed,  is  not  very  correctly  expressed.     There  were  no  trus* 

<  tees  specially  named,  either  for  the  Stapleton  road  or  for  any 

<  other  particular  road.  The  trustees  were  named  generally  for 
•the whole  county.  The  only  meaning,  then,  that  the  term,  *  the 
^  trastees  on  the  said  road,'  used  in  the  obligatory  clause  in  the 

<  bond,  can  receive  is,  *  the  general  trustees  of  the  oounty,  acting 
<<in  rehition  to  the  said  road,'-— >a  meaning  perfectly  consistent  with 

<  the  extent  of  the  security  authorised  by  the  statute.     The  Lord 

<  Ordinary  therefore  thinks,  that  the  lender  was  entitled  to  count 

<  upon  that  security,  and  that  the  bond  must  be  construed  as  a  bond 

<  borrowing  money  for  the  making  or  repairing  the  Stapleton  road, 

<  bat  on  the  security  of  the  whole  tolls  in  the  fifth  district. 

<  The  advocator,  besides  contesting  this  construction  of  the  bond, 
•niintains,  that  the  bond,  if  bearing  this  oonstructioni  was  beyond 
'  the  powers  of  the  oommittee,  who,  it  is  said,  were  authorised  to 

<  ple%e  no  more  than  the  toUs  leviable  on  the  particular  line  on 

<  wUch  the  borrowed  money  was  to  be  expended.     But,  if  the  re- 

<  apondent  is  right  in  his  construction  of  the  bond,  it  b  too  late  to 
'dialleoge  the  powers  of  the  committee  after  the  money  has  been 
^  received,  applied  to  one  of  the  purposes  of  the  trust,  and  interest 
^  pud  on  it  for  nearly  twenty  years/ 

The  advocator  rtclaim^  but  the  Court  unanimously  adhered.      judgment. 

MJPdbflM.  Ordioary.  For  Advocator,  Iham  t^  JPoc  (Bopt,)  G.  G.  B^ 

WwL  St9B»it  W.  &  Ageat.         Alt.  JamMOth  Chrittiwiu       Thomas  JokntUm^ 
&8.C  Agent.         B,  Clerk. 
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SECOND  DIVISION. 
No.  XV.  22  November  1 838. 

FULLARTON 

offainst 
HAMILTON. 

Superior  and.  Vassal. —  When  lands  have  been  sold  with  a  proeu" 
ratory  and  precept^  and  an  Migation  to  infeft  either  ame  vdde 
mef  and  the  purchaser  has  taken  infeftment  en  the  precept^  tciAout 
executing  the  procuratory^  or  obtaining  amfirmation^  it  is  competent 

for  the  heir  of  the  seller  still  to  make  up  his  titles  by  service  and  re^ 
tour,  or  precept  ofclare  constat,  to  the  mid^superioritg,  as  his  doing 
so  forms  no  bar  to  the  purchaser,  at  any  time  aftenoards,  oompUtvng 
his  right,  by  executing  the  procuratory,  or  obtaining  a  title  by  con" 

frmation. 

The  late  Mr  Charles  Hamilton  of  Fairholm  sold  the  lands  of  South 
Sunnyside,  part  of  his  entailed  estate,  under  the  authority  of  the 
statute  42  Geo.  Ill,  for  payment  of  the  land-tax.  Upon  doing  so 
he  granted  to  the  purchaser  a  disposition,  with  an  obligation  to  infeft 
the  disponee  a  me  vel  de  me,  and  containing  likewise  both  a  pro^ 
curatory  of  resignation  and  a  precept  of  sasine.  This  disposition, 
with  the  unexecuted  procuratory  and  precept,  was  afterwards  as- 
signed to  himself;  and  he  took  infeftment  on  the  precept,  thereby 
holding  the  dominium  utile  of  this  portion  of  the  entailed  estate  of 
and  under  himself  as  superior.  He  afterwards  conveyed  these  lands, 
along  with  some  other  unentailed  property,  to  Mr  Claud  Russell, 
in  trust,  for  payment  of  his  debts.  This  trust-disposition  also  con- 
tained procuratory  and  precept ;  and  Mr  Russell  took  infeftment  on 
the  precept,  and  thus  came  to  hold  these  lands  of  Sunnyside  under 
Mr  Hamilton,  as  his  superior.  He  afterwards  disponed  them,  with 
procuratory  and  precept,  to  Mr  Keir,  who  again  took  infeftment  on 
the  precept,  thereby  holding  the  lands  base  under  his  author,  Mr 
Russell.  Mr  Keir  again  disponed  them,  by  a  trust-deed,  to  Mr 
Fullarton,  the  pursuer,  with  the  same  option  of  infeftment  either  a 
me  vel  de  me,  and  procuratory  and  precept,  upon  which  the  pursuer 
was  infeft.  There  were  thus  four  successive  base  infeftments  fol- 
lowing upon  Mr  Hamilton's  original  disposition,  none  of  which  had 
been  confirmed  by  his  superior,  the  Duke  of  Hamilton,  and  none 
of  the  procuratories  of  resignation  had  been  executed. 
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Mr  Charles  Hamilton  then  died,  and  was  succeeded  by  his  son,  22  Nov.  I833r 
Mr  John  Hamilton,  who  made  up  his  title  to  the  entailed  estate  of    ^*^v^^ 
Fairholm,  by  obtaining,  as  heir  of  entail,  a  precept  of  clare  constat  Hamilton.^'  * 
from  the  Duke  of  Hamilton,  his  superior.     The  precept  thus  ob* 
tained  contained  the  lands  of  Sunnyside,  as  well  as  the  other  por- 
tions of  the  entailed  estate,  as  Charles  Hamilton  had  died  last  vest 
sod  seised  in  these  lands,  under  the  granter  of  the  precept. 

Mr  FullartoD  now  wished  to  sell  the  lands  of  Sunnyside,  in  exe* 
cutioD  of  the  trust  which  he  had  undertaken  for  Mr  Keir ;  but  in 
attempting  to  do  so  he  thought  he  was  impeded  by  the  supervening 
iofeftment  of  Mr  John  Hamilton  on  this  precept  of  dare,  in  which 
these  lands  were  embraced  along  with  the  rest  of  the  entailed  estate, 
sad  Mr  Hamilton,  at  the  same  time,  held  out  some  threats  in  their 
correspondence,  to  try  a  reduction  of  the  sale  made  by  his  father  of 
that  portion  of  the  entailed  estate,  under  the  authority  of  the  statute 
42  Geo.  ni. 

Under  these  circumstances  Mr  FuUarton  raised  the  present  ac- 
tion of  reduction  and  declarator,  concluding  against  Mr.  Hamilton, 
and  all  the  other  substitute  heirs  of  entail  in  the  estate  of  Fairholm^ 
ht,  for  reduction  of  the  precept  of  clare  constat,  and  the  infeftment 
fiiilowing  on  it ;  and,  2dly,  for  declarator  that  the  pursuer  had  the 
only  good  and  undoubted  right  to  the  said  lands  of  Sunnyside* 
Mr  Hamilton,  in  his  defences,  consented  to  decree  being  taken  in 
terms  of  the  declaratory  conclusion  of  the  libel,  and  only  resisted 
the  action,  in  so  &r  as  it  sought  to  reduce  and  set  aside  the  precept 
of  elare  constat,  and  as  it  concluded  for  expenses. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note:  <  The  Lord  Ordinary  having  considered  the  summons  and 

*  defences,  and  heard  parties'  procurators,  particularly  on  the  second 
^and  third  defences,,  which  cousist  of  objections  to  the  pursuer's 

*  tide  to  insist  in  the  reduction  ;  in  respect  that  the  pursuer  stands 
^  infeit  in  the  lands  in  question,  by  base  holding,  under  the  several 
'conveyances  mentioned  in  the  defences,  flowing  from  the  original 
<  disposition  by  the  deceased  Charles  Hamilton,  father  of  the  de- 
'fender,  and  containing  procuratory  of  resignation  and  precept  of 
'sasine,  and  that  neither  the  pursuer,  nor  any  of  his  authors,  has 
^completed  any  title  by  resignation  or  confirmation,  to  be  held  of 
'  the  superior  of  the  said  Charles  Hamilton ;  and,  in  respect  that 
'  the  title  made  up  by  the  defender,  as  the  heir  of  the  said  Charles 
^Hamilton,  by  precept  of  clare  constat,  cannot  in  any  manner  in- 
'  terfere  with,  or  affect  either  the  title  of  the  pursuer  in  the  property, 
*vi  held  by  his  subaltern  infeftment,  or  his  right  to  complete  a  title 
^io  be  held  of  the  superior  of  the  said  Charles  Hamilton  and  the 
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FuUarton  v« 
Hamitton* 


defender,  his  heir,  under  the  disposition  and  procuratory  of  rcag- 
nation  granted  by  the  said  Charles  Hamilton  ;  finds,  that  the  puN 
suer  has  no  title  or  interest  to  call  for  or  reduce  the  precept  of 
dare  constat,  and  instrument  of  sasine  mentioned  in  the  sommoDi, 
and  so  far  sustains  the  second  defence :  Finds,  that  if  the  punuer 
were  otherwise  entitled  to  insist  m  the  reduction,  the  condurioni 
of  the  summons  are  sufficiently  qualified  to  prevent  its  applieatioB 
to  any  lands  contained  in  the  deeds  called  for,  other  than  those 
held  by  the  pursuer,  and,  therefore,  subject  to  the  previoui  fiad- 
ings :  Repels  the  third  defence  as  unnecessary :  Finds,  that  the  poN 
suer  has  a  sufficient  title  and  interest  to  insist  in  the  dedamtory 
conclusions  of  the  summons,  and  f<Nr  expenses;  and  in  respect tto 
the  defender  states,  that  he  does  not  object  to  decree  of  dedantor 
being  pronounced,  finds  it  unnecessary  to  allow  a  record;  and 
finds,  decerns  and  declares  in  terms  of  the  libel,  in  the  dechuatory 
conclusions  thereof:  Finds  the  pursuer  entitled  to  the  expense  of 
raising  the  summons  as  a  summons  of  declarator,  and  bringing  the 
same  into  Court,  and  of  supporting  the  same  against  the  defeooe 
on  the  point  of  expenses ;  and  finds  no  other  expenses  due  to  A 
ther  party/ 

Note. — <  It  was  anxiously  maintained  by  the  pursuer's  comnel 
that  the  defender  was  not  entitled  to  include  the  lands  in  queS" 
tion  in  the  precept  of  dare  constat,  and  that  the  title  so  made 
creates  a  mid-impediment  to  prevent  the  pursuer  from  either  exe- 
cuting the  procuratory  of  resignation,  or  obtaining  a  title  by  con- 
firmation. The  Lord  Ordinary,  from  respect  to  the  statementB  m 
urged,  has  taken  time  to  consider  the  matter  carefully.  But  he 
cannot  see,  either  that,  while  the  sub-vassal  continued  to  hold 
base,  there  was  any  thing  to  prevent  the  heir  of  the  granter  of  the 
procuratory  from  taking,  or  the  superior  from  granting,  a  mere 
renewal  of  the  investiture  in  the  person  of  the  heir,  or  that  sock 
renewal  can  present  any  obstacle  whatever  to  the  pursuer  reDde^ 
ing  his  right  public  by  resignation,  or  obtaining  a  confirmation. 
The  heir's  investiture  is  plainly  a  part  of  his  (the  pursuei^s)  own 
title,  as  long  as  he  chooses  to  hold  base  of  the  granter ;  and  so  fiff 
from  being  an  injury  to  him,  it  is  an  advantage,  in  so  far  as  (lie  feed 
the  mid-superiority  is  thereby  full.  In  fact,  the  only  party  whe 
could  have  had  an  interest  to  object  to  the  precept  of  dare  was  the 
over-superior ;  but  he  having  chosen  to  grant  it,  no  injury  csi 
thereby  arise  to  the  pursuer,  who,  by  executing  the  procuratory, 
can  at  any  time  supersede  the  infeftment  of  the  defender,  as  the 
heir  of  the  granter,  as  effectually  as  he  could  have  superseded  thai 
of  the  granter  himself  in  his  lifetime.  The  procuratory  is  just « 
effectual  after  the  death  as  before,  and,  as  the  defender  in  thil 
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<  poiDt  ola&rly  represents  him,  and  is  easllem^persona,  it  is  equally  SS  Nov.  isas. 

<  effectual  against  him.  -'  \-  *  -. 

<  It  was  admitted,  and  taken  for  granted  oa'ailliands,  in  the  case  Ha,^tom^' 
<of  Dondas  v.  Drummond,  Feb.  10.  1769,  that  .Jt  .was  quite  com- 

*  peteot  for  the  heir  of  the  g^ranter  of  such  a  procuratory  to  obtain 

<  a  renewal  of  the  investiture  in  his  own  person ;  the  'only, question 

<  being,  whether  the  disponee,  holding  by  base  infeftmtoC^.'CDuId 

<  compel  him  to  do  so ; — and,  indeed,  how  can  there  be  a  doubt  *<(^f 

<  this,  when  it  is  evident,  that,  if  the  granter  of  the  procuratory  ha£  /- 
^  not  been  himself  entered  with  the  superior,  the  disponee  could    ' 

<  compel  the  heir,  as  he  could  have  compelled  the  ancestor,  to  take 

<  an  entry ;  in  which  case  he  would  come  precisely  into  the  situa- 

<  don  in  which  the  defender  now  stands  in  regard  to  the  pursuer? 

<  The  Lord  Ordinary  thinks  that  the  pursuer  is  entitled  to  the 

*  expense  of  his  declarator,  whether  the  disputed  letter,  stated  by 
'  the  defender  to  have  been  sent,  but  denied  by  the  pursuer,  was 

<  really  sent  and  received,  or  not ;  because,  by  the  previous  intima- 

<  tions  of  an  intention  to  challenge  the  title,  he  disturbed  the  vali- 

<  dity  of  it,  and  rendered  a  dechirator  necessary ;  and  though  he 

<  thinks  him  wrong  as  to  the  reduction,  he  does  not  think  there  is 

<  groand  for  subjecting  him  in  the  past  expenses  on  that  account* 

The  pursuer  reclaimed^  and  pleaded — That  he  was  entitled  to  Punuer'i 
decree,  in  terms  of  the  reductive  conclusion  of  his  summons,  in  so  ^^^ 
&r  as  the  precept  of  clare  constat  embraced  the  lands  which  had 
been  previously  disponed  to  him,  with  a  procuratory  of  resignation 
and  precept  of  sasine,  in  respect  that  the  precept  thus  obtained  from 
die  superior,  being  posterior  in  date  to  the  procuratory  and  precept 
granted  by  Charles  Hamilton  (the  defender's  ancestor)  to  Uie  au- 
thor of  the  pursuer,  would  preclude  the  superior  from  afterwards 
granting  a  charter  of  confirmation,  or  accepting  a  resignation  from 
the  holder  of  the  procuratory ;  and  that  a  seller,  by  granting  a  dis^- 
position  with  a  procuratory  of  resignation,  precluded  his  heir  from 
joaking  up  any  fresh  title  in  his  person  to  the  lands  so  disponed. 
The  superior,  by  granting  the  precept  of  clare,  with  the  sasine 
Jblbwing  upon  it,  has  filled  the  fee  of  the  estate,  and  the  procura- 
tory granted  by  Charles  Hamilton  cannot  now  be  executed  with* 
out  a  new  resignation  or  renunciation  by  his  heir. 

The  defender  answered — That  the  pursuer  had  no  title  to  insist  Defender's 
in  the  reduction  of  the   defender's  investiture  in  the  dominium  ^'®*^ 
directum  of  the  lands  of  Sunnyside :  That  so  long  as  he  (the  pur* 
luer)  chose  to  hold  the  property  in  question  by  a  base  infeftment 
ander  his  immediate  author,  as  his  superior,  the  defender's  infeft- 
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'22 Not.  1833.  ment  in  the  mid-superiohty  formed  part  of  the  pursuer's  own  title; 
but  if,  on  the  other  hQin<r,  he  preferred  holding  of  the  Duke  of  Ha- 
milton, the  defe'jriid^r^s  superior,  he  had  only  to  obtain  from  him  a 
confirmation  of  itU*the  sasines  subsequent  to  the  original  sale,  vhidi 
would  at  €fAC^  supersede  the  infeftment  of  the  defender. 


FullartOD  v. 
Hamilion. 


Defender's 
Fleas. 


f  » 


Opinion  of 
Court. 


IS^- Court  (Lord  CringUtie  dissenting)  adhered  to  the  judgment 
]ftf  the  Lord  Ordinary,  and  refused  the  note. 
''\''  Lord  Cringletie, — The  question  is,  whether  a  decree  of  reducdoti 
^might  not  be  pronounced  in  favour  of  the  pursuer  of  this  precept  of 
clare,  in  so  far  as  it  embraces  the  lands  previously  disponed  to  him; 
-and,  in  my  opinion,  such  a  decree  is  both  just  and  necessary.  Itb 
certainly  true,  that  the  procnratory  of  resignation  did  not  fall  by 
^the  granter's  death,  and  was  effectual  against  his  heir,  so  long  as 
no  new  title  was  made  up  to  the  lands ;  but  I  doubt  whether  the 
superior  would  be  entitled  to  grant  a  charter  of  resignation  upon 
this  procuratory,  after  having  filled  up  the  fee  by  a  new  infeftment, 
posterior  in  date,  without  either  a  decree  of  reduction,  or  a  renun- 
ciation by  the  defenders.  Quomodo  constat  that  the  pursuer  may 
not  have  renounced  his  right  to  execute  the  procuratory?  Suppo^ 
that  the  defender  had  sold  the  superiority  to  a  third  party,  who  was 
entered  by  the  superior,  could  the  pursuer,  in  that  case,  by  execu- 
ting the  procuratory  of  resignation,  granted  by  the  defender's  fa- 
ther, evacuate  the  defender's  infeftment  and  that  of  the  purchaser 
from  him  ?  Certainly  not  The  superior,  by  granting  the  precept 
of  clare  constat,  has  filled  the  fee ;  and  I  think  the  precept  should 
be  reduced,  in  so  far  as  it  relates  to  the  lands  of  SuDnyside.  On 
such  decree,  and  the  decree  of  declarator  being  pronounced,  the 
superior  would  be  entitled  to  receive  a  resignation,  or  to  grant  a 
charter  of  confirmation  ;  but  until  that  is  done  he  cannot  do  so. 

Lord  Glenlee. — I  am  inclined  to  think  the  interlocutor  right,  on 
the  grounds  which  the  Lord  Ordinary  has  stated  in  his  note.  There 
>vas  an  infeftment  taken  on  the  charter,  with  a  double  manner  of 
holding,  which  secured  the  pursuer  in  his  right;  and  even  suppo- 
sing  that  the  subsequent  precept  of  clare,  granted  by  the  superior 
to  the  defender,  should  be  an  obstacle  against  the  superior  now  gi* 
ving  a  charter  of  confirmation  of  the  previously  existing  base  rights, 
he,  at  all  events,  might  be  compelled  to  complete  the  pursuer's  title 
by  resignation.  The  pursuer,  therefore,  has  nothing  to  do  but  to 
execute  the  procuratory  ;  and,  by  doing  so,  he  will  at  once  carry 
the  mid- superiority  out  of  the  person  of  the  defender.  I  may  add, 
that  I  do  not  see  how  the  tutors  of  the  defender  could  have  pro- 
ceeded to  make  up  his  title  to  the  estate,  otherwise  than  by  inclu«^ 
ding  in  the  precept  of  clare  constat,  to  be  granted  by  the  superior, 
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erery  thing  which  appeared  from  the  records  to  have  been  con-  ^  Nov.  I8d3» 
taiaed  in  his  &ther^8  previous  infeftment   Now,  certainly  the  hold-  .,  TT^'^^''^ 
en  of  the  procuratory  had  done  nothing  hitherto  to  take  tnese  lands  HunJlton. 
out  of  the  infeftment,  in  so  far  as  the  superior  was  concerned.  ^  llbnof 

hard  Meadowbcmk  and  the  Lord  Justice^Ckrk  concurred  with  Couru 
Lord  Glenlee. 

hai  Or£aarj,  Momereiff.      Act  Dtan  ofFae.  (Hope,)  and  MankaU.      Alt.  JCiog^. 
Join  EUar,  and  MaemioA  jr  D<uM,  Agents.         T.  Clark. 

U. 


FIBST  DIVISION. 

No.  XVI.  23  November  1833. 

JOHN  CROM6iE 
against 
JAMES  LANDALE  and  ANDREW  PRIDE. 

Statute,  6  Geo.  IV,  c.  48^  sect.  15.— (Small  Debt  Act.)  — 
Process. — A  summons  of  reduction  of  a  decree  of  the  Jtistices  of 
Peace^  libeUing  oppression  and  malice^  found  incompetent^  in  respect 
of  being  called  without  caution  having  precioudy  been  founds  as  re^ 
quired  by  the  above  statute. 

Crohbie  raised  the  present  action  of  reduction  of  a  decree  pro« 
noanced  by  the  Justices  of  Peace  in  the  county  of  Fife,  in  an  ac- 
tion raised  against  him  at  the  instance  of  the  defenders  before  these 
Justices.  The  pursuer  libelled,  that  the  original  action  was  for 
128. 6d,  for  dues  for  grinding  twelve  and  a  half  bolls  of  oats.  The 
pursuer  had  paid  the  said  sum  and  produced  the  receipt,  notwith* 
standing  of  which  the  Justices  had  decerned  against  him ;  *  by  which 

*  the  said  Justices  of  Peace,  in  the  capacity  of  judges  in  the  said 

*  Justice  of  Peace  Court,  acted  maliciously  and  oppressively  against 

*  the  pursuer.'  Upon  this  decree  he  had  afterwards  been  imprisoned, 
imd  the  whole  proceedings  *  were  therefore  irregular,  unwarrantable, 
.'  illegal  and  oppressive  in  the  highest  degree.'  The  summons  con* 
duded  for  reduction  of  the  said  decree,  and  for  damages.  The 
sommons  of  reduction  was  called  without  caution  for  the  expenses 
having  been  found,  in  terms  of  the  15th  section  of  the  Small  Debt 
Act,  (6  Geo.  IV,  c.  48))  by  which  it  is  provided,  that  ^  in  case  of 
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83  Nov.  183)1  <  a  reduction  on  the  alleged  ground  of  malice  and  oppression,  th« 
^^^V^^    <  pursuer  shall,  before  the  summons  of  reduction  is  called^  be  ob« 
Landftie  and    *  ^^S^  ^  ^^^  SttdScient  caution  in  the  hands  of  the  clerk  of  cooit. 
Pride.  ( for  payment  of  such  expenses  as  may  be  awarded  against  him.' 


Defender!* 
Fleas. 


The  following  preliminary  defences  were  pleaded  : 

1.  The  action  is  incompetent  under  6  Geo.  IV,  c.  48,  sect  15, 
there  being  no  relevant  grounds  libelled  to  infer  malice  and  op* 
pression  on  the  part  of  the  Justices. 

2.  The  Justices  ought  to  have  been  called  as  parties. 

3.  The  action  falls  to  be  dismissed,  in  respect  the  pursuer  has 
not  found  caution  for  expenses,  in  terms  of  the  act  6  Geo.  IV, 
c.  48^  sect.  15. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note  :  <  The  Lord  Ordinary  having  considered  the  summons  and  de- 
fences, and  heard  parties'  procurators  on  the  preliminary  defenees, 
sustains  the  third  preliminary  defence :  Finds,  that  the  calling  of  the 
summons  was  incompetent,  in  respect  that  caution  had  not  been 
previously  found,  in  terms  of  the  express  enactment  of  the  15th 
sect,  of  the  statute  6  Geo.  IV,  c.  48  :  Finds,  that  the  action  is 
not  legally  in  Court  by  the  summons  so  called,  and  dismisses  the 
same,  without  prejudice  to  any  other  summons  which  may  be 
duly  brought  into  Court,  and  decerns :  Finds  the  pursuer  liable 
in  expenses,  and  remits  the  account,  when  lodged,  to  the  Auditor, 
to  tax  the  same,  and  to  report.' 

Note, — *  The  Lord  Ordinary  is  very  clearly  of  opinion,  that  the 
first  preliminary  defence  is  also  well  founded,  and  that  there  is  a 
total  incompetency  in  the  reduction  under  the  summons,  as  libels 
led ;  because  it  is  neither  laid  on  any  violation  of  the  statute  in  the 
form  of  the  proceedings,  nor  is  any  statement  made  relevant  to  in* 
fer  malice  and  oppression  on  the  part  of  the  Justices.  The  facts 
represented,  at  the  utmost,  amount  to  error  in  judgment,  whether 
in  regard  to  the  title  of  the  party  prosecuting,  or  the  merits  of  the 
case ;  though,  as  to  the  title,  it  is  not  even  said  that  there  was  a 
defect  of  title.  To  sustain  such  a  summons,  would  render  reduc- 
tion of  any  small  debt  decree  competent,  and  defeat  the  statute. 
There  is  no  reduction  of  the  diligence  or  execution. 
<  But  the  Lord  Ordinary,  conceiving  the  15th  section  of  the  sta- 
tute to  be  one  of  great  importance,  thinks  it  his  duty  to  give  judg- 
ment on  that,  as  exclusive  of  every  thing  else.  Tlie  pursuer^ 
counsel  stated,  that  caution  had  been  found.  But  the  Loid  0> 
dinary  has  ascertained  the  state  of  the  feet  from  the  Clerks.  Ne 
caution,  confessedly,  had  been  either  found  or  tendered,  when  the 
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saimnoDS  was  called  in  Court  on  the  30th  day  of  May  last     But  23  Not.  183& 
long  after  this,  and  after  defences  were  lodged,  though,  before    ^^"^V"^^ 
enrolment,  bond  of  caution  was  offered  in  the  office  of  Mr  Bell,  i^daieimd 
the  Inner- House  Clerk,  on  the  21st  of  June.     But,  by  Mr  Bell's  Pride, 
direction,  it  was  refused  to  be  acknowledged  as  good  caution,  the 
cautioner  not  being  held  sufficient     This,  however,  is  not  the 
proper  point  on  which  the  deYence  rests.     By  the  statute,  as  the 
Lord  Ordinary  understands  it,  it  was  incompetent  to  call  the  sum* 
moDs  at  all,  no  caution  having  been  previously  fonnd.     The  Lord 
Ordinary  must  consider  this  pointed  enactment,   which  differs 
esBentially  from  that  in  the  previous  statute  39  and  40  Geo.  Ill, 
c.  46,  as  intended  for  an  important  purpose ;  and  therefore  it  can- 
not be  competent  for  a  party,  libelling  malice  and  oppression 
against  a  judge,  to  evade  the  statute,  by  getting  his  summons 
called  in  violation  of  it,  by  deceiving  the  officers  of  court,  and 
then  say  he  will  supply  the  defect  by  finding  caution  after  the 
Bummons  has  been  thus  illegally  brought  into  Court  If  the  clause 
of  the  act  is  to  have  effect,  it  must  be  precisely  observed,  other- 
wise there  is  no  summons.     There  had  been  no  caution  offered, 
even  when  these  defences  were  lodged.' 

Upon  advising  a  reclaiming  note  from  the  pursuer,  the  Court  judgment, 
naanimously  adhered. 

Lord  Hatcreiff,  Ordinary.      Act  Tfi&on,  R,  RcherUon,         Isaac  Andgnon^  S.  S.  C. 
Agent.        Alt.  Deu.        Richardion  ff  Landak,  W.  S.  Agents.        B.  Clerk. 

T. 
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SECOND  DIVISION. 
No.  XVIL  23  November  1833. 

DUNBAR 

offainst 
GRANT. 

Peocess. — It  is  incompetent  to  apply  to  a  Lord  Ordinary  for  a  war" 
rant  to  transmit  a  process  in  which  decree  has  been  extracted^  for  the 
purpose  of  beinff  produced  in  an  action  depeviding  before  his  Lordship^ 
— the  Court  alone  having  power  to  grant  suc/i  warrant, 

lord  Meimgn,  Ordinary.  For  Dunbar,  G,  Moir.  IngUg  ff  Donaid,  W.  S. 

AgcMi.  For  Gnnt,  John  Gwr^Wy  W.  8.  Ageat. 

s. 
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SECOND  DIVISION. 

No.  XVIIL  27  November  1833. 

Mrs  HENDERSON'S  TRUSTEES 

against 
JOHN  TULLOCH  and  Others. 

Husband  and  Wife. — Clause. — A  husband  and  wife  hwaing  exe* 
cuted  a  mutual  settlement^  conveying  to  the  survivor  the  whole  heritailU 
and  moveable  property  that  should  belong  to  eWter  or  bath  of  them  at 
the  dissolution  of  the  marriage^  reserving  power  to  ilie  husband  to 
dispose  of y  or  to  contract  debts  upon  the  heritable  subjects  without  thi 
wifds  consent ;  and  the  husband  having  afterwards  lent  money  on  an 

.  heritable  bond^  taken  payable  *  to  the  longest  liver  of  them  two  in  oa»- 
*junctfee  and  liferent^  for  her  liferent  use  only^  and  to  his  km 
*  and  assignees  in  fee  ;*  and  the  husband  having  predeceased,  leavbtg 
considerable  real  and  personal  estate^—foundj  L  JTiat  the  settk- 
ment  was  revocable  by  tlie  husband^  both  as  a  donatio  inter  virum  et 
uxorem,  and  in  virtue  of  his  reserved  powers.  2.  That  the  settle 
ment  was  effectually  revoked^  to  the  extent  of  restricting  the  unfit 
rights  under  the  bond,  to  a  liferent  only,  though  there  were  extra' 
neous  circumstances  tending  to  shew  that  such  was  not  the  husbands 
actual  intention. 

William  Henderson,  a  shopkeeper  in  the  town  of  Thurso,  mar- 
ried early  in  life  without  having  any  property,  (as  stated  by  the 
pursuers,)  but,  aided  by  his  wife's  exertions  and  economy,  he  after- 
wards prospered  in  business,  and  died  possessed  of  funds  amounting 
to  about  L.6000,  of  which  L.2315  was  ascertained  to  be  personal 
estate.  No  marriage-contract  had  been  entered  into;  but  after  the 
subsistence  of  the  marriage  for  several  years,  the  spouses  executed 
a  mutual  settlement,  on  the  narrative  of  love  and  favour,  whereby, 
in  the  event  of  there  not  being  any  child  of  the  marriage  surviving 
at  the  death  of  the  predeceasori  they  dispone  and  assign  to  the  sur- 
vivor, and  to  his  heirs  and  executors,  the  whole  heritable  and  move- 
able property  that  should  belong  to  either  or  both  of  them  at  the 
dissolution  of  the  marriage  ;  *  but  reserving  to  me,  the  said  William 

<  Henderson,  to  sell  and  dispose  of,  or  to  contract  onerous  debts  op- 

<  on,  the  heritable  subjects  at  present  belonging  to  me,  or  which 

*  may  hereafter  belong  to  me,  and  that  without  the  consent  of  the 

*  said  Menie  Sinclair,  and  to  both  of  us  to  alter  these  presents,  as 
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<  we  may  hereafter  incline.     At  the  date  of  the  deed  Henderson  27  Not.  i8dd. 
was  proprietor  of  a  piece  of  ^oand  in  Thurso,  upon  which  he  had     ^^*V^^ 
built  a  dwelling-house  and  shop,  buj;  the  rest  of  his  property  was  TrlT^ees^"/ 
moreable.  Tuiioch  and 

Many  years  afterwards,  Henderson,  with  consent  of  his  wife,  ^^^^^^ 
and  on  the  narrative  of  their  mutual  settlement,  and  *  that  it  is  a 

*  daty  incumbent  on  me,  in  my  own  lifetime,  to  implement  the  ob- 

*  ligation  contained  in  the  said  deed,  in  favour  of  my  spouse,  in  case 

*  she  should  survive  me,'  executed  a  disposition  of  the  heritable  sub- 
jects just  mentioned  in  favour  of  his  wife,  in  the  event  of  his  pre- 
decease. Shortly  thereafter,  Henderson  lent  L.3000  on  heritable 
scanty,  taken  ^  to  the  said  William  Henderson,  and  Mrs  Menie 

*  Sinclair  or  Henderson,  his  spouse,  and  the  longest  liver  of  theip 

*  two,  in  conjunct  fee  and  liferent,  for  the  said  Menie  Henderson 

*  her  liferent  use  of  the  interest  thereof  only,  and  to  the  heirs  and 

*  assignees  of  the  said  William  Henderson  in  fee.'  Henderson  had 
intended,  with  his  wife's  consent,  to  have  taken  this  bond  payable 
-to  trustees,  for  charitable  purposes ;  but  as  the  borrower  objected  to 
this  arrangement,  the  destination  was  allowed  to  stand  as  it  was  ori- 
ginally framed  by  his  agent  ^^ 

About  the  same  time,  a  mutual  trust-deed  and  settlement  was, 
bjr  the  directions  of  both  the  spouses,  prepared  and  extended,  con- 
veying, as  their  common  property,  the  whole  funds  which  the  hus- 
band had  realised  in  trade,  and,  in  particular,  the  heritable  bond  of 
LdOOO,  for  the  charitable  purposes  above  alluded  to;  but  this  deed 
was  never  executed,  in  consequence  of  Mr  Henderson's  last  illness 
and  death. 

Mrs  Henderson  then  entered  into  possession  of  the  whole  estate, 
drawing  regularly  the  interest  of  the  heritable  bond.  Shortly  be- 
fore her  death,  she  executed  a  trust-deed,  narrating  the  mutual  set- 
tlement of  the  spouses,  and  her  resolution  to  fulfil  the  intention  of 
her  deceased  husband,^and  conveying,  inter  alia,  the  heritable  bond 
^  LdOOO,  to  be  applied  to  certain  charitable  institutions. 

The  trustees  under  Mrs  Henderson's  settlement  brought  this  ac- 
tion to  compel  the  heirs-at-law  of  Mr  Henderson  to  make  up  a  title 
to  the  bond  of  L.3000,  and  then  convey  it  to  the  pursuers,  in  imple- 
ment of  the  husband's  obligation  contained  in  the  mutual  settlement 
ezecnted  by  the  spouses. 

In  support  of  the  action  it  was  pkaded^l.  The  circumstances  Funuen* 
of  the  case  exclude  the  idea  of  any  intention  on  the  part  of  the  ^'^^*^ 
husband,  by  taking  the  heritable  bond  in  the  terms  in  question,  to 
feroke  the  destination  in  favour  of  his  wife  contained  in  their  mutual 
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STNoT.  1833.  contract;  aiid»  as  the  husband's  gCDeral  disponee,  Mia  Hendeiwm 
was  entitled  to  succeed  to  the  bond  under  the  destination  to  heiis 
and  assignees. 

2.  The  mutual  contract  of  the  spouses  being  at  the  time  an  equal, 
and  truly  onerous  and  remuneratory  deed,  benefidai  to  both  parties, 
was  not  revocable  by  either  of  them  as  a  donation. 


Hendersoa'B 
Trustees  v. 
TuUoch  and 
Others. 


Pursuers' 
Pleas. 

Defenders* 


Pleaded  by  the  defenders — 1.  The  proTisions  of  the  mntoal  set- 
tlement being  excessive,  in  respect  to  the  wife,  rendered  the  setde- 
ment  revocable  by  the  husband  as  a  donation.  Independently  of 
this,  the  husband's  reserved  right  to  dispose  of,  or  to  contract  debts 
upon,  the  heritable  property  without  his  wife's  consent,  legally  iii»- 
ports  a  power  of  revocation. 

2*  The  destination  in  the  heritable  bond  was  a  virtual  revocation 
of  the  mutual  settiement,  to  the  effeet  of  restricting  the  ^nfe'a  inte- 
rest in  the  bond  to  a  mere  liferent 


The  Lord  Ordinary  (FuUerton)  pronounced  the  following  judg- 
ment :  *  Finds,  that  the  terms  of  the  heritable  bond  granted  by  James 
Sinclair,  Esq.  of  Forss,  to  the  late  William  Henderson,  do  not 
import  a  revocation  by  the  said  William  Henderson  of  the  mutual 
settlement  executed  by  him  and  his  late  wife,  Menie  Sinclair  or 
Henderson,  and,  therefore,  decerns  against  the  defenders  in  terms 
of  the  conclusions  of  the  libel ;  but  finds  no  expenses  due.' 

Nate, — ^  Considering  the  situation  of  the  parties,  and  the  nature 
of  the  mutual  deed  of  settlement,  the  Lord  Ordinary  thinks  it 
very  questionable  how  far  William  Henderson  had  a  power  to  re- 
voke it ;  but,  at  all  events,  revocation  of  such  a  deed  is  not  to  be 
easily  presumed.     In  the  present  case,  there  was  no  deed  of  settle- 
ment  ever  executed  by  William  Henderson  altering  or  recalliog 
that  in  favour  of  his  wife ;  and-  the  revocation  is  supposed  to  arise 
from  the  terms  of  the  bond  taken  by  Mr  Henderson  from  Mr 
Sinclair  of  Forss.     Now,  a  document  of  debt  certainly  may  con- 
tain an  effectual  destination  of  the  right  of  credit ;  and  if,  in  the 
bond  in  question,  there  had  been  a  special  destination  in  favour  of 
persons  there  named,  there  could  have  been  no  doubt  of  the  revo- 
cation thereby  intended  of  Mr  Henderson's  former  settlement 
But  considering  the  presumptions  given  effect  to  by  the  Court  ia 
analogous  cases,  the  Lord  Ordinary  does  not  think  that  the  devo- 
lution, in  the  ordinary  words  of  style,  to  heirs  and  assignees,  in  a 
bond,  can  be  held  to  import  a  revocation  of  a  former  settiement 
As  a  document  of  debt  is  not  the  natural  or  ordinary  instrument 
fpr  the  expression  of  the  testamentary  arrangements  of  the  credi- 
tor, the  intention  to  make  it  so  must  be  most  clearly  and  uneqoi- 
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rocdly  expressed.    And  there  is  the  less  difficulty  in  the  present  37  Noy.  1833; 
ease*  as  it  is  admitted  by  the  defenders  on  the  record,  that  although    ^^'^^'/^^ 
it  was  at  one  time  intended  that  the  bond  should  contain  what  Xm^teeTv!  * 
may  be  called  a  testamentary  destination*  that  intention  was  aban-  TuUocb  and 
doaed  in  consequence  of  the  objections  of  the  debtor*  who  would  ^^^"* 
not  accept  the  loan*  *  unless  the  bond  were  taken  to  Mr  Hender- 
^  son  8  heirs  and  assignees.'     The  Lord  Ordinary  cannot  hold  that 
this  merely  formal  destination  to  heirs  and  assignees*  thus  admit* 
ted  to  be  the  act  not  of  the  creditor  but  of  the  debtor*  was  intend- 
ed to  revoke*  or  had  the  effect  of  revoking*  the  testator's  former 
settlement.' 

This  interlocutor  being  brought  under  review*  the  Court  remit* 
led  the  case  to  Lord  Mackenzie  in  room  of  Lord  Fnlierton*  (now 
an  Ordinary  of  the  First  Division*)  to  hear  parties  more  fully*  and 
to  determine  aa  he  should  see  fit. 
In  pursuance  of  this  remit*  the  Lord  Ordinary  *  finds*  that  the 
mntnal  settlement  executed  by  the  late  William  Henderson  and 
lus  ]ate  wife>  Menie  iSndair  or  Henderson*  by  which  they  dis- 
pone* assign*  and  convey  to  each  other*  and  to  the  survivor  of 
them*  all  property*  heritable  or  moveable,  which  should  be  in  oom«- 
manian  between  them*  or  belong  to  either  of  them*  at  the  time  of 
death*  was  a  donatio  inter  virum  et  uxorem*  in  as  fiur  as  it  exceed-^ 
ed  a  reasonable  provision  for  his  wife*  taking  into  consideration 
the  conveyance  by  her  in  his  iavour,  and  the  whole  circumstances 
of  the  parties  at  the  time  when  the  said  deed  was  executed  :  Finds, 
that  the  said  mutual  settlement*  on  the  part  of  the  said  William 
Henderson*  was  so  excessive*  in  as  lar  as  it  conveyed  to  the  wife* 
is  case  of  her  survivance*  not  the  liferent  only*  but  the  fee  of  the 
whole  of  her  husband's  heritable  property ;  and  that  it  would  have 
been  at  least  a  sufficient  provision  for  her*  although  it  had  not 
given  to  her  the  said  fee*  but  only  the  said  liferent*  along  with 
the  fee  of  the  whole  moveables :  Finds*  that  it  was  therefore  in 
the  power  of  the  said  William  Henderson  to  revoke  the  said  mu- 
tual settlement,  in  so  fiir  as  related  to  the  said  fee  of  heritage,  and 
t  fortiori  in  relation  to  part  thereof;  and  in  particuhir*  finds*  that 
at  the  time  be  took  the  heritable  bond  for  three  thousand  pounds 
from  Sinclair  of  Forss*  he,  the  said  William  Henderson,  had 
power  to  revoke  the  said  mutual  settlement,  in  so  fitr  as  to  limit 
the  right  which  his  wife  was  to  acquire  by  surviving  him  to  a 
Hefent  only  ci  the  said  heritable  bond :  Finds,  that  accordingly, 
in  the  said  heritable  bond,  the  said  William  Henderson  did  take 
the  debtor  bound  to  pay  the  money*  and  grant  infeftment  to  the 
'  md  William  Hendersen,  wd  Menie  Sinclair  or  Henderson*  his 
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tr  No7.  1833.  ^^  spouse,  and  longest  liver  of  them  two,  in  conjunct  fee  and  life^ 
<<  rent,  for  her  liferent  use  of  the  annualrent  thereof  allenarly,  and 
<^  his  heirs  or  assignees  whomsoever  in  fee :'  Finds,  that  this  ex- 
^  press  limitation  of  the  right  constituted  in  favour  of  his  wife  to 

<  the  liferent  only  of  this  bond,  implies  a  revocation  of  the  settle- 

<  ment  by  him  on  her  of  the  fee  of  his  property,  in  so  far  as  relates 
'  to  the  fee  of  the  said  bond ;  therefore  assoilzies  the  defenders  from 

<  the  conclusions  of  the  libel,  and  decerns :  Finds  no  expenses  doe.' 
Nate. — *  The  Lord  Ordinary  thinks  that  the  destination  of  an 

<  heritable  bond,  by  the  terms  of  it  taken  by  the  creditor,  must  be 

<  held  to  have  the  same  effect  as  if  the  creditor  had  executed  a  de»> 

*  tination  thereof  under  his  own  hand,  or  as  if  the  debtor  boond 

<  himself  generally  in  the  bond  to  the  creditor,  to  pay  to  his  nomi- 

*  nees,  in  a  separate  writ  under  his  hand,  and  he  executed  suck 

*  separate  writ.     If,  therefore,  the  destination  in  such  a  bond  imply 

<  a  revocation  in  reference  to  that  bond  of  a  prior  revocable  settle* 

*  ment,  the  Lord  Ordinary  has  no  doubt  that  it  must  have  the  effect 
^  of  such  revocation.     Accordingly,  if  the  destination  in  this  bond 

*  had  been  simply  to  William  Henderson,  whom  &tling,  to  Mr 

*  John  Brown  of  Oatfield,  and  his  heirs,  there  could  have  been  no 

<  question  that  the  general  settlement  was  revoked,  quoad  this  bond. 
^  But  is  the  inference  less  certain  from  the  actual  destination  in  this 

<  case,  to  Mrs  Henderson  in  liferent  allenarly,  and  to  William 

*  Henderson's  heirs  and  assignees?  In  the  supposed  case,  the  ratio 
^  would  have  been,  that  unless  the  general  settlement  were  revoked 

<  pro  tanto,  there  could  have  been  no  use  in  giving  the  subject  to 
^  Mr  John  Brown ;  so  ia  the  actual  case,  unless  the  general  settle- 

*  ment  were  revoked,  pro  tanto,  there  could  have  been  no  use  in 
^  limiting  his  wife's  right  to  a  liferent  allenarly.  The  inference  in 
^  the  one  case  seems  as  certain  as  in  the  other.  For  what  can  be 
'  more  inconsistent  than  limiting,  by  a  subsequent  deed,  a  persen's 

*  interest  to  a  liferent  only,  and  leaving  a  former  revocable  deed 

<  standing,  which  gives  that  same  party  both  liferent  and  fee?  The 

*  statement  of  the  pursuers  too  seems  to  make  the  matter  still  worse 

<  for  them.     They  say,  that  Mr  William  Henderson  (with  the  ap- 

<  proval  of  .his  wife)  intended  to  give  the  fee  to  certain  charitable 

<  institutions,  and  had  inserted  a  destination  of  the  fee  to  these  inati- 
^  tutions  accordingly,  but  that  the  debtor  objected  to  any  other  fonn 

*  of  destination  than  that  which  now  stands  in  the  bond ;  and  that 

*  thereupon  Mr  William  Henderson  adopted  the  destination  now 

<  found  in  the  bond.     Now,  if  that  was  the  case,  then,  of  course, 

*  Mr  William  Henderson's  intention  must  certainly  have  been,  by 

<  the  limitation  of  her  right  to  a  liferent  allenarly  in  the  bond,  to 
^  exclude  Mrs  Henderson  from  all  cbdm  to  the  fee ;  and  this  part 
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of  the  desdnatioii  must  hare  been  worded  by  him,  since  the  S7  Nov.  183S. 
debtor  is  stated  to  have  known  nothing  of  the  mutaal  settlement,     ^<^v^ 
and  could  hare  .no  pretence  for  meddling  with  the  settlement  on  j,^^^^^^^  °  * 
the  wife,  though  he  might  object  to  that  of  the  fee  on  charitable  Tuik>ch  and 
bodies,  which  might  have  caused  him  some  difficulty  in  making  ^^^'^ 
payment,  and  obtaining  a  discharge,  in  case  he  wished  to  pay  off 
the  loan.     The  interference  of  the  debtor,  in  short,  could  not 
possibly  have  extended  beyond  the  destinati<m  of  the  fee.     The 
limitation  of  the  wife's  right  to  a  liferent  allenarly  must  have  been 
the  uninfluenced  act  of  the  husband  himself;  and  being  made  when 
he  intended  to  give  the  fee  to  charitable  institutions,  must,  past 
all  question,  have  been  intended  ultimately  and  absolutely  to  ex- 
dade  the  wife  from  the  fee,  t.  e.  to  revoke  the  general  settlement 
to  that  extent.     If  so,  it  could  not  change  its  meaning,  if,  instead 
of  the  charitable  institutions,  William  Henderson's  own  heirs  were 
substituted,  the  limitation  of  the  wife's  right  remaining  untouched. 
It  is  said  that  William  Henderson  afterwards  contemplated  exd'- 
cuting,  conjointly  with  his  wife,  a  settlement  of  the  fee  on  these 
charitable  institutions,  and  took  the  destination  to  his  heirs  and 
assignees  with  this  view.     If  so,  he  could  not  intend  that  the 
{[eneral  settlement  on  her  was  to  remain  unrevoked,  as  far  as  re- 
lated to  this  fee.     But  there  is  no  legal  evidence  that  he  had  such 
contemplation.     He  executed  no  such  settlement  in  favour  of 
these  charities ;  and  certain  it  is,  that  he  never  executed  any  deed, 
which  he  might  have  done  at  any  time,  recalling  the  limitation  of 
her  interest  to  a  liferent  allenarly,  or  directing  that  his  heirs  should 
make  over  to  her  the  fee  also,  which  had  been  taken  from  her. 
As  to  the  .plea  of  acquiescence,  it  seems  incompetent  to  decide  on 
that,  when  it  is  found  that  the  party  had  no  right  to  give  up. 
Bat  the  Lord  Ordinary,  if  there  had  been  room  for  the  question, 
would  have  repelled  that  plea.' 

The  pursuers  reclaimed^  and  founded  on  the  cases  of  Shearer  v. 
Spmerviile,  13  July  1733,  FoL  Diet.,  M.  6121— Stirling  v.  Crawfurd, 
31  July  1716,  Bruce,  M.  6111— Steven  v.  Dunlops,  1  Feb.  1809— 
Hepburn  v.  Brown,  2  Daw,  342— Weir  v.  Steele,  7  Feb.  1745, 
ftk,  M.  11,859— Robson  v.  Robson,  18  Feb.  1794,  M.  14,958— 
M'Arthar  v.  Jameson,  Wilson  and  Shaw — Murray  v.  Smith  and 
Gibson,  2  Feb.  1831. 

The  Court  adhered  to  the  interlocutor  on  the  merits,  but  found  Judgment, 
the  defenders  entitled  to  their  expenses  out  of  the  fund  in  ques- 
tion. 

The  LardJugtice''Clerk.'T-'IhAr^  fornied  a  clear  opinion  in  favonjr 
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t7  Not.  l83&of  Lord  Mackenzie's  interloeator  on  both  points*  I  am  satisfied 
that  the  judgment  of  the  House  of  Lords  in  the  case  of  Hepbnra 
does  noti  and  was  not  intended  to  interfere  with  the  law  of  donatio 
inter  virum  et  uxorem.  The  clause  of  reservation  in  the  mutual 
settlement  is  one  of  the  broadest  clauses  of  implied  powers  of  re* 
vocation  that  I  can  well  conceive,  for  it  reserves  not  only  a  power 
to  contract  debt  upon,  but  to  sell  the  heritable  subjects.  Then  the 
bond  shews  the  most  manifest  purpose  to  exercise  the  power  to  le^ 
voke* 

Lard  GUnUe. — I  am  entirely  of  the  same  opiniim.  The  husband 
exercised  a  dear  power  entitling  him  to  revoke.  I  do  not  think 
^hat  the  judgment  of  the  House  of  Lords  in  the  case  of  Hepburn, 
as  now  explained  to  us  from  the  bar,  is  in  the  least  degree  inoon* 
sistent  with  the  Lord  Ordinary's  interlocutor. 

Lordi  Crinffktie  and  Meadawbank  entirely  concurred. 

Lordi  MwAaaU  md  F^ilkrtonf  Ordinaries.     For  the  Purauen^  i>f0i  ^JFoc.  fBvfiJ 
Cumnghamtf  iVcavef.        Joieph  Garden,  W.  S.  Agent.  For  the  Defeoda^ 

Skme^  Outraau        J,  $*  £•  Daviditm  f  5j^e,  W.  IS.  Agenti.         T.  Clerk. 

& 


SECOND  DIVISION. 


No.  XIX. 


2S  November  1888. 


Sin  W.  CARMICHAEL  ANSTRUTHER 

ajfainsi 
Mrs  ANSTRUTHER  and  HUSBAND. 

Collation. — Tailzie.-^^  Jieir  of  entail^  who  is  also  the  heir  aluh 
qui  suecessuruMf  and  one  of  the  nearest  of  kin  of  his  predecessor^  is 
not  entitled  to  share  in  the  moneable  succession^  without  collating  his 
Kfereni  interest  in  the  entailed  estate* 


The  late  Sir  John  Carmiohael  Anstruther  died  in  pupUlarity,  and 
was  survived  by  his  uncle,  the  present  Sir  Windham  C.  Anstruther, 
and  his  aunt,  Mrs  Anstruther,  who  were  his  two  nearest  of  kin  and 
executors  ab  intestate,  the  former  being  also  the  heir  of  entail  of 
the  large  entailed  estates  of  Carmichael  and  Anstruther,  and  the 
heir  alioqui  suocessurus  of  his  nephew.  The  deceased  left,  besides 
his  entailed  estates,  a  lai^e  fund  of  money  and  other  moveable  pro* 
party,  amounting  to  about  L.  60,000.     In  these  dreuaiatancea  Sir 
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Windbam  C.  Anstruther  claimed  a  sLare  in  the  executry  along  28  Not.  183a 
with  his  sister  Mrs  Anstruther,  offering  to  collate  only  the  heirship    .^^I*^ 
moveables,  and  any  other  heritable  property  to  which  he  had  sue-  struther  v.  Mrs 
ceeded  as  heir  of  line  of  his  nephew,  by  fee-simple  titles,  but  not  Ansmiiherand 
the  estates  to  which  he  had  succeeded  as  heir-male  and  of  entail. 

The  question  was  tried  in  an  action  of  multiplepoinding  raised  in 
the  same  of  a  judicial  factor  appointed  by  th^  Court  over  the  exe- 
cutry  estate,  in  which  the  two  competitors  appeared  as  claimants ; 
and  the  Lord  Ordinary  took  the  cause,  with  the  respective  claims, 
to  report  in  cases. 

The  arguments  of  the  parties  were  nearly  thq  same  with  those 
vhich  were  formerly  urged  in.  the  case  of  Little  Gilmour  v.  Gil- 
inoar,  13  Dec.  1809 ;  the  only  distinction  between  the  two  cases 
alleged  by  the  claimant,  Sir  W.  C.  Anstruther,  being,  that  the  en- 
tuls  under  which  he  inherited  were  all  destined  in  favour  of  heirs- 
nale  to  the  exclusion  of  heirs  of  line,  whereas  the  entail  in  the  case 
of  Little  Gilmour  carried  the  estates  to  heirs  of  line,  only  exclu- 
ding beirs-portioners. 

The  Lords  were  unanimously  of  opinion,  that  the  case  of  Little  Judgment. 
.Gilmour  was  properly  decided,  and  that  the  point  could  no  longer 
he  held  doubtful.     They  therefore  repeated  the  judgment  pronoun- 
ced in  that  case,  finding  ^  that  Sir  Windham  Carmichael  An- 
'struther,  heir  of  entail  and  provision  to  the  deceased  Sir  John  Car- 

( michael  Anstruther,  his  nephew,  in  the  entailed  estates  of  Car- 

<  michael  and  Anstruther,  being  also  heir  of  line  to  his  nephew, 

<  cannot  claim  a  share  in  the  moveables,  along  with  his  sister,  with- 
'  out  collation ;'  and  remitted  to  the  Lord  Ordinary  to  proceed  ac- 
cordingly. 

Lord  Ordinary,  Medwyn,         Act  •/.  A.  Mwrtty  and  Rutherfvrd.  AlL  Dean  qf 

Foe.  (Baf€y)  Jameson^  Shaw,  and  H,  Bruce.  JTer  jr  Dickstm,  and  HwUer^ 

GnpMJ-  Caikeart,  Agents.  T.  Cink. 

u. 


TOU IX.  H 


114  DECISIONS  OF  THE  No,  20. 


FIBST  DIVISION. 

No.  XX.  80  November  1833. 

CHARLOTTE  ORME 

agaiiut 
HARRIET  DIFFORS. 

Husband  and  Wife.— *^  married  wamanU  privilege  of  exenq>Hon 
Jrom  imprisonment  for  civil  debt^  held  not  to  apply  where  the  woman 
carries  on  a  separate  business^  and  her  husband  is  not  resident  withifi 
Scotland. 

The  suspender,  Orme,  resided  for  seyeral  years  in  Edinburgh) 
where  she  took  a  house  in  her  own  name,  and  kept  a  school  with 
the  assistance  of  her  daughter.  Being  charged  by  an  indorser  for 
payment  of  a  bill  for  L.  14,  lOs.  which  she  had  accepted  as  the  price 
of  a  watchy  she  presented  a  bill  of  suspension,  on.  the  general 
ground,  that  being  a  married  woman,  her  husband,  William  Orme, 
being  resident  in  London,  she  could  not,  for  any  civil  debt  so  con- 
tracted, be  subjected  to  personal  imprisonment. 

In  proof  of  the  marriage,  she  referred  mainly,  to  an  agreemcDt 
entered  into,  some  months  previous,  between  herself  and  her  al- 
leged husband,  relative  to  the  disposal  of  some  property  which  had 
been  lately  left  to  her  by  a  relation  in  India. 

In  answer,  the  charger  maintained,  that  no  proof  of  the  alleged 
marriage  had  been  produced ;  but,  at  all  events,  supposing  the  mar- 
riage to  be  established,  the  rule  of  law  was  inapplicable  to  a  case 
like  the  present,  where  the  debt  had  been  contracted  by  a  wife  who 
carried  on  a  separate  trade,  in  her  own  name,  while  her  husband 
was>  out  of  the  kingdom*  It  was  settled  by  the  decision  of  the 
Court  in  the  case  of  Churnside  v.  Currie,  11  July  1789,  M.  6062, 
that  in  such  a  situation  the  privilege  did  not  apply. 

The  Lord  Ordinary  appointed  the  bill  of  suspension  and  answers 
to  be  reported  to  the  Court    *  Note. — The  Lord  Ordinary  regrets 

<  that  he  cannot  comply  with  the  request  of  the  respondent,  by 

<  at  once  giving  a  judgment  on  the  merits  of  the  case.    He  has 
*  considered  the  point  carefully  with  the  view  of  doing  so,  but  he 

<  finds  himself  so  situated  that  he  cannot  do  so ;  and,  therefore^  he 

<  can  only  enable  the  parties  to  obtain  the  judgment  of  the  Coart 
'  with  the  least  expense  possible.    It  appears  to  him  that,  from  the 

<  deeds  produced^  there  is  prima  fade  ground  to  presume  that  ibf 
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complainer  is  a  married  woman,  and  that  her  husband  is  alive,  30  Nov.  1833. 
though  there  is  not  complete  evidence  of  the  fact,  and  this  might 
be  enoagh  for  passing  the  bill  if  the  case  depended  on  that  fact  Dig^j^' 
alone;  but  it  involves  a  far  more  important  question,  viz.  whether 
a  married  woman,  living  apart  from  her  husband,  he  being  resi- 
dent in  England,  and  the  woman  carrying  on  an  independent 
business  on  her  own  account,  is  liable  to  personal  diligence  on  a 
biU  of  exchange  granted  by  her  ?  The  case  of  Churnside,  in  1789^ 
certainly  sanctions  the  affirmative,  at  least  if  the  debt  was  con- 
tracted in  the  separate  trade.  But  the  Lord  Ordinary  had  the 
misfortone  to  participate  in  the  doubts  expressed  hj  Mr  BelF^ 
(Qmu  il  167,)  and  also  by  Mr  Brodie,  (Notes  on  Staivy  34,)  bow 
far  the  principle  of  that  case  is  sound,  and  how  far  it  can  be  held 
to  have  settled  so  very  important  a  question  of  law.  He  doubts 
how  far  it  is  recondleable  on  principle  with  the  grounds  on  which 
80  many  other  points  in  the  same  department  of  law  have  been 
aolemnly  settled ;  and  he  hesitates  the  more  to  repeat  so  important 
a  judgment,  when  he  otwerves  that,  in  the  English  law,  after  some 
wavering  in  the  judgments,  the  point  was  at  last  very  solemnly 
seeded  against  the  liability  of  the  wife,  unless  the  husband  bad 
been  actually  transported— Marshall  v.  Button,  8  71  £  545— • 
March  v.  Hutehinson,  2  £.  amf  P.  226. 

*  Whether  the  Court  may  see,  in  the  facts  of  this  case,  any 
grounds  on  which  it  can  be  decided,  without  involving  this  very 
seriotts  question,  the  Lord  Ordinary  will  not  presume  to  say ;  but 
he  has  hot  been  able  to  find  any  such  grounds  satisfactory  to  his 
own  mind.' 

At  the  advising,  it  appeared  to  their  Lwdships  that  no  sufficient  Opinion  of 
tridenoe  of  the  marriage  had  been  produced,  supposing  the  ques*- 
tion  to  depend  upon  that  fact ;  but  the  Lord  President  said,  that 
efen  if  a  marrii^  were  established,  he  did  not  think  that  this 
wonld  be  a  ground  for  suspending  the  chaise*  His  Lordship  had 
DO  doobt  upon  dte  pdnt  of  law,  which  be  understood  to  have  been 
deliberately  settled  in  the  case  of  Churnside,  and  he  did  not  think 
A»t  there  was  any  sufficient  ground  for  shaking  the  authority  of 
that  judgment 

lurds  Bdlgray  and  QUUee  having  both  concurred  in  the  opinion 
expressed  by  the  Lord  President,  their  Lordships  refused  the  bill  Judgment. 
t€  sospensiony  and  found  expenses  due. 

bui  HmnSffi  Ordinsrj.  Act.  P.  Bohertmm.  Amdk  {•  li^AlUm,  Agentk 

Alt  BuAafird.        Jaam  Watson,  W.  S.  Agent* 

c. 
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FIRST  DIVISION. 
No.  XXL  3  December  1833. 

JAMES  GRANT 

against 

JAMES  GORDON  and  Others. 

Jurisdiction* — Road  Act. — A  local  road  act  havitig  declared^  that 
any  complaint  against  the  trustees  for  any  thing  done  in  execution  of 
the  actf  is  only  competent  before  the  quarter  sessions  of  the  county^-^ 
foundf  that. where  there  has  been  a  demotion  from  the  act^  thejurih 
diction  of  the  Court  of  Session  is  not  excluded.  ' 

Bt  the  turnpike  act  for  the  coanty  of  Banff,  die  trustees  are  em* 
powered,  at  their  annual  meetings,  to  fix  what  roads  are  to  be  made, 
altered,  amended,  widened,  and  repaired  within  their  respective 
districts*  The  statute  provides,  that  ^  in  taking  the  necessary  ground 

<  for  making,  altering,  or  widening  the  said  roads,  or  in  taking  down 

*  any  house  or  houses,  or  part  or  parts  of  any  house  or  houses,  by 
^  authority  of  this  act,  if  the  said  respective  trustees  shall  not  come 
^  to  any  agreement  with  the  owner  or  owners,  and  occupier  or  oc> 
^  cupiers  of  the  lands  where  the  roads  are  to  be  altered  or  widened 
^  &c.  application  shall  be  made  to  the  Sheriff-depute  of  the  said 

*  county,  or  his  substitute,  to  summon  a  jury,  in  order  to  value  the 

*  ground  necessary  to  be  taken  and  used,  &c. ;  and  the  said  Sheriff 

*  depute  or  his  substitute  is  hereby  empowered  and  required,  upon 

<  such  application,  to  order  notice  thereof  to  be  given  to  the  owner 
^  or  owners,  and  occupier  or  occupiers  of  such  ground  or  houses,  and 

<  afterwards  to  issue  a  summons,  in  the  usual  manner,  for  calling  to- 

<  gether  and  impannelling  a  jury,  consisting  of  fifteen  persons  in 
^  number,  to  examine  into,  and,  after  such  examination,  to  return  a 

<  verdict  upon  oath  as  to  the  damage,  &c. ;  and  after  the  verdict  is 
^  pronounced,  the  said  Sheriff*depute  or  his  substitute  is  hereby  re- 

<  quired  to  adjudge  payment  of  the  value  and  amount  of  the  loss  or 

<  damage  thereby  awarded  to  the  persons  having  right  thereto;  and 
^  the  said  proceedings,  and  order  of  the  Sheriff*  depute  or  his  substi- 

<  tute,  shall  be  final,  and  not  removable  or  questionable,  by  bill  or 

*  letters  of  advocation  or  suspension,  to  or  by  any  other  court  what- 

*  soever,  any  law  or  usage  to  the  contrary  notwithstanding/ 

The  act  farther  provides,  *  that  in  case  any  person  interested  shall 

<  apply  for  and  obtain,  from  any  judge  competent  a  warrant  for 
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^stopping  the  execution  of  any  of  the  roads  to  be  made  under  au->  S  Dec.  1833.- 
« thofity  of  this  act,  the  said  judge  is  hereby  directed  and  empower-    ^*^V"^ 
< ed  to  recall  such  warrant,  and  remove  any  sist  obtained  as  afore*  Qordonand 
*8ud,  provided  sufficient  caution  isfoimd  by  the  respective  trustees,  Otben. 
I  therein  named,  for  the  amount  of  such  damages  as  may  be  ultimate- 
<.l]r  awarded  to  the  person  suing  for  the  same,  and  ascertained  in 

<  manner  herein  after  prescribed :  That  any  person  who  shall  think 

<  himself  or  herself  aggrieved  by  any  proceedings  to  be  had  in  the 

*  ezecation  of  this  act,  for  which  no  particular  relief  has  been  here* 

<  by  provided,  may,  within  six  months  after  the  matter  complained 

<  of  shall  be  done,  but  not  afterwards,  appeal  to  the  Justices  of  the 

*  Peace,  at  the  quarter  sessions  for  the  county  of  Banff,  the  appel- 

*  lant  giving  fifteen  days'  previous  notice  of  such  appeal  to  the  de* 
(fender  or  defenders,  and  to  the  clerk  of  the  said  trustees,  and  to 
^the  derk  of  the  Justices  of  the  Peace ;  which  Justices  shall  have 
^authority  to  hear  and  determine  the  matters  in  dispute,  and  their 

<  judgment  therein  shall  be  final.' 

The  statute  farther  provides,  that  all  prosecutions  for  any  thing 
done  under  the  statute  shall  be  commenced  <  within  the  space  of  six 

<  calendar  months  after  the  penalty  or  forfeiture  is  incurred,  of 
'  wrong  done  or  injuries  suffered,  and  not  afterwards.' 

At  a  meeting  of  the  trustees  of  the  fifth  or  upper  district  of  the 
«)anty,  on  21  June  1828,  it  was  agreed  to  alter  a  certain  line  of 
road  within  that  district.  This  meeting  was  attended  by  Jamed 
Gordon,  a  trustee  in  his  own  right,  and  by  others,  as  factors  for  pro-^ 
prietors  possessing  the  statutory  qualifications.  This  alteration  of 
die  line  of  road  encroached  upon  a  small  portion  of  the  pursuer's 
&nn.  No  offer  of  compensation  was  made  by  the  trustees  to  the 
puTBiier  for  the  ground  so  to  be  taken  from  him ;  nor  was  any 
tpplication  made,  in  terms  of  the  statute,  to  the  Sheriff,  to  have  the 
compensation  or  damages  assessed  by  a  jury. 

The  operations  on  the  pursuer's  farm  commenced  on  8  July  1828, 
and  two  days  afterwards  be  presented  a  petition  to  the  Sheriff  of 
fianfisJHre  for  an  interdict  against  the  trustees  proceeding  to  make 
this  new  road,  and  destroying  .the  crc^,  and  also  concluding  for 
damages  and  expenses.  Answers  were  given  in,  in  name  of  some 
of  the  gentlemen  who  attended  the  meeting  of  trustees  of  21  June, 
referring  to  the  minutes  of  that  meeting  and  to  the  act  of  Parlia- 
meot,  under  which  they  maintained  they  had  a  right  to  make  the  al- 
teration on  the  road ;  and  as  they  were  all  along  willing  to  pay  for 
the  Talue  of  the  ground,  the  petition  for  interdict  was  incompetent, 
as  the  pursuer  could  only  apply  to  have  the  value  assessed  by  a  jury^ 

*  The  Sheriff  appointed  the  respondents,  qua  trustees,  to  find  cau. 
tioQ  for  any  damages  that  might  be^found  due  to  the  pursuer ;  and 
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3  Dec  1833.  thb  being  done,  he,  on  15  Noyember  18S8»  *  in  respect  of  the  foie^ 
^  going  judicial  enactment,  refuses  the  interdict,  dismisses  the  pro» 
'  cess,  and  decerns.' 

In  April  1680,  the  pursuer  raised  the  present  action  of  ejecdon, 
intrusion  and  damages ;  and  he  afterwards  advocated  the  proceed^ 
iog  before  the  Sheriff,  which  was  conjoined  with  the  other  aetioD. 


Grant  0. 
Gordon  and 

Others. 


Defenders* 
Pleas. 


Pursuer's 
Pless. 


In  defence  it  was  pleaded — That  by  the  judgment  of  the  Sheiil^ 
dismissing  the  application  for  interdict,  which  had  been  acqaieioed 
In  by  the  pursuer,  it  was  res  judicata  that  the  alteration  of  the  raid 
was  a  competent  and  regular  proceeding  under  the  statute ;  and^ 
therefore,  the  pursuer  could  only  recover  the  value  of  the  ground 
iaken  under  the  caution  which  was  found  in  the  Sheriff-rooart  It 
was  incompetent  to  conclude  for  damages  in  this  action,  as  damges 
eonld  only,  under  the  statute,  be  recovered  by  application  to  die 
quarter^sessions,  or  by  the  verdict  of  a  jury  summoned  by  the  She^ 
riff. 

It  was  pleaded  in  answer — Where  trustees  deviate  from  the  di- 
rections contained  in,  or  powers  given  by  a  statute,  they  mustbeoen* 
sidered  as  acting  without  parliamentary  authority,  and  can  obtaii 
no  protection  from  the  statute.  The  defenders  did  not  comply  with 
the  provisions  of  the  statute  on  which  they  found,  in  so  far  as  they 
did  not  offer  compensation  to  the  pursuer  before  taking  possessioni 
or,  upon  such  offer  being  made  and  refused,  apply,  as  the  stststi 
directs,  for  a  jury  to  assess  the  compensation,  and  either  pay  or  con- 
sign the  amount  thereof;  upon  which  being  done,  they  might  bam 
been  entitled  to  enter  into  possession ;  but  took  possession  before 
either  offering  compensation,  or  getting  the  amount  thereof  aaoer 
tained.  As  the  statute  had  been  thus  disregarded,  the  pursuer  wai 
not  limited  to  the  particular  jurisdiction  pointed  out  by  that  statute, 
but  was  entitled  to  obtain,  redress  by  the  ordinary  forms  of  lav,  oi 
the  principle  that  any  thing  done,  not  in  exact  conformity  with  tk< 
provisions  of  the  act,  is  not  a  thing  done  in  pursuance  and  in  exees* 
tion  of  the  act,  as  to  which,  consequently,  the  act  can  be  pleaded. 

The  Lord  Ordinary  pronounced   the  following  interlocutor 
'  Finds,  that  in  the  pursuer's  application  for  an  interdict,  the  She 

<  riff  ultimately,  on  15  November  1S28,  recalled  the  interdict,  if 

<  respect  of  the  respondents,  the  present  defenders,  <  qua  trusteei 
<^  in  terms  of  the  act  of  Parliament,  having  found  sufficient  caatioi 
<^  to  the  petitioner,  (the  pursuer,)  for  the  amount  of  such  daou^ 
<<  as  might  be  ultimately  awarded  on  account  of  the  operations  com 
^  plained  of:'  Finds,  that  this  j  lodgment  was  acquiesced  in,  and  thi 
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the  operadons  of  tbe  defenders  were  allowed  to  be  carried  through  3  Dec  1833: 
without  &rther  challenge :  Finds,  that  the  present  summons  of    ^^^^y^ 
ejection,  intrusion,  and  damages,  was  not  raised  tiU  April  1830,  q^ou  and 
and  that  the  advocation  of  the  Sheriff's  judgment  was  not  brought  Othen. 
till  January  1831 :  Finds,  in  these  circumstances,  that  the  pursuer 
having  so  long  acquiesced  in  the  judgment  of  the  Sheriff,  and  ha- 
Wng  taken  the  benefit  of  the  caution  therein  secured  to  him,  is 
barred,  both  by  the  limitation  of  the  statute,  and  at  common  law, 
from  insisting  in  the  present  proceedings,  and,  therefore,  dismisses 
these  conjoined  actions,  and  decerns:  Finds  the  defenders  en- 
titled to  expenses,  and  remits  the  account,  when  lodged,  to  the 
Anditor  to  tax  the  same,  and  to  report;  reserving  to  the  pursuer 
his  right,  under  the  interlocutor  of  the  Sheriff,  to  ascertain  the 
amoont  of  the  damages  for  which  caution  was  found,  in  the  mode 
pointed  out  by  the  statute/ 

The  pursuer  reclaimed,  Bnd  pleaded — That  the  interlocutor  of  the 
Lord  Ordinary  had  proceeded  on  a  mistake,  as  no  interdict  had 
been  granted  by  the  Sheriff,  and  there  could  be  no  acquiescence,  as 
ike  alteration  of  the  road  had  been  completed  before  the  termina- 
tion of  tbe  proceedings  before  the  Sheriff.  The  act  of  Parliament 
eooU  only  apply  in  reference  to  what  was  done  under  the  act;  but 
here  the  provisions  of  the  statute  had  been  completely  disregarded^ 

Tbe  Court  being  of  opinion,  that  as  the  trustees  had  not  followed  Opioion  of 
oot  the  directions  of  the  act  of  Parliament,  they  had  no  right  to  ^^"^ 
take  possession  of  the  pursuei^s  property,  pronounced  the  follow-* 
log  interlocutor :  *  Alter  the  interlocutor  of  the  Lord  Ordinary  judgment. 
'  reclaimed  against ;  and  in  respect  that  the  terms  of  the  act  of  Par- 

<  liament  were  not  duly  observed  and  complied  with,  find,  that  the 
'  defenders  were  not  entitled  to  encroach  on  the  farm  of  the  pur* 
'soer;  and  remit  to  the  Lord  Ordinary  to  proceed  farther  in  the 

<  cause  as  shall  be  just ;  find  the  pursuers  entitled  to  expenses,'  &c. 

Loia  <Mmuy,  FmOarknu        Act.  P.  Bobertrnm^  MmdmaU         J.  J«  Prater^  W.  a 
Agent        Alt  Pfper,        D.  Grant,  W.  S.  Agent.        B.  Clerk. 
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FIRST  DIVISION. 

No.  XXII.  5  December  1633. 

JOHN  NEIL  AND  JAMES  GLOVER 

agaifut 
JAMES  INGLIS  and  Company. 

e 

a 

Bankrupt.  —  Pactum  illicitum. — Composition-contbact.  — 
'  In  accepHnff  a  composition,  the  creditor  having  reserved  a  dam 
against  the  cautioners  in  a  suspension  of  one  of  the  bilk  claimed^ 
founds  thai  such  stipulation  was  not  illegal; — and  it  being  part  of 
the  agreement  that  the  debtor  slundd  obtain  the  consent  of  the  cau* 
turner  to  the  creditor  accepting  the  composiHoh  under  such  resenor 
tion,  and  such  consent  not  having  been  obtained^-^foundi  that  the 
creditor  was  not  bound  by  the  composition-contrail. 

In  April  1832,  Neil  was. debtor  to  the  chargers  in  three  bills;  one 
for  L.88  :  15  :  6,  which  was  a  renewal,  another  for  L.49  ;  18:6, 
and  a  third  for  L.26  :  18 :  6.  A  charge  having  been  given  for 
payment  of  the  last  of  these  bills,  Neil  presented  a  bill  of  snspen- 
sion,  which  was  passed  upon  caution,  and  Thomas  Glover  and  James 
Glover  became  cautioners  in  the  suspension.  A  charge  was  ako 
given  for  payment  of  the. bill  for  L.88  :  15  :  6,  which  was  followed 
up  by  a  poinding  of  Neil's  furniture. 

*  On  17  April  Neil  called  a  meeting  of  his  creditors,  and  offered 
a  composition  of  3s.  per  pound,  by  two  instalments,  for  which  be 
was  to  grant  bills  with  sufficient  caution.  At  this  meeting  the 
agent  for  the  chargers  attended.  The  creditors  present  considered 
that  the  offer  should  be  accepted  of,  and  agreed  to  recommend  this, 
« it  being  always  understood  that  Messrs  Inglis  and  Company  were 

*  to  abandon  their  poinding,  which  they  had  executed,  of  the  said 

<  John  Neil's  household  furniture,  and  that  all  the  other  creditors 

<  were  to  abstain  from  using  any  diligence.' 

The  result  of  this  meeting  was  communicated  to  the  chaigers  by 
their  agent,  who  wrote  the  following  letter  to  the  agent  for  the  sus- 
penders :  *  I  communicated  to  my  clients  what  passed  at  the  meet* 

*  ing  of  Mr  Neil's  creditors  on  Tuesday.     They  expressed  them- 

<  selves  considerably  disappointed  at  the  state  of  Mr  Neil's  affairs, 

*  &c.     They  seem  disposed,  notwithstanding,  to  agree  to  the  com- 
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<  pofiition  of  3s.  per  pound,  on  condition  of  receiving  sufficient  se-  5.Dec.  1833. 

<  curity,  by  a  bill  or  bills,  at  a  reasonable  date,  and  getting  payment    ^^y^  , 

<  of  the  expenses  incurred  on  the  bills,  and  in  the  suspensions,  re-  oioTerv. 

<  serving  their  claim  against  the  cautioners  in  the  suspension  as  to  Ingi>«  and  Co* 

<  the  bill  for  L.26  :  18  :  6,  and  against  the  other  obligants.' 

Another  meeting  of  the  creditors  was  held  on  21  April,  when 
Neil  renewed  his  offer,  and  proposed  Mr  James  Glover,  the  sus* 
pender,  as  his  cautioner  for  the  composition.  The  meeting  appro- 
Ted  of  the  offer,  <  and  agreed  to  discharge  their  debts,  upon  recei-* 

<  ring  bills  or  promissory-notes  by  the  said  John  Neil,  and  James 
>  Glover  as  his  cautioner  for  the  foresaid  composition,  payable  by 
( the  instalments,  and  at  the  periods  before  mentioned ;  it  being  ex- 
'  pressly  understood,  that  this  agreement  shall  only  be  binding  pro* 

<  vided  the  whole  creditors  agree  to  it,  and  not  otherwise.' 

Neither  the  chargers  nor  their  agent  were  present  at  this  meeting ; 
but  they  afterwards  signed  the  minute,  on  getting  the  following 
letter  from  Neil,  (23  April) :  <  Notwithstanding  your  having  sub- 
^  scribed  the  minute  of  my  creditors  on  behalf  of  Messrs  Inglis  and 

<  Company,  agreeing  to  accept  of  my  offer  of  composition  of  3s.  per 

*  pound,  I  hereby  engage  to  pay  your  clients  the  expenses  incurred 
'  by  them  on  my  bills,  and  in  the  suspensions,  within  three  months 

<  from  this  date,  on  the  accounts  being  taxed,  if  thought  necessary, 

*  reserving  your  clients'  claim  against  the  cautioners  and  attestors  in 

<  the  suspension,  which  is  nowise  to  be  affected  by  this  arrange- 

<  menL'  Of  the  same  date,  the  chargers'  agent  wrote  to  Mr  Neil, 
requiring  him  *  to  get  a  letter  from  Mr  Glover,  as  cautioner  in  the 

<  suspension,  authorising  them  to  accept  of  the  composition,  without 

*  affecting  his  liability  as  cautioner  under  the  suspension.* 

After  a  delay  of  about  four  months  the  composition  bills  were 
sent;  but  the  letter  from  Mr  Glover,  as  cautioner  in  the  suspension, 
was  not  obtained.  A  farther  correspondence  between  the  parties 
took  place,  in  which  the  chargers  proposed  that  Neil  should  himself 
retire  the  bill  for  L.  26,  or  grant  a  bill  for  the  composition  on  that 
as  well  as  the  other  debts,  reserving  his  claim  for  the  balance  against 
the  cautioners.  This,  however,  having  been  refused,  the  chargers 
intimated  their  intention  of  proceeding  with  their  poinding,  upon 
which  the  present  suspension  and  interdict  was  presented. 

In  support  of  the  suspension,  the  suspenders  pleaded — That  the  Sutpenden* 
dmrgers,  having  agreed  to  the  composition,  were  bound  to  accept  ^'^"* 
rf it;  and  the  stipulation,  that  the  bill  for  L.26  :  18  :  6  should  be 
paid  in  full,  was  illegal,  as  creating  an  undue  preference^  and  there* 
fore  was  not  binding  upon  the  parties;  and  the  chargers  having 
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1833.  i^eed  to  abandon  their  diligence,  and  reeeiyed  the  oompontaon 
bilb  for  the  debt  for  which  the  poinding  had  been  executed,  were 
not  entitled  afterwards  to  enforce  that  diligence. 

andCa 

In  antwer  the  chargers  maintained — 

1.  That  it  is  an  essential  condition  of  a  private  composition-con- 
tracty  that  there  shall  be  perfect  equality  among  the  creditors,  or 
sach  difference  only  as  their  \efpl  preferences  entitle  them  to  dain; 
and  where  legal  preferences  exist,  there  is  nothing  unlawful  in  a 
creditor  stipulating  a  fair  consideration  as  the  price  of  his  wailing 
them — BeWs  Commentaries^  ii.  504. 

2.  It  is  "another  essential  condition  in  such  a  contract,  that  all 
the  creditors  without  exception  shall  concur ;  and  if  that  concur'* 
rence  is  not  obtained  within  a  reasonable  time,  the  subscribing  cre- 
ditors have  a  right  to  challenge  or  resile  from  the  contract — JBelTs 
Commentaries^  ii.  505. 

3.  If  notes  or  bills  are  to  be  given  for  the  composition,  the  re* 
fusal,  or  the  not  proffering  of  them,  will  entitle  the  creditor  to  pro- 
ceed with  their  former  demands  and  diligence — BeWs  Commentariesf 
iL606. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

*  The  Lord  Ordinary  having  beard  counsel  for  the  parties,  and 

*  considered  the  closed  record,  and  whole  process,  finds  the  letten 
^  orderly  proceeded,  and  decerns :  Finds  the  suspenders  liable  in 

*  expenses,  subject  to  modification ;  and  remits  the  account  thereof, 

*  when  lodged,  to  the  Auditor,  to  tax  and  to  report' 

Note, — *  The  respondents  were  creditors  of  the  suspender  Neil  in 
'  three  bills,  on  one  of  which  diligence  was  raised,  and  a  poinding 

*  commenced,  and  another  for  L.  26  had  been  brought  under  sua- 

<  pension,  and  caution  found.  In  these  circumstances,  the  sua- 
^  pender  offered  a  composition  of  three  shillings  in  the  pound,  and 

*  the  respondents  agreed  to  accept  it,  on  the  condition  that  caution 

<  should  be  found  for  payment  of  the  composition-bills,  that  the 

*  expenses  incurred  on  the  three  bills,  and  in  the  suspension,  should 

*  be  paid,  and  that  their  claim  against  the  co-obligants  in  the  L.26 

*  bill,  and  against  the  cautioners  in  the  suspension  of  that  bill, 

<  should  be  reserved.    It  was  obviously  implied  in  these  conditions 

*  that  the  consent  of  the  cautioners  in  the  suspension  should  be  ob- 
■  tained  to  the  arrangement,  otherwise  the  reservation  of  the  re- 
« spondents'  claim  agmnst  them  would  have  been  nugatory ;  bat 

<  these  conditions  were  not  implemented  by  the  suspenders.    A 
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long;  delay  took  place  in  forwarding  the  compositioA-billSi  and  the  ^  l^«  ^^^ 
eonsent  <^  the  cautioners  in  the  suspension  to  the  reservation  of     .^y"^^ 
the  claim  against  them  on  the  third  bill  -was*  never  obtained,  Glover  v. 
consequently  the  respondents  were  not  bobnd  by  their  offer.     It  lngli»«Bd  Ca 
is  true,  that  in  the  subsequent  correspondence  between  the  agents 
for  the  parties,  the  agent  for  the  respondents  proposed,  as  an  alter- 
native, that  the  suspender  Neil  himself  should  pay  the  L.26  bill, 
and  expenses.     If  that  proposal  had  been  agreed  to,  and  acted 
upon,  it  might  have,  perhaps,  been  objected  to  as  an  illegal  pre- 
ference ;  for  it  is  a  different  thing  to  reserve  a  claim  against  cau- 
tioners in  a  suspension,  and  to  stipulate  that  the  suspender  him- 
self shall  pay  the  bill  charged  on.     But  the  proposal  was  not  ac- 
cepted, or  carried  into  effect    The  result  is,  that  the  respondents 
are  not  bound  by  the  composition-contract,  the  conditions  under 
which  they  acceded  to  it  not  being  complied  with,  and  therefore 
that  there  is  no  ground  of  suspension.     But  since  the  respondents, 
instead  of  adhering  to  their  original  condition,  proposed,  and  for 
some  time  insisted  on  obtaining  another,  which  would  have  virtually 
amounted  to  an  illegal  preference,  it  is  thought  they  ought  not  to 
be  allowed  full  expenses  of  process.' 

To  this  interlocutor  the  Court  adhered.  -  dement 

Lord  Balffray. — The  letter  of  23  April  was  granted  at  the  time  opinion  of 
the  compooition-contract  was  signed,  and  by  that  letter  the  claim  Coun. 
against  the  cautioners  in  the  suspension  of  the  bill  was  reserved. 
It  does  not  appear  to  me  that  there  was  any  thing  illegal  in  the 
stipulation  of  this  reservation ;  and  I  think  Neil  was  bound,  by  the 
terms  of  the  agreement,  to  get  the  consent  of  his  cautioner  to  the 
chargers  accepting  the  composition.  He  failed  in  doing  so,  and  the 
ehargera  were  then  entitled  to  resort  to  their  separate  security. 

Lord  Craiffie  entertained  doubts^  The  composition-contract  forms 
a  contract  among  the  creditors  themselves,  as  well  as  between  the 
oreditors  and  the  debt<Mr ;  and  one  creditor  ought  not  to  be  entitled 
to  reserve  his  separate  security,  without  the  knowledge  or  con- 
tent of  the  other  creditors,  who  might,  upon  knowing  that  circum*- 
stanoe^  have  declined  to  enter  into  the  composition. 

Lord  Gillies. — It  does  not  appear  to  me  that  there  was  any  thing 
improper  in  this  transaction.  The  chargers  had  a  separate  security 
in  the  suspension  of  the  L.26  bill,  and  in  reserving  this  security 
they  did  nothing  but  what  they  were  entitled  to  do*     Neither  the 

ereditoTB  nor  the  cautioner  for  the  composition  had  any  interest  to 

sb|ect  to  tills. 
Lord  President  concurred.     The  reservation  was  perfectly  legal 
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5  Dec- 183a  and  competeDt  If  a  creditor  had  an  heritable  seenrity  for  part  of 
^^'^V^^  his  debt,  he  would  be  entitled,  in  a  settlement  by  composition,  to 
G  W  t  resume  that  security.  No  doubt,  in  judicial  compositions,  auch  se- 
jDglis  and  Co^  curi^ies  must  be  valued,  but  that  has  nothing  to  do  with  the  present 
Opinion  of      ^^^^*    There  was  no  illegality  in  the  reservation  here, 

Couit 

Lord  Ordinary,  Corehouse.  For  Suspenders,  Dean  ofFac,  fHopeJ  PaUrmm^ 

J,  CuHen,  W.  S.  Agent.  For  Chargers,  Skene,  Dunbar,  Johi  i^nmr, 

W.  S.  Agent.  B.  Clerk. 

T. 


SECOND  DIVISION. 
No.  XXIIL  6  December  1883,    . 

MAGISTRATES  of  DUNDEE 

against 
CHRISTOPHER  KERR. 

Jurisdiction. — Public  Officer. — An  action  before  the  Sheriffs  at 
Hie  instance  of  the  Magistrates  of  a  royal  hurgh^far  removing  their 
toum-clerkfrom  premises  occupied  by  him  for  the  performance  of  his 
public  duties^  and  alleged  to  have  been  assigned  to  him  as  perHn^ 
of  his  office^— found  incompetents 

In  1822,  Christopher  Kerr  was  regularly  appointed  to  the  office  of 
joint  town-clerk  of  the  burgh  of  Dundee,  ad  vitam  aut  culpam,  with 
*  the  whole  fees,  salaries,  profits  and  emoluments  annexed  or  justly 
<  belonging  to  the  said  office.'  Upon  his  appointment  certain  apart- 
ments in  the  town-house  were  allotted  to  him,  as  had  been  the  cus* 
torn,  for  the  performance  both  of  his  official  duties  and  his  private 
business  as  a  writer.  He  continued  to  occupy  the  same  apartments 
till  1829,  whea  he  removed  to  other  chambers  in  the  town- house, 
which  the  Magistrates  fitted  up  for  his  better  accommodation. 

In  1831,  Kerr  was  required,  in  terms  of  a  resolution  of  the  Town- 
Council,  to  remove  from  some  of  these  latter  apartments,  which  were 
now  considered  to  be  more  than  sufficient  for  transacting  the  busi- 
ness of  his  office ;  and  for  enforcing  this  order  the  Magistrates  raised 
an  action,  on  the  10  November  1831,  of  removing  and  ejection^ 
before  the  Sheriff  of  the  county. 
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In  defence  Mr  Kerr,  inter  alia,  maintained,  that  he  could  not,  in  e  Dec  183a 
any  view,  be  required  to  remove  from  the  premises  in  question,    V^^y^^ 
without,  at  the  same  time,  possession  of  his  former  apartments  be-  ^ag»^<^  ^^ 
ing  restored  to  him*  Kerr. 

The  Sheriff  dismissed  the  action,  as  incompetent  before  an  inferior 
court 

In  an  adyocation  the  Lord  Ordinary  *  finds,  that  the  present  ac- 
*  tion  may  be  taken  as  an  action  for  an  immediate  order  for  removal 

<  and  ejection  of  the  respondent ;  and,  in  that  view,  remits  to  the 
i  Sheriff  to  recal  his  interlocutor  dismissing  the  action,  to  sustain 

<  die  same,  and  thereafter  to  proceed  as  to  him  shall  seem  just,  and 
« decerns  accordingly ;  finds  no  expenses  in  this  Court  due  to  either 
•party.' 

The  Court  unanimously  altered  this  interlocutor,  remitted  to  the  judgment 
Sheriff  to  dismiss  the  action,  and  found  the  pursuers  liable  in  ex- 
penses. 

The  Lard  Justice-Clerk  said — I  have  formed  a  clear  opinion  that  opinion  of 
the  interlocutor  is  wrong.  The  notion  is  most  extravagant,  that  it  Co^^ 
is  competent  to  the  Sheriff  to  entertain  a  question  affecting  the  pri- 
vileges, emoluments  and  profits  alleged  to  pertain  to  an  officer,  such 
as  that  of  town-clerk  to  a  royal  burgh.  As  to  the  ground  taken  by 
the  Lord  Ordinary,  it  is  clear  that  this  action,  at  the  commencement, 
was  properly  an  action  of  removing,  and  it  is  impossible  now  to 
convert  it  into  a  summary  process  of  ejection.- 

Ijnd  Gknlee* — I  am  entirely  of  the  same  opinion. 

Lords  Cringletie  and  Meadowbanh  ako  concurred. 

tati  MockaaMt  Ordinaiy.       For  the  Advocators,  Shew,  Baxter*     Brown  4*  MiBerp 
W.  S.  Agents.  For  the  Respondent,  Rutherfiard^  Ivory,  Madachlan  j> 

Jvory,  W.  a  Agents.         T,  Clerk. 

S. 


SECOND  DIVISION. 
No.  XXIV.  6  December  1833. 

CHRISTIAN  STEWART  and  her  Children 

affoinst 
JOHN  MENZIES, 

Prooi. — Pactum  illicitum* — In  a  declarator  of  marriage  at  the 
mtaneeofa  woman  and  Iter  chilcten,  in  which  a  letter  tf  the  de^ 
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$tewmrt  and 
her  Childrea 
0.  Menzies. 


Ihirsuen* 
Pleas. 


fender  teas  Jbtmded  on^  as  eonstiiutinff  marriagey  ar^  at  leadj  as 
important  evidence  of  the  Jhct^  the  defender  was  allowed  to  prove 
that  tlie  letter  was  delivered  to  and  received  by  the  pursuery  on  the 
mutual  understanding  that  it  was  to  be  used  only  for  the  purpose  of 
deceiving  third  parties*. 

The  pursuer,  while  in  the  service  of  the  defender,  allowed  him  to 
hare  intercourse  with  her,  on  the  faith,  as  she  alleged,  of  a  promise 
of  marriage ;  and  two  children  were  th^  fruits  of  this  connection; 
Subsequently  to  the  birth  of  the  eldest  child,  the  defender  gaye  the 
pursuer  the  following  letter,  ante*dated  about  two  years :  <  ZHoieovei, 

*  25  March  1826. — Christy,  you  and  I  having  lived  togeth^  as 

<  man  and  wife,  I  hereby  declare  you  to  be  my  lawful  wife,  in  the 

*  event  of  a  child  being  born  in  consequence  of  the  present  conneo- 

*  tion  betwixt  us,  and  am  yours  truly.    (Signed)   John  Mekzies  of 

<  ChesthilL'       (Addressed)     «  To  Christian  Stewart,  Duneaves 

*  House.' 

In  a  declarator  of  marriage  at  the  instance  of  Stewart  and  her 
children  against  Mr  Menzies,  the  defender  gave  the  foliewing  ex* 
planation  respecting  this  letter:  In  the  course  of  the  year  1827| 
he  became  acquainted  with  a  young  lady,  whom  he  engaged  ts 
marry.  He  afterwards,  however,  became  desirous  of  breaking  off 
that  engagement ;  but  being  unwilling  to  assign  any  reason  for 
doing  so  which  would  prove  offensive  to  the  feelings  of  the  lady  or 
her  relations,  he  falsely  pretended  that  he  was  under  a  previous  en'' 
gagement  to  marry  the  pursuer.  He  accordingly  instructed  the 
pursuer,  to  make  a  similar  statement,  in  case  any  questions  were  put 
to  her  by  the  friends  of  the  lady ;  and  with  the  view  of  supporting 
her  statement,  he  wrote  the  letter  in  question,  and  delivered  it  to 
her,  accompanied  with  the  explanation,  that  he  had  no  intention  of 
thereby  making  her  his  wife ;  and  the  letter  was  accordingly  re- 
ceived  by  the  pursuer  upon  that  understanding. 

The  Lord  Ordinary  remitted  to  the  Commissaries  to  take  the 
proof  of  the  parties ;  and  the  pursuers  having  reclaimed,  the  Court 
appointed  the  parties  to  argue  in  cases  the  question,  whether  the 
defender's  allegations^  that  the  letter  was  fiilse,  and  prepared  for  pur- 
poses of  fraud,  can  be  admitted  to  probation. 

Pleaded  for  the  pursuers — 1.  The  proof  offered  by  the  defender 
is  inadmissible,  because,  by  the  law  of  Scotland,  the  effect  of  a  writ- 
ten obligation  cannot  be  taken  away  by  the  testimony  of  witnesses. 
There  are  exceptions  fo  this  rule,  but  the  present  case  does  not  fall 
within  any  of  them — Ersk.  4,  2,  21 — Tait  on  Evidence^  QQ^ 

II.  The  allegations  of  the  defender  are  not  legally  susceptible  of 
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piooff  because  the  law  will  not  aid  a  party  te  prove  his  own  fraud,  6  Dee.  1883. 
for  the  purpose  either  of  establishing  a  right  in  himself,  or  of  de-    "^^^y^^ 
fearing  that  chiimed  by  another.     The  allegation,  that  the  pursuer  ^CT'chlidrwi 
acquiesced  in  the  deceit,  which  was  solely  contrived  by  the  defender,  «.  Meniies. 
eanoot  obviate  the  objection.     The  circumstance  of  both  parties 
liaTiiig  been  participant  in  an  alleged  fraud  cannot  render  it  less 
contra  bonos  mores  to  allow  a  proof  it ;  and  there  is  no  ground 
for  disdnguishing  in  this  respect  between  the  contract  of  marriage 
and  any  other  covenant. 

Fkaded  by  the  defender — I.  It  has  been  repeatedly  found,  both  l>»&iHief*« 
by  the  Court  of  Session  and  House  of  Lords,  that  the  effect  of  a 
written  acknowledgment  of  marriage  may  be  overcome  by  a  proof 
of  facts  and  circumstances  shewing  that  no  real  matrimonial  con* 
sent  was  interchanged  between  liie  parties-*- Cochrane  or  Ken- 
nedy V.  Campbell,  21  Dec.  1781,  M.  12,683 — see  also  Ftrgtuscris 
CoasUtorud  LatCf  154— and  Wilson  if  Shaw^  3,  135,  note — M'Innes 
v.More,  20 Dec.  1781,  i(f.  12,683;  reversed  on  appeal* — Taylor 
f.  Kello,  16  Feb.  1786,  M.  12,687;  reversed  on  appeal,  16  Feb. 
1787— Maclachlan  o.  Dobson,  6.  Dec.  1796,  Af.  12,693— Judg* 
ment  of  the  Commissaries  in  Grant  v.  Mennons,  12  June  1812, 
Fergtmoris  Consist,  Law,  App,  1 10 — see  also  Cameron  v.  Malcolm, 
29  Jane  1756,  Karnes,  M.  12,680-i--Jttdgment  of  Commissaries  in 
Allan  0.  Young,  9.  Dec.  1773,  Fergusson's  Consist,  Law,  App.  37 — 
Macgregor  v.  Macneill,  2  Dec.  18^5 ;  reversed  on  appeal,  20  Jani. 
Id28,  Wilson  Sf  Shaw,  3,  85— Macgregor  v.  Campbell,  28  Nov. 
1801,  M.  12,697— White  v.  Hepburn,  18  Nov.  1785,  M.  12,686— 
Adair  9.  Adair,  14  May  1829,  S.  ^  D. 

IL  The  defender  is  not  precluded  from  proving  the  real  object 
of  the  letter,  beoanse  that  object  was  fraudulent  No  deception  was 
attempted  to  be  practised  on  the  pursuer,  and  there  is  no  principle 
of  kw  or  justice  which  can  entitle  her  to  make  the  injury  to  third 
parties  a  ground  for  excluding  the  proof,  more  especially  as  the  pur- 
suer was  herself  participant  in  the  alleged  fraud,  by  receiving  the 
letter  on  a  distinct  understanding  of  the  purpose  for  which  it  was 

*  The  following  is  Uie  judgment  of  Uie  Hoow  of  Lords,  as  Appearing  in  their  Lord- 
diipt*  Jodmali»  and  which  differs  from  that  appended  to  the  Appeal  Cases  in  the  Advo- 
oies*  Library,  and  copied  by  Morrison  in  his  Dictionary :  "  That  as  the  pursuer  had 
'*  not  proved  the  acknowledgment,  or  any  other  circumstance  of  the  transaction,  but  by 
**  ifae  jadidal  declaratioo  of  the  defender,  whereby  it  appeared  that  the  acknowledgment 
'*  was  not  given  by  the  dcfendfry  or  aoccpted  by  the  pursuer,  or  understood  by  either 
**  IS  s  declaration  of  the  truth,  but  merely  as  a  colour  to  serve  another  and  a  different 
**  pnrpoic,  which  had  been  mutually  concocted  between  them,  and  the  other  circum. 
"  Maoces  of  the'  case  proving  the  same  thing ;  therefore  It  h  declared  that  the  said  writ* 
^  lc&  tcknowledgmeBt  is  not  nilBcieBt  proof  of »  marriage  baTtog  passed.  *' 
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written  and  delivered— Boyd  v.  E.  of  Galloway,  22  Jan.  1794, 
M,  9583— Stevenson  v.  Lyall,  20  Feb.  1759,  M.  9578— Maxwell 
r.  E.  of  Galloway,  19.  Jan.  1775,  M.  9580— Glen  v.  Dundas, 
15  Jan.  1822,  S.  Sf  Z).— Carmichael  v.  Erskine,  26  Nov.  1823, 
S.  Sf  Z).— Gibson  r.  Stewart,  7  March  1828,  S.  §•  Z).— Hamilton 
t;.  Russell,  18  May  1832 — Watson  v.  Campbell,  in  the  House 
of  Lords,  Wihon  Sf  Shaw,  ii.  309 — M^Innes  v.  More,  ut  supra-- 
Mackenzie  v.  Mackenzie,  8  March  1810 — McGregor  v.  Macneill, 
ut  supra. 

Lord  Crinfftetie. — I  do  not  think  that  the  letter  and  subsequent 
cohabitation  constituted  a  marriage.    It  does  not  contain  words,  suck 
as  occurred  in  the  case  of  M'Innes,  importing  a  declaration  of  mar- 
riage de  praesenti.     The  pursuer  admits  that  Jier  eldest  child  was 
born  before  the  letter  was  written,  and  the  birth  of  the  yoaogest 
did  not  happen  till  a  considerable  time  after ;  so  that,  according  to 
the  terms  of  the  letter,  she  could  not,  during  the  intermediate  pe- 
riod, have  considered  herself  as  the  wife  of  the  defender.     But, 
even  if  the  letter  were  to  be  viewed  as  a  declaration  of  marriage  ex 
facie,  yet,  according  to  judgments  both  of  this  Court  and  the  House 
of  Lords^  it  was  competent  to  prove,  by  the  testimony  of  witnesses, 
that  the  letter  was  given  and  accepted  for  the  different  and  fraudu- 
lent purpose  of  deceiving  third  parties. 

IjOrd  Glenlee  thought  it,  in  the  first  place,  very  pldn  that  the 
letter  and  subsequent  cohabitation  did  not  constitute  a  marriage. 
But  with  respect  to  the  admission  of  the  competency  of  the  proof 
offered  by  the  defender,  it  appeared  to  his  Lordship  to  require  some 
distinction  to  be  made.  Strong  as  the  maxim  was,  that  nothing  but 
writ  could  take  away  writ,  yet,  in  many  cases,  their  Lordships  knew, 
that  a  proof  of  facts  and  circumstances  was  allowed  to  qualify  and 
explain  writ ;  but  it  was  another  question  what  facts  and  circum- 
stances would  be  relevant  to  establish  the  defender's  allegation  in 
this  case.  It  would  be  of  no  consequence,  for  example,  what  the 
defender  himself  said  out  of  the  presence  of  the  pursuer.  He 
should  not  be  allowed  to  prove  any  thing  of  that  sort;  on  the  other 
hand,  it  would  be  competent  to  prove  what  the  pursuer  herself 
thought  of  the  object  of  the  letter. 

Lord  Meadowbank. — It  does  not  appear  to  me  that  this  letter, 
followed  by  connection  alone,  would  be  sufficient.  I  go  merely  this 
length  while  concurring  in  the  order  for  a  proof;  and  my  only  fear 
arises  from  the  general  terms  of  the  interlocutor. 

ZiOrd  Justice-Clerk — The  pursuer  admits  that  she  received  the 
letter  antedated.  On  the  other  hand,  the  defender's  allegation  is^ 
that  the  letter  was  delivered  and  accepted,  for  the  purpose  of  de* 
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eeiriog  third  parties.     lu  these  drcmnstances,  it  is  impossible  to  ar-  6  Dec.  1833. 
rive  at  the  coaclusion  that  the  proof  offered  is  iacompetent.     It    ^"^^v"^ 
ought,  however,  to  be  a  proof  before  answer.  CWWren*!;. 

The  Courty  accordioglyy  varied  the  interlocutor,  by  directing  the  Menzies. 
remit  to  be  made  before  answer.  judgment. 

LardMidn^fn,  Ordinary.  For  the  Pursuers,  Shenef  PaUon,  Oreig  ff  Morton, 

W.  S.  Agents.         For  the  Defenders,  Dean  of  Foe,  (Hope^)  Snofthe,        Jam€» 
Foyumm,  W.  S.  Agent.  T.  Clerk. 

S. 


SECOND  DIVISION. 
No.  XXV.  11  December  1833. 

MURRAY  AND  Othebs,  Heritors  of  the  Parish  of  Kirk- 

IMTILLLOCH, 

affoinsi 
THE  PRESBYTERY  OF  GLASGOW,  and  Minister  of 
THE  Parish  of  Kirkintilloch,  &c. 

KiRK.**^ien  a  parish  church  is  capable  of  being  repaired  and  put 
iub  serviceabh  orders  by  a  reasonable  outlay^  much  less  than  the  ex- 
pense of  building  it  anewj  it  is  not  competent  for  the  PreAytery  to 
ordtdn  the  heritors  to  build  a  new  churchy  more  convenient  and  ade^ 
quote  to  the  increased  population  of  the  parish. 

Ths  parish  of  Kirkintilloch  contains  a  population  of  about  5500 
inlabitants,  of  whom  above  3680  are  of  an  examinable  age.     The 
paruh  church  is  an  old  building,  erected  sometime  in  the  seven- 
teenth century,  and  not  capable  of  containing  above  seven  or  eight 
hondred  sitters.     It  is  also  in  other  respects  inconveniently  shaped 
and  ill  situated,  and  stood  in  need  of  extensive  repairs,  the  whole 
aeatiDg,  windows,  &c.  having  fallen  to  decay.     On  the  other  hand, 
the  walls  and  roof  were  solid  and  substantial,  and  capable  of  be- 
iDg  pat  into  good  condition^  so  as  to  stand  for  many  years,  by 
leoeiving  some  necessary  repairs.     In  these  circumstances,  several 
meetings  of- the  hetiUm  and  feuars  were  held,  some  of  them  being 
desirotts  to  have  a  new  church  built,  whilst  the  rest  thought  it  would 
be  enough  to  put  the  present  one  in  a  state  of  proper  repair.     The 
mbisler  at  length  m^e  application  to  the  Presbytery  of  Glasgow, 
vhicb^  upon  a  report  from  several  architects,  gave  decree  against  the 
heritors  to  erect  a  new  chmccb,  suitable  to  the  wants  of  the  parish. 

VOL.  IX.  I 
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11  Dec  iaS3.      Seireral  of  the  heritors  who  had  opposed  the  erection  of  a  Mir 

^«^V^*^    church  presented  a  bill  of  suspension  and  interdict  against  this  ^ 

^Sm»^!T\f  niture ;  and  the  bill  having  been  passed,  and  a  record  closed,  the  Lord 

Presbytery  oi  Ordinary,  with  the  oonsent  of  parties,  made  remit  to  Mr  Tloinas 

Glasgow,  &c  i]|mii[(;o|]^  architect  in  Edinburgh,  to  report  on  the  condition  of  die 

church,  and  the  comparative  expense  of  putting  it  in  a  condidon  of 

proper  repair,  or  of  building  a  new  one  of  the  same  size ;  as  also  on 

the  expense  of  building  a  church  capable  of  holding  1^00  pers<Mi8, 

suited  to  the  present  population  of  the  parish.     Mr  Hamilton  ae- 

cordingly  made  the  following  report :  '  In  obedience  to  the  remit 

<  of  the  Honourable  the  Lord  Ordinary,  of  11  July  1832,  I  care- 

<  fully  inspected  the  parish  church  of  Kirkintilloch,  in  presence  of 

*  the  Rqv.  Mr  Forman,  and  several  of  the  heritors,  and  others,  on 

<  the  22  November  la9t ;  and,  in  compliance  with  the  desire  of  se- 

<  veral  of  the  heritors,  &c.,  I  again  inspected  the  building  on  die 

*  24th  November^  and  found 

*  That  the  seating  generally  was  in  very  bad  repair,  unoomfort- 

*  ably  narrow,  and  irregular  in  width,  some  of  the  pews  in  the  body 

<  of  the  church  being  only  21  incbe*,  others  22,  23,  24,  25  mid  26 

*  inches  in  width,  the  space  allowed  in  ordinary  cases  being  28,  or 

<  at  least  27  inches.     In  the  galleries,  the  pews  were  28  inebei, 

*  some  29,  and  in  the  fronts,  About  30  inches  wide. 

*  The  passages,  in  general,  are  unusually  narrow.     Those  in  the 

<  galleries  are  about  25^  inches  wide ;  but  the  inconvenience  tnm 
f  this  cause  may  not  perhaps  be  so  great  as  might  be  expected, 
^  each  passage  having  exclusively  an  external  door  of  its  own. 

<  The  surrounding  ground  is  in  some  parts  considerably  above 

<  the  level  of  the  interior  of  the  body  of  the  church,  which  is  noC 
'  floored  with  either  wood  or  stone. 

*  The  roof  is  constructed  with  rather  substantial  common  rafteii, 
c  but  without  tie-beams,  each  having  what  is  termed  a  collar  betm 

*  or  balk,  at  a  considerable  height  above  the  base  of  the  roof;  and 

<  the  church  being  of  the  form  of  a  cross,  the  interaeotion  of  ths 

<  roof  is  strengthened  by  diagonal  rafters^  of  greater  scantling  tiisa 

<  that  of  the  common  rafters.    These  diagonals  are  much  decayed 

<  at  their  bases  or  heels,  where  they  rest  upon  the  walls,    Thii 

*  defect,  however,  does  not  seem  to  have  been  occasioned  by  anj 

<  natural  decay  of  the  timbers,  but  neglect  in  repairing  the  roof  at 

<  some  preceding  period,  whereby  the  rain  water  has  been  allowed 

<  to  lodge  in  the  internal  angles  or  flanks,  so  as  seriously  to  iajoit 

<  the  timbers  of  those  parts  of  the  roof. 

*  The  rafters  generally  are  worm-eaten  externally,  but  sound 
( at  the  core,  and,  upon  the  whole,  may  even  yet  be  considered  siifr 

<  fieient ;  the  balks  and  smaller  timbers  are,  however,  greatly  de» 

<  eayed,  and»  under  any  circumstances^  ought  to  .be  renewed. 
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<  By  a  date  pn  the  toutb  front,  the  charch  appears  to  have  been  ii  Dec.  1833. 
•  erected  aboat  the  year  1664.     As  before  stated,  it  is  a  cruciform    ^"^^v"^ 

<  baildiag,  and  althongh  in  a  rough  style  of  masonry,  appears  to  ^^^^^^ 

<  k?e  been  well  and  siihstantiaUy  built.  Presbytery  of. 

« The  walls  have  been  someii^at  injured  by  the  brieaking  out  of  ^^^^>  **• 
^larious  doors,  not  originally  contemplated :  this  seems  to  be  more 
•eq)ecially  the  case,  in  regard  to  the  doors  entering  to  the  gal- 

<  kries,  which  have  evidently  been  added  subsequently  to  the  ori- 
'poal  erection  of  the  building. 

'  By  the  introduction  of  these  galleries  some  of  the  original  win- 
*dow8  have  been  built  up,  and  the  walls  otherwise  injured. 

*  Notwithstanding  the  injudicious  nature  of  these  alterations,  the 

<  walb  in  general  appear  to  be  still  substantial,  with  the  exception 

<  perhaps  of  the  east  front,  where  a  slight  settlement  has  taken 

<  place,  a  door  lintel  broken,  &c. ;  but  these  injuries  are  not  of  such 

<  extent  as  to  cause  any  serious  apprehension  for  the  safety  of  that 

<  part  <tf  the  building. 

<  Oo  mature  consideration,  I  am  therefore  of  opinion : 

*  Istf  That  the  church  is  capable -of  repair,  and  that  the  expense 
<of  repladng  the  decayed  parts  of  the  roof,  new  plastering  the  in- 

<  teiior,  and  reseating  the  whole  with  new  galleries,  floor,  windows, 

<  doors,  &c.  would  amount  to  L.660  sterling. 

<  2d^  It  is  extremely  difficult  to  state  any  decided  opinion,  as  to 

<  what  time  the  building  would  last  if  repaired,  as,  even  with  the 
*iaNt  capefiil  repair,  the  duration  of  the  old  timbers  cannot  be 
*ealciilated  upon  with  certainty.     In  hazarding  an  opinion,  there- 

<  fore^  which  I  do  with  some  hesitation,  I  would  calculate  upon 

<  from  25  to  35  years  as  the  period  which  the  church  would  last, 

<  provided  proper  attention  be  paid  to  upholding  it,  and  keeping  it 
'watertight. 

1 9di  Having  carefully  estimated  the  expense  of  a  new  church, 
'capable  of  accommodating  an  equal  number  of  people  equally 
'well,  I  am  of  opinion  that  building  the  same  would  cost  L.12dO 
'ilediiig. 

'  4Af  Having  also  calculated  the  expense  of  a  new  church  capa- 
'Ueof  accommodating  L.1500  people,  I  am  of  opinion  that  the 
'  Bme  might  be  built  for  L.3250  sterling. 

'  5£&,  In  answer  to  the  question,  Whether,  abstracting  from  the 
'  dreomstance,  that  the  people  of  the  parish  have  increased  in 
'  Bomber  beyond  what  the  M  church  can  accommodate,  it  appears 
'  expedient  to  repair  the  old,  or  build  a  new  church  in  the  parish  of 
'Kiifcmtilloch?  I  submit  that,  supposing  the  old  church  to  be  re- 
'  paired,  it  would  be  subject  to  the  following  disadvantages. 

'  1j^  In  reseating  the  charch,  so  as  to  accommodate  the  same 
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number  as  at  present,  it  will  be  almost  impossible  to  avoid  placing 
70  or  80  sitters  behind  the  pulpit,  unless  by  allowing  a  consider- 
able proportion  of  sitters  in  the  transept  to  be  altogether  cut  off 
from  a  view  of  the  preacher,  which  would  be  a  still  more  objee- 
tionable  arrangement. 

*  2dj  Independently  of  the  inconvenient  form  of  the  building,  its 
situation  is  in  several  respects  ineligible.  There  are  houses  on  the 
north  side,  within  five  or  six  feet  of  the  church ;  and  the  burying- 
ground  being  small,  presents  obstacles  to  any  enlargement  or  ad- 
dition whatever. 

*  Sdy  Lobbies  or  porches  at  the  several  entrances  would  he  of 
essential  importance  to  the  comfort  of  the  congregation,  as,  with- 
out some  sort  of  expedient  for  moderating  the  temperature,  cunents 
of  cold  air  must  rush  into  the  church  at  every  opening  of  a  door, 
but  the  limited  space  around  the  building  renders  any  improve- 
ment of  this  nature  almost  impracticable. 

<  4thy  The  burying-ground  being  close  upon  the  church,  there 
may  be  some  difficulty  in  levelling  it  to  such  a  degree  as  to  in- 
sure the  church  against  damp.  At  the  south-west  angle  of  the 
building,  the  present  surface  is  upwards  of  four  feet  above  the 
floor  of  the  interior. 

*  So  far  as  the  question  of  expense  is  involved  in  that  of  exp& 
diency,  it  has  already  been  spoken  to.  The  difference  of  expense 
betwixt  repairing  the  old,  and  building  a  new  church  of  the  same 
capacity,  though  considerable,  is  to  a  material  extent  compensa* 
ted  by  the  difference  of  permanency.  How  far  the  remaining 
difference  of  expense  may  be  counterbalanced  by  the  increase  ol 
comfort,  is  very  much  matter  of  opinion.  For  my  own  part,  ] 
am  humbly  of  opinion,  on  the  footing  of  the  question,  that  it  i! 
more  expedient  to  build  a  new  church,  than  to  repair  the  old  one.' 

The  Lord  Ordinary,  on  considering  this  report,  made  a  second 
remit,  on  the  motion  of  the  parties,  to  Mr  Hamilton,  requestrnghin 
to  add  to  his  report  answers  to  the  following  questions : 

<  1.  Whether  there  will  result  any  danger  to  the  persons  of  the 

<  congregation  from  the  adoption  of  the  plan  of  repairing  the  churdi 

*  of  Kirkintilloch,  in  preference  to  rebuilding  it ;  and,  particularlj] 

<  any  danger  from  uncertainty  of  sufficiency  and  durability  of  the 

<  rafters  that  are  worm-eaten  or  decayed  ?  2.  Whether  the  ^um  re- 

*  ported  by  him  as  the  expense  of  building  a  new  church  is  to  be 

<  taken  as  over  and  above  the  use  of  the  materials  of  the  old  chnrdij 

<  or  application  of  any  price  that  might  be  obtained  for  these ;  and 

<  if  it  is  to  be  sotaken,  whether  those  materials  can  be  viewed  as 

*  being  of  any,  or  of  what  value  ?* 

Mr  Hamilton  accordingly  made  an  additional  report  as  follows : 
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« In  obedience  to  the  remit  to  me  contained  in  the  Honourable  n  Dec.  1833. 
Lord  Mackenzie's  interlocutor  of  7  June  1833,  I  beg  humbly  to  ,,^***>^**^ 

^  Murray  and 

report, —  Others  v.  The 

*  lOi  That  if  the  repairs  contemplated  in  Article  1 .  of  my  former  "^^^^^ 
report  shall  be  made  upon  the  church  of  Kirkintilloch,  I  am  of 

opinion  that  the  persons  of  the  congregation  will  be  equally  safe 
as  if  a  new  church  were  buill ;  and,  in  particular,  that  no  such 
danger  will  result  from  the  rafters  being  partially  worm-eaten. 

*  The  worm*eating  is  almost  entirely  confined  to  the  sap-wood  or 
soft  external  fibres  of  the  timber,  as  I  ascertained  by  chipping  the 
rafters  in  a  yariety  of  places. 

*  Uy  The  sum  reported  by  me  as  the  expense  of  a  new  church, 
was  considered  sufficient  for  building  it  wholly  of  new  materials. 
It  is  not,  therefore,  intended  to  be  taken  as  oyer  and  above  the 
Dse  of  the  materials  of  the  old  church. 

<  It  is  8<Hnewhat  difficult  to  state  precisely  what  price .  might  be 
obtained  for  these  materials ;  but  I  should  consider  them  worth 
about  L.80  to  a  contractor,  for  a  building  near  the  spot ;  conse- 
qaently,  by  using  the  old  materials,  the  new  church  might  be 
boiit  for  L..80  less  than  the  sum  stated  in  my  former  report/ 

Tbe  Lord  Ordinary  afterwards  pronounced  the  following  inter- 
bctttor  and  note :  * 

'  The  Lord  Ordinary  haying  heard  parties'  procurators,  and  again 

<  considered  the  report,  and  additional  report  of  Mr  Hamilton,  ob- 
'jections  to  the  report,  and  whole  process,  sustains  the  reasons  of 
'  suspension,  suspends  the  letters  simpliciter,  declares  the  interdict 

<  perpetual,  and  decerns :  Finds  no  expenses  due  to  either  party.' 

UoU, — ^  The  Lord  Ordinary  considers,  that  the  heritors  are  not 

<  bound  to  rebuild,  where  a  church  is  repairable,  and  that  it  is  re- 
^purable,  excepting,  (I)  where  it  cannot  be  made  a  safe  and  ser- 

*  riceabie  church,  by  any  thing  that  could  be  truly  and  fisdrly  called 

*  repairing  at  all ;  (2)  where  it  cannot  be  made  a  safe  and  seryice- 
'able  chorch,  by  any  repair  that  could  be  used  reasonably,  or  would 
'  be  nsed,  except  for  the  purp6se  of  eyading  the  legal  duty  of  en- 
^larging  the  church,  when  rebuilt,  in  order  to  suit  it  to  the  popula- 

*  tioD,  or,  in  other  words,  that  would  be  reasonable,  or  would  be 

*  used,  if  the  capacity  of  the  church  were  not  to  be  increased  in  re- 

*  boildmg ;  in  this  case,  the  Lord  Ordinary  thinks  it  appears  clearly 

*  that  the  church  is  repairable,  and  he  does  not  think  it  appears  that 
'  the  repairing  it  is  unreasonable,  or  would  not  be  used,  except  for 
'  the  purpose  of  the  eyasion  aboye  mentioned.  Supposing  there 
'  was  no  demand  for  additional  church-room,  he  thinks  it  could  not 

*  be  said  that  a  repair,  which  was  to  cost  only  about  half  the  ex- 
'  pense  of  rebuilding,  and  which  gaye  fair  expectation  of  affording 
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<  a  safie  and  serviceable  church,  for  a  time  of  from  twenty-five  to 

<  thirty-five  yearSi  was  in  itself  anywise  absurd.     The  Lord  Ordi- 

<  nary  decides  this  case,  as  he  has  decided  other  cases  of  the  kind, 

<  on  such  g^unds  of  law  as  he  can  find,  since  a  decision  must  be 

<  given,  though  he  heartily  wishes  the  legislature,  or  costom,  had 

<  afibrded  a  more  certain,  plain,  and  definite  rule.' 

The  Presbytery  of  Glasgow,  &c«  reelaimedy  but  the  Court  unani- 
mously refused  the  note. 

The  Lord  Justioe^Ckrh. — We  must  decide  this  case  upon  known 
rules  of  law,  without  regard  to  the  considerations  of  supposed  expe- 
diency which  have  been  urged  on  us  from  the  bar.  The  parties 
certainly  were  not  agreed  in  their  statements  on  the  record  as  to 
the  condition  of  this  church ;  and  the  Lord  Ordinary,  with  great 
propriety,  made  a  remit  to  an  architect,  approved  of  by  both  parties, 
to  ascertain  its  true  state.  By  the  result  dl  that  report  we  must  be 
guided ;  and  it  certainly  appears  to  me  to  warrant  the  oonclosion 
at  which  the  Lord  Ordinary  has  arrived.  I  agree  entirely  in  the 
principles  which  be  lays  down  in  his  note  as  applicable  to  the  law 
in  such  a  case  as  this ;  and,  indeed,  they  have  been  admitted  to  be 
sound,  even  by  the  chargers,  at  the  bar. 

Lord  Glerdee. — I  am  of  the  same  opinion.  The  counsel  for  the 
chargers  has  very  properly  stated  at  the  bar,  that  he  did  not  object 
to  the  principles  of  law  laid  down  by  the  Lord  Ordinary  for  rul- 
ing such  a  case  as  this,  although  he  found  fault  with  the  judgment 
as  not  applicable  to  the  present  case;  but  it  appears  to  ne  that  the 
heritors  have  a  very  reasonable  ground  for  preferring  to  repair  die 
church  at  a  moderate  outlay,  ao  as  to  put  it  in  a  condition  to  het 
twenty  or  thirty  years,  rather  than  incur  the  present  expense  of 
building  a  new  church. 

Lord  Meado¥?bank  concurred. 


Lord  Ordinary,  Mackmuie,        Act.  J9L  OrtmMtU^  and  Skmm.         Alt. 

and  Pyper,        Jot,  Hope,  W.  S.  and  Jas»  Lang,  W.  S.  Ageota.        F.  Cierk. 

u. 
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JAMES  WEBSTER. 

PAOCI88. — Removimo.— Suspension.'— 5tup0njum,  be/ure  extradf 
tf  a  judgment  decerning  a  tenant  to  remove^  found  oompetent^  advo* 
tetkn  being  ftohibited  t»  aetiom  of  removing. 


Wswm,  principal  tenant  of  the  q[>inning-mill  and  houses  of  Bal<- 
iieaden,  bvought  an  aetion  of  remoTing,  before  the  Sheriff-oourt  of 
Far&nkire^  against  RosB)  his  subtenant^  concluding  that  he  should 
fe  ndaiaed  to  <  flit  and  remove  fironi  the  said  spinning-miU  and 
rhooBety  and  whole  premises  occupied  by  him  under  the  pursBer> 
« at  the  tenn  of  Martinmas  1883.'  On  29  October  the  Sheriff  ap* 
pomted  defences  to  be  lodged,  and  the  de£ender  to  find  cautioa  for 
ikdeiit  profits  by  the  4th  of  Movember* 

Difeoees  were  .itecordingly  lodged,  in  which,  as  preliminary,  it 
was  stated,  Ist,  that  the  missire  of  lease  was  not  produced,  as  re** 
qured  by  the  Act  of  Sederunt,  12  November  1825 ;  and,  2d,  that 
die  condttston  of  the  summons  was  not  warranted  firom  its  narrative. 
The  defender,  at  the  same  time^  lodged  a  redatming  pedtion  against 
die  order  for  caution,  on  the  ground  that  the  jMreliminary  defences 
bang  instantly  verified,  they  were  sufficient  to  exclude  the  action, 
in  whieh  case  cantaon  was  not  required* 

This  reclaiming  petition  was  refused  by  the  Sheriff;  and  there- 
after, (19  November,)  the  Sherifl^  in  respect  no  caution  had  been 
fcond,  deoerned  in  the  removing,  in  terms  of  the  conclusions  of  the 
libel. 

On  21  November,  beii^  only  two  days  after  the  above  interior 
cater  was  pronounced,  the  defender  pesented  a  bill  of  suspension, 
tUeh  tie  Lord  Ordinary  appointed  to  be  answered,  <  reserving 
'  eoDsideration  of  the  competency  of  suspension  bef<Mre  extract' 

lo  his  answers  the  respondent  pUaded-^T\uX  the  suspension  was  Respondent*! 
iiKX)Dpetent,  in  respect  the  decree  sought  to  be  suspended  was  not  P^^**- 
extracted,  and  was  not  extractable,  the  reclaiming  days  not  having 
expired,  and  expenses  not  being  modified  and  decerned  for— Turner 
V.  Gmy,  9  July  1824,  and  Alexander  v.  Byme^  of  same  date. 
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12  Dec.  1833.      The  Lord  Ordinary  refused  the  bill  as  incompetent 

Webster.  ^^^  suspendor  redaimedf  and  pleaded — It  is  not  necessary,  in 

^-^—       cases,  that  a  decree  should  be  extracted  to  render  a  suspendcm  oom- 

Pi^*^  ^^  ^  petent  If  the  decree  exhausts  the  cause,  that  is  all  that  is  requi- 
red ;  and  this  is  the  case  when  the  merits  are  finally  disposed  o^ 
although  the  expenses  should  not  he  modified.  It  is  settled  by  the 
Act  of  Sed.  1828,  c.  i.  §  1,  that  in  regard  to  advocations,  a  decree 
is  final  when  it  exhausts  the  cause,  although  there  should  be  no  judg- 
ment as  to  expenses.  The  same  rule  should  apply,  in  reference  to 
suspensions,  in  those  cases  where  advocation  is  not  competent;  be- 
cause, in  such  cases,  suspension  is  the  only  remedy.  In  questions  of 
removing,  advocations  are  prohibited  by  the  stat  6  Geo.  IV,  c.  120, 
§  44.  And  in  cases  under  £.  12,-  where  advocation  is  incompetent, 
it  is  competent  to  suspend  before  extract,  so  that  the  incompetency 
of  an  advocation  is  the  true  test  of  the  competency  of  a  suspension 
before  extract ;  but  in  questions  of  removing,  the  statute  does  not 
refer  to  decree,  but  provides,  that  where  any  judgment  ordaining 
to  remove  is  pronounced,  it  shall  only  be  competent  to  suspend.  If 
suspension  was  not  allowed  till  after  extract,  it  might,  in  many  casei^ 
be  attended  with  the  greatest  hardship,  as  a  judgment  decerning  in 
a  removing  may  be  extracted  in  forty-eight  hours ;  and  if  a  tenant 
had  no  remedy  in  the  mean  time,  he  might  be  ejected  before  a  sus- 
pension could  be  prepared  or  applied  for. 

Respondent*!      Answered — Advocations  are  excluded  in  questions  of  removbg, 

Fleas.  £^^  ^^  purpose  of  preventing  the  bill  being  passed  as  a  matter  of 

course,  and  execution  being  sisted  without  caution  for  violent  profits 

and  expenses  being  found.    If  suspensions  in  such  cases  are  allowed 

before  extract,  then  the  whole  provision  of  the  statute  is  evaded. 

Opinion  of  Lord  Balffraj/.-^We  have  only  the  question  of  competency  be- 

^"^  fore  us,  as  the  merits  are  not  here;  but  that  question  of  competency 

is  an  important  one.  I  cannot  concur  in  the  view  taken  by  the 
Lord  Ordinary.  This  is  an  action  of  removing,  in  which  the  judge 
ordinary  has  pronounced  a  judgment  decerning  in  the  removing. 
Now  the  Act  of  Parliament  says,  that  where  any  judgment  has  been 
pronounced  by  an  inferior  court  ordaining  a  tenant  to  remove,  such 
tenant  shall  not  be  entitled  to  bring  that  judgment  under  review 
of  the  Supreme  Court,  by  bill  of  advocation  to  be  passed  £Lt  once, 
but  only  by  suspension.  Now,  here  is  a  judgment  ordaining  the 
tenant  to  be  removed,  and  the  act  says  this  judgment  can  only 
be  brought  under  review  by  suspension.  There  is,  therefore,  no 
other  remedy  but  suspension ;  and  I  can  see  no  ground  for  finding 
that  this  exclusive  remedy  shall  only  be  competent  after  extract. 
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lard  Qiltm^^^l  ooDear  in  the  opinion  whidi  has  been  deliyered.  12  Dec.  1833i 
Akboogii  the  question  of  competency  is  only  before  ii8»  we  must    ^^^V^^ 
bok  to  the  nature  of  the  action  in  which  this  question  is  raised.  ^^^, 
This  is  an  action  of  removing,  in  which  judgment  has  been  pro-    -^-^ — 
nounced  decerning  the  tenant  to  remove.    That  judgment  may  be  ^^^  ^ 
extiaeted  in  forty-eight  hours,  and  immediately  put  in  execution* 
Uf  therefore,  it  was  not  competent  to  present  a  suspension  till  the 
decree  was  actually  extracted,  in  many  parts  of  the  country  te- 
BUits  must  be  ejected  before  it  would  be  possible  to  get  a  bill  of 
wpension  presented.    In  such  a  case,  where  advocation  is  express- 
ly excluded^  I  think  suspension  must  be  competent 

Lord  Prttident  concurred. 

The  Ccurt  <  recal  the  interlocutor  of  the  Lord  Ordinary  reclaim-  Judgment 

<  ed  against,  find  the  bill  of  suspension  competent,  and  remit  to 

<  the  Lord  Ordinary  to  dispose  of  the  bill  of  suspension  and  answers 
^asshalibe  just' 

JMMmnfft  Oidioary.        Act  CmAnghamM,        Grmg  f  MarUm,  W.  S.  Agents. 
Alt  Deal  ^Fac  (Hope, J        Wm.  Douglas,  W.  S.  Agent        B,  Clerk. 

T. 


SECOND  DIVISION. 

Na  XXVIL  14  December  1833. 

FORBES'S  TRUSTEES 
offainst 

GORDON'S  assignees- 
Personal  AND  Real. — Clause. — A  real  burden  cannot  he  consti' 
tuUd  by  implicationj  but  the  land  itself  must  be  charged  with  it  in 
direct  and  unequivocal  terms. 

The  late  John  Gordon  executed  a  disposition  and  settlement, 
whereby  he  '  gave,  granted  and  disponed/  to  and  in  favour  of 
Samuel  Gordon,  his  eldest  son,  and  hb  heirs  and  assignees  whom- 
Meyer,  hu  lands  of  Lochdougan,  '  but  always  with  and  under  the 
'  hardens  and  proyisions  under  written,  and  no  otherwise,  viz.  the 
<  said  Samuel  Gordon  and  his  foresaids,  and  the  lands  and  others 
^  hereby  conveyed,  are  and  shall  be  burdened'  with  certain  annui- 
ties and  provisions  in  &vour  of  the  disponer's  wife  and  younger 
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issa  diiUmi;  *  whieh  provisiaiis  in  &TOttr  of  my  sud  qpovfte  and  diil- 
dren,  re^iectiTely,  sIuiU  be  real  bnidens  on  tlie  land%  toinds  aai 
others  herein  before  disponed^  and  shall  be  engrossed  in  the  in* 
feftments  to  follow  hereon,  and  in  ail  futnre  transmissions  and  in- 
restitores  of  the  said  lands  and  others,  so  long  as  the  same  csn 
hare  any  effect  otherwise  the  said  infeftmentsy  trsasmissions  sad 
investitures  shall  be  noil  and  void.'     These  proYisioos  are  thss 
declared  to  be  in  foil  of  the  legal  rights  of  his  wife  and  chiUreOi 
and  of  all  clabus  and  demands,  <  except  the  additional  pvoTisisa 
'  herein  after  specified,  in  the  erent  of  Uie  sale  of  lands  and  otheit; 
declaring  always,  as  it  is  hereby  expressly  provided  and  declared, 
that  in  case  my  said  son,  Samuel,  shall  seU  the  lands  and  others 
herein  before  disponed,  in  hii  own  lifetime,  then  he  shall  be  bound 
and  obliged,  as  I  hereby  bind  and  oblige  him,  and  his  heir%  exe* 
cutors  and  successors,  to  make  payment  to  each  of  the  said  John, 
William  and  Alexander  Gordon,  my  said  sons,  and  to  each  of  the 
said  Nicholas  and  Margaret  Gordon,  my  daughters,  of  the  snm  of 
L.  250  sterling ;  and  which  additional  provisions  shall  be  payabis 
at  the  time  of  the  purchaser's  entry  to  the  said  lands  and  others^ 
and  shall  bear  interest  thereafter  till  the  same  be  paid*'    This  de- 
claration is  followed  by  an  obligation  to  infeft,  procuratory  and  pre- 
cept, granted  respectively  '  under  the  burdens  and  provisions  be- 
<  fore  specified.'    And,  in  like  manner,  the  burdens  and  provisions^ 
where  referred  to  in  other  clauses  of  the  deed,  are  so  in  the  same 
general  terms. 

Mr  Samuel  Gordon  was  infeft  on  this  disposition ;  and  the  whole 
of  the  provisions,  including  the  additional  provisions,  were  engross- 
ed in  the  instrument  of  sasine. 

The  estate  of  Lochdongan  was  afterwards  sold  by  Mr  Samuel 
Gordon  to  the  trustees  of  the  deceased  Mr  Forbes  of  Callender ; 
and  a  commission  of  bankrupt  was  subsequently  issued  against  him* 
Two  of  Mr  Gordon's  brothers  survived  their  fiither,  and  died  be- 
fore the  sale  took  place ;  the  third  was  alive  at  the  time  of  the  sale^ 
but  since  died.  The  sisters  received  payment  of  and  disdiarged 
their  provisions ;  but  a  balance  of  the  price  of  the  estate,  composed 
principally  of  the  additional  provisions  of  the  three  brothers,  re- 
mained in  the  hands  of  the  purchasers,  who  being  doubtful  whether 
the  assignees  of  Mr  Gordon  were  in  titulo  to  grant  an  efiectoal  dis* 
chaige,  in  respect  of  these  provisions,  presented  a  bill  of  snspensioD, 
on  the  ground  that  they  are  constitnted  real  hardens,  as  completely 
as  the  annuities  and  provisions,  whieh  are  more  expressly  dedared 
real  burdens  and  prefinrable  liens,  in  as  much  as  the  provisions  in 
question  are  declared  to  be  provisions  <  additional'  to  all  that  is 
previously  provided ;  and  the  disposition  is  granted  ^  under  the  bur* 
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<  dens  and  (mynrimis  miderwiitten' — Caxton't  Creditors  v.  Doff,  14  Dea  IBtl 
ivlj  1719,  FoL  Diet.  M.  10,244— Geddes  t?.  Younger,  18  Feb-    ^^^i^sr^ 
1729,  FoL  DicL  M.  10,244.-^inith'8  Creditors  v.  Smith,  10  Jan.  J^"'^^ 
1738,  Fol.  DicL  M.  10,246.  dao*8  AseiJ. 

.   nees. 

It  was  anmoered — L  That  the  very  different  terms  in  whidi  the  Punuen* 
tsro  sets  of  provisions  are  conceived,  malLC  it  manifest  that  the  ^^^^ 
granter  did  not  intend  to  constitute  the  additional  provisions  real 
burdens  on  the  lands  disponed.  Indeed,  the  condition  of  these 
provisions,  being  the  sale  of  the  lands  by  the  disponee,  is  incom- 
patiUe  with  the  idea  of  an  intention  to  burden  the  lands  as  well  as 
the  dBqfK>nee  personally. 

But  supposing  that  the  disponer  had  intended  to  make  the  addi- 
tional provisions  real  burdens  on  the  lands,  that  intention  has  not 
been  carried  l^;aUy  into  effect  It  is  essential  to  the  constitution 
of  a  real  burden,  that  it  be  in  unequivocal  terms  directed  against 
the  lands  themselves;  whereas,  here  the  declaration  constituting 
the  additional  provisions  merely  binds  and  obliges  Samuel  Gordcm, 
his  heirs,  executors  and  successors,  to  make  payment  to  his  brothers 
and  sisters  ctf  certain  sums,  without  a  single  word  eren  implying 
that  the  knd  also  was  constituted  debtor  in  the  obligation— JBri^.  ii. 
%  id—BdTi  Oman.  i.  686-a— A/f  <  Pri$u  225— Allan  v.  Came- 
ron's Creditors,  19  July  1780,  M.  10,265,  affirmed  on  appeal — 
Stewart  v.  Hoom,  18  May  1792,  M.  4649— Morton  v.  Patorson, 
22  June  1808,  M.  App.  Per.  aandBea^  No.  5«*M*Intyre  v.  Master- 
ton,  3  Feb.  1824. 

II.  Even  on  the  assumption  that  the  additional  provisions  were 
real  burdens,  the  suspender  would  only  be  entitled  to  a  discharge 
of  Ae  provision  in  &vout  of  Alexander  Gordon,  the  provisions  of 
the  other  two  brothers  having  lapsed^  by  their  having  predeceased 
the  sale  of  the  lands,  on  which  contingent  event  their  right  was 
made  to  depend — JSr^A.  iii.  9,  9 — Bdl^  Prin.  491,  and  cases  there 
cited. 

The  Lord  Ordinary  (Glenlee)  having  advised  the  bill,  &c.  <  was 

*  of  opinion,  that,  even  if  the  bill  were  to  be  passed  on  the  grounds 

*  therein  stated,  which  was  at  least  very  doubtful,  yet  it  could  only 

*  be  so  on  caution ;'  and,  as  caution  was  not  offered  in  the  bill,  he 
refused  it,  with  expenses. 

A  second  bill  having  been  presented,  the  Lord  Ordinary,  (Mon*' 
creiff,)  in  respect  that  caatian  had  now  been  found,  passed  the  biU, 
and  added  the  following  note :  *  The  Lord  Ordinary  does  not  mean 
<  to  bthnate  any  opinion  that  the  additional  provisions  were  made  real 
*  burdens  on  the  land.     If  he  were  to  decide  this  pointy  he  rather 
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thinks  that  they  were  not  But  the  complainera  are  entitled  to 
be  secure  in  paying  the  money ;  and  as  there  may  be  doubt  nrhe- 
ther  the  sums  jof  the  price,  corresponding  to  the  additional  pro- 
visions, do  not  belong  to  the  parties  to  whom  they  are  appointed 
to  be  paid,  in  the  event  of  a  sale,  he  thinks  it  right  to  pass  the 
bill.  The  last  point  alluded  to  in  the  answers  is  very  doubtful 
indeed,  and  makes  the  Lord  Ordinary  still  more  hesitate  to  refuse 
the  bill.  If  the  respondents  wish  to  take  the  opinion  of  the  Court, 
they  may  reclaim  at  the  box-day.' 


The  Coitrtj  upon  considering  minutes  of  debate,  altered  tbe  in« 
terlocutor,  and  refused  the  bill ;  and  found  the  suspender  liable  in 
expenses. 

The  Lord  Justice-Clerk  said — I  am  of  opinion  that  the  title  of- 
fered is  unexceptionable,  and  that  the  bill  should  be  refused.  I 
think  there  can  be  no  doubt  that  the  granter  of  the  deed  did  not 
intend  to  make  the  additional  provisions  in  question  real  bardenis 
on  the  lands ;  and  I  am  perfectly  satisfied,  upon  a  consideration  of 
all  the  authorities,  that,  in  law,  they  cannot  be  considered  as  such. 
The  law,  I  think,  is  correctly  laid  down  by  Mr  Bell,  sanctioned  by 
the  cases  of  Martin  in  1808,  and  M^Intyre  in  1824,  and  Stewart 
V.  Hoom  in  1792,  in  which  last  case  the  whole  authorities  founded 
on  by  the  suspenders  are  referred  to. 

Juord  Glerdee. — I  am  of  the  same  opinion. 

Lord  Meadovohank  also  concurred,  and  thought  that  the  suspend- 
ers should  be  found  liable  in  expenses. 


Iiords  Ordinary,  Glenlee  and  Moneniff,       For  the  Suspenders,  P.  Babeiiamu       TFa. 
Jar6es,  W.  S.  Agent.  For  the  Chargers,  Ktay^  Cokwii.  Cioiiici^ai  ^ 

Walhar^  W.  S.  Agents.         T.  Clerk. 
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17  December  1833. 


SCOTTS  TRUSTEES 

against 

AGNES  SCOTT  oe  DICKSON. 


Husband  and  Wife. — Homologation. — A  trustsettlemefiij  mor^ 
tis  causa^  having  been  executed  by  a  hud)andy  whereby  promsimt 
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were  made  in  favour  of  the  widow  much  inferior  in  amount  to  what  17  Dec  1833. 

the  was  by  law  entitled  tOy  in  name  of  terce  and  jus  relictcB,  and    ^*^V^^ 

even  these  were  defeasible^  in  the  event  of  her  second  marriage^  and  the  ^J^^  ^^^ 

trustees^  the  widow  being  one  of  tliem,  hamng^for  ten  years^  acted  or  Dickson. 

generally  an  the  footing  that  the  settlement  was  a  binding  one^  hit 

without  any  express  acknowledgment  to  that  effect  by  the  widowy  who 

had  in  the  meantime  entered  into  a  second  marriage^— founds  that  she 

was  not  barred  from  afterwards  claiming  her  legal  rights,  in  respect 

that  any  alleged  acts  of  homologation  on  her  part  were  held  to  be 

done  in  ignorance  of  these  rights,  and  could  not  therefore  be  construed 

into  a  renunciation  of  them* 

The  claimant,  Mrs  Scott  or  Dickson,  was  the  widow  of  the  late 
Thomas  Scott,  builder  in  Inveresk.  There  had  been  no  marriage- 
contract  between  the  parties ;  but,  shortly,  before  his  death,  Mr 
Scott  executed  a  general  trust-settlement  of  his  affairs,  in  farour 
of  the  pursuers,  the  claimant,  Mrs  Scott,  being  named  one  of  the  trus* 
tees.  By  this  deed  the  legal  rights  of  Mrs  Scott,  as  widow  of  the 
testator,  were  materially  affected.  The  trustees  were  directed  to 
hold  the  property,  amounting  (as  afterwards  ascertained)  to  about 
LdOOO  sterling  in  money,  besides  heritage,  (of  the  value  of  about 
L56  a-year,)  for  behoof  of  the  children,  subject  to  the  following  pro- 
ridons  in  favour  of  the  widow :  *  In  the  third  place,  it  is  my  earnest 

<  desire  that  my  wife  and  children  live  together  in  the  house  I  pre- 

*  sently  possess,  at  least  as  much  as  circumstances  will  admit  of, 

<  until  the  period  of  division  of  the  trust-funds  after  mentioned ;  and 

<  my  said  trustees  are  hereby  directed  to  appropriate  the  rents  of 

<  my  heritable  subjects,  and  the  interest  or  yearly  proceeds  of  my 

*  penonal  funds  and  effects,  or  what  part  thereof  they  may  judge 

*  proper  and  reasonable,  for  the  aliment,  clothing  and  education  of 

<  my  wife  and  children,  according  to  their  stations,  until  my  young- 

<  est  child  shall  attain  the  age  of  twenty-one  years  complete,  or  is 
'  married,  whichever  of  these  events  shall  first  happen ;  and  at  the 

*  first  term  of  Whitsunday  or  Martinmas  that  shall  happen  three 

<  months  after  that  period,  I  direct  my  said  trustees  to  make  a  divi- 

*  sion  of  the  trust-funds  and  estate  under  their  management,  in  the 
'  following  inanner,  viz.  I  direct  them  to  stock  out  at  interest,  and 

*  upon  good  and  sufficient  security,  as  much  of  the  trust-funds  as 
'  will  produce  an  yearly  free  annuity  to  the  said  Mrs  Agnes  Scott, 
'  during  all  the  days  of  her  life,  in  case  she  continues  my  widow,  of 

<  L&O  sterling  per  annum,  and  to  pay  to  her  such  a  sum  of  money 

<  as  they  shall  judge  to  be  reasonable  for  her  maintenance  and  sup- 

*  p(tft  until  her  first  half-year's  annuity  becomes  due.    And  it  is  my 

<  will,  that  the  household  furniture,  bed  and  table  linen,  china^ 


142  DECISIONS  OF  THE  No. » 

17  Dfc.  i8da 


Seott*!  Trus- 
tees «•  Soott 
or  DiekMoiL 


plate,  and  oAera  in  my  said  dweUing-hoiisey  thall  be  kept  vp  in 
good  condition  till  the  foresaid  period  of  division,  when  the  ame 
shall  be  delivered  over  to  the  said  Mrs  Agnes  Scott,  for  her  sole 
and  separate  use,  provided  she  then  remains  my  widow*  Bat  it 
is  hereby  declared,  that  if  she,  the  ssid  Mrs  Agnes  Scott,  enters 
into  a  second  marriage,  either  previous  or  subsequent  to  die  fine- 
said  period  of  division,  she  shall,  from  thence,  forfeit,  aautairf 
kise  aU  right,  title  and  interest  in  and  to  the  fafiii  afiomMvy 
and  liferent  provision  of  L.  50  per  sMMras  ;  and  the  stock  or  sum 
from  which  it  arises  shall  be  eqoally  divided  among  my  children, 
share  and  share  aBke^  at  the  period  of  th6  foresaid  division.' 
Further,  ia  tbe  event  of  Mrs  Scott  remaining  the  truster's  widow, 
and  aHtfbe  children  dying  previous  to  the  term  of  division,  the  tnis- 
tets  were  directed  to  pay  to  her  L.1000,  over  and  above  the  other 
provisions  bestowed  by  the^  deeds.  It  was  also  declared  by  tlw 
deeds,  that  the  above  provisions  should  be  in  full  satisfitction  to  the 
widow  of  all  terce  of  lands,  half  or  third  ct  moveables,  or  others  of 
the  law  competent  to  her,  in  and  through  her  husband's  decease,  or 
to  her  nearest  of  kin,  in  case  she  should  predecease  him. 

This  deed  was  executed  31  August  1819,  and  the  testator  died 
24  December  following,  leaving  the  claimant,  his  widow,  and  four 
minor  children.  Soon  after  Mr  Scotf  s  death,  a  meeting  of  the 
trustees  was  held ;  and  the  minutes  of  sederunt  bear,  that  <  tbe  per- 

*  sons  q)pointed  trustees,  and  who  are  to  accept  of  the  office^  sub- 

<  scribe  this  meeting  of  sederunt,  in  token  therectf.'  The  cbdinsat 
was  present  but  did  not  subscribe  this  minute ;  and  another  trustee, 
who  had  been  absent,  afterwards  signed  it,  in  token  of  acceptance. 
Four  meetings  of  trustees,  (at  which  the  claimant  was  present  and 
subscribed  the  minutes,)  took  place  between  thb  period  and  the 
time  of  her  second  marriage  in  September  following.  During* 
this  period  various  sums  were  advanced  to  her  for  behoof  of  herself 
and  family ;  and  at  one  of  those  meetings  in  March  1820,  the  mi- 
nutes bear,  that  <  at  a  meeting  of  trustees,  held  of  this  date,  they 

*  resolved  to  pay  Mrs  Scott  an  annuity  of  L.120  for  one  year,  com- 

<  mencing  at  Whitsunday,  and  to  be  advanced  at  that  rate  till  that 
^  date  from  this.'  This  allowance  was  for  the  use  of  the  daimaot 
and  her  children,  and  it  was  paid  to  her  for  several  years,  the  al- 
lowance being  augmented  from  time  to  time  as  the  increasing  ages 
of  die  children  and  other  circumstances  seemed  to  render  neoes* 
sary.  On  4  September  1820,  the  trustees  were  infeft  in  the  he- 
ritable property,  and  the  name  of  the  widow  was  included  in  the 
infeftment  as  a  trustee.  On  14  September,  she  entered  into  a  se- 
cond marriage  with  the  other  claimant,  Mr  Dickson ;  and  at  a 
meeting  of  tbe  trustees,  (19  October  1820,)  neither  the  daimaot 
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sar  lier  hiwbaiid  beiog  present,  an  opinion  of  connael  was  laid  before  17  Dec.  !8d9L 
the  neetiD^,  to  the  effect,  >&«^  That  the  claimant  had,  by  her  act-    ^^^^y^^ 
iDg%  homologated  her  first  hosband's  settlement,  and  coald  not  recur  ^^^  ^  g^^ 
to  her  legal  rights ;  and,  2</fy,  That  by  her  second  marriage  she  had  or  Dicluoii. 
faffeited  her  right  to  the  liferent  and  other  provisions  conceived  in 
her  fiivoar  by  the  settlement,  but  that  probably  <  the  Court  might 
*  held  she  had  still  a  ekim  to  some  reasonable  allowance  till  the 

<  period  of  division,'  &c.     It  was  added,  that  the  trustees  might 
« be  in  safety  to  make  some  moderate  allowance,  if  by  that  means 

<  all  legal  disenseion  might  be  avoided.   It  is  not  probable,  however, 

<  diat  the  widow  or  her  hnsband  will  acquiesce  in  this,'  &c. 

At  this  meeting,  the  agent  of  the  trustees  was  instructed  to  send 
copies  of  the  case  and  opinions  to  the  claimant  and  her  husband ; 
and  this  was  accordingly  done,  with  the  exception  of  that  part  of 
the  opinion,  in  which  doubts  were  expressed  as  to  the  acquiescence 
of  the  parties  in  the  proposed  arrangement  The  agent  was  in- 
ainieted  to  intiaiate  to  them,  that  the  trustees  were  disposed  to  allow 
them  to  remain  in  possession  of  the  house  without  rent  till  Whit* 
miday  following,  after  which  time  a  fair  rent  would  be  exacted;  it 
being  also  understood,  that,  in  consequence  of  the  marriage  a  veduo* 
tion  of  the  allowance  would  be  made,  the  amount  of  which  would 
depend  upon  her  uniform  oonduot  and  attention  to  the  children. 
A  letter  was  written  by  the  agent  to  dib  effect,  to  the  claimant 
md  her  husband,  requesting  them  to  intimate  how  far  they  were  dai* 
poied  to  agree  to  the  arrangement  made  by  the  trustees,  bof  no  an* 
sver  was  retorned  by  the  claimants. 

In  December  following,  another  letter  was  drawn  up  by  one  of 
the  trustees,  bearing,  that  the  claimants  had  i^eed  to  the  above 
pioposal,  and  it  was  presented  to  them  for  their  subscription,  but 
Aey  declined  to  subscribe  it;  and  in  Febfoary  1821,  the  agent  for 
the  trustees  again  wrote  to  the  clainuutts,  requiring  their  assent  to 
Ae  resdutions  of  17th  October,  but  no  answer  was  returned. 

At  the  next  meeting,  in  May  1821,  the  claimant  and  her  husband 
bemg  present,  the  trusteee  fixed  the  allowance  of  L.120,  under  de- 
doctkn  of  L.20  of  rent,  but  other  allowances  were  made  to  the 
amount  of  this  deduction ;  and  to  this  arrangement  the  claimant 
cooseated. 

At  the  next  meeting,  15  May  1822,  the  allowance  was  in- 
creased to  L.150,  on  the  ground  that  the  expense  of  the  education 
rf  the  children  had  increased ;  and  at  a  subsequent  meeting,  in  1829, 
the  allowance  was^  on  the  same  ground,  increased  to  LJ70;  and 
ibr  the  same  reason,  in  virtue  of  these  arrangements,  receipts  were 
pinted  by  the  claimant  and  her  husband  to  the  factor  for  the  trus- 
■oeSi 
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A  meeting  took  place  in  November  1831»  fat  the  purpose  of 
coDsideriog  some  correspondence  which  had  taken  place  with  re* 
gard  to  the  claimant's  obligation  to  acquiesce  in  her  first  husband's 
setdement;  and  for  the  purpose  of  trying  this  question,  a  muldple- 
poinding  was  brought  by  Mrs  Dickson  and  her  husband,  in  the 
name  of  the  trustees,  in  which  they  pleaded — That,  under  all  the 
circumstances  of  the  case,  Mrs  Dickson  was  entitied  to  the  terceof 
the  heritable  estate  in  which  Mr  Scott  died  infeft,  (about  L.56  »• 
year,)  and  to  a  third  part  of  the  whole  g^oods  in  communion  at  the 
time  of  his  death,  (L.3000,)  with  legal  interest,  according  as  the 
same  should  be  ascertained,  under  deduction  of  such  parts  of  the 
payments  made  by  the  trustees  as  could  be  imputed  to  her  share  of 
the  rents  and  goods  in  communion. 

It  was  objected  by  the  trustees** 

1.  That  the  claimant  having  consented  to,  or  taken  benefit  on- 
der,  and  homologated  the  settlements  of  her  husband,  and  allowed 
the  trustees,  after  proper  notice,  to  administer  the  succession  for  a 
period  of  years,  on  the  assumption  that  she  had  acquiesced  in  these 
settlements,  she  cannot  now  repudiate  them,  or  recur  to'  her  legal 
rights. 

2.  That  the  widow  had,  by  her  second  marriage,  forfeited  righ( 
to  the  whole  provisions  intended  for  her  qua  widow,  in  terms  of  the 
special  declaration  contidned  in  the  settlement,  so  that  the  whole 
property  now  belonged  to  the  trustees,  to  be  held  by  them  fw  be- 
hoof of  the  children,  until  the  period  of  division  named  in  the  set- 
tiement. 


Claimants' 
Pleas. 


It  was  answered — That  the  trust-deed  of  settiement  in  qaestion 
was,  by  itself,  inadequate  to  deprive  the  claimant,  Mrs  Dickson,  ol 
her  right  to  her  legal  provisions,  without  her  consent,  either  ex- 
press  or  by  necessary  implication.  But  nothing  had  been,  or  couU 
be  established  in  the  present  case,  to  instruct  that  the  claimant  ever, 
direcdy  or  indirectiy,  homologated  the  settiement  executed  by  hei 
late  husband.  She  was  not  aware  of  the  nature  and  extent  of  ha 
own  legal  rights,  and  she  could  not  therefore  be  held  to  have  re- 
nounced these  by  her  actings  as  a  trustee,  or  by  accepting  the  al- 
lowances which  were  made  by  the  other  trustees  for  behoof  of  hei 
children  as  well  as  herself. 


The  Lord  Ordinary  found,  <  That  the  deceased  Thomas  Soott 

*  executed  a  trust-disposition  and  settiement,  on  the  3ist  of  Augiut 
^  1819,  by  which  he  appointed  his  wife,  now  the  claimant  Agnes 

*  Dickson,  if  she  should  survive  him,  one  of  his  trustees,  and  made 
(  certain  provisions  for  her,  in  satisfaction  of  her  terce,  half  or  third 
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of  moveables,  and  other  legal  claims,  and,  in  particular,  gave  her  I7  Dec.  1833. 
a  liferent  annuity  of  L.50 ;  but  he  declared,  that  the  said  annuity  ^^v^*^ 
should  cease  if  she  entered  into  a  second  marriage:  Finds,  that  .^^'^'^scott" 
Agnes  Dickson  survived  the  truster,  and  in  1820,  seven  months  or  Dickson^ 
after  his  death,  married  the  claimant  John  Dickson :  Finds,  that 
Agnes  Dickson^  by  her  conduct  both  before  and  after  her  second 
marriage,  homologated  the  settlement  of  her  husband  Thomad 
Scott,  acquiesced  in  it  for  a  period  of  about  ten  years^  and  took 
benefit  under  it :  Finds,  that  she  has,  in  consequence,  barred  her-* 
self  from  repudiating  the  said  settlement,  and  recurring  to  her 
legal  provisions  of  terce  and  third  of  the  goods  in  communion : 
Therefore  repels  the  claim  of  the  said  Agnes  Dickson  and  her  bus-' 
band ;  prefers  the  trustees  of  the  late  Thomas  Scott  to  the  fund  in 
medio,  and  decerns  in  the  preference  accordingly ;  but,  in  the 
peculiar  circumstances  of  the  case,  finds  no  expenses  due.' 
NoU. — ''*  The  widow,  Mrs  Scott,  before  her  second  marriage  with 
Dickson,  attended  five  meetings  of  the  trustees,  at  four  of  which 
she  subscribes  their  minutes,  as  it  appears,  in  the  character  of  trus* 
tee.  She  concurred  in  the  nomination  4>f  a  factor ;  and  further^ 
she  concurred  when  the  annual  allowance  was  fixed  under  the 
trust-deed  for  the  maintenance  of  herself,  and  the  board  and  edu- 
cation of  her  children,  various  payments  to  account  of  which  she 
received  from  time  to  time.  After  her  second  marriage  she  was 
furnished  with  copies  of  the  memorial  and  queries  laid  before  coun- 
sel^ as  to  its  effect,  and  whether  she  was  barred  by  her  conduct 
from  repudiating  the  settlement,  and  recurring  to  her  legal  rights, 
and  of  the  opinion  of  counsel  proceeding  on  that  memorial.  Two 
letters  were  addressed  to  her  and  her  husband  by  the  trustees,  re- 
quiring them  to  say  if  they  acceded  to  the  arrangement  made  by 
the  trustees,  on  the  footing  that  they  had  acquiesced  in  the  settle- 
menty  and  to  these  letters  they  made  no  answer;  but  they  recei- 
ved the  allowances  as  fixed  by  the  trustees,  and  under  the  autho- 
rity of  the  trust,  for  a  period  of  more  than  nine  years,  and  granted 
receipts  for  them,  which  are  produced.  If  they  intended  to  repu- 
diate the  settlement,  they  were  bound  to  give  notice  to  the  trus- 
tees, that  arrangements  might  have  been  made  different  from  those 
wJiich  had  been  adopted  on  the  Cetith  of  their  acquiescence,  and 
more  suitable  to  the  state  of  the  funds;  and  the  question  of  ac- 
counting now  attempted  to  be  raised  as  to  what  Mrs  Dickson  re- 
ceived in  her  own  right,,  and  what  she  received  for  the  board  and 
education  of  her  children,  would  have  been  avoided.  It  is  clear, 
therefore,  that  there  has  not  only  been  great  delay,  but  that  things 
are  no  longer  entire.  It  is  no  answer,  that  perhaps  an  inquiry 
would  shew  that  the  children  could  not  have  been  boarded  and 

VOL.  IX.  K 


14f 


DECISIONS  OF  THE 


N0.2& 


^7  Dec  1833. 


Scott's  Trus- 
tees V.  Soott 
or  pickson. 


Opinion  of 
Court. 


educated  at  a  cheaper  rate,  or  that  the  furnished  house  which  their 
mother  was  permitted  to  occupy  would  not  hare  brought  a  higher 
rent,  because  all  such  inquiries  are  uncertain,  and,  in  a  case  of 
this  kind,  inexpedient  in  point  of  precedent.  It  is  impossible  now 
to  say  what  might  have  been  prudent  and  proper  conduct  on  the 
part  of  the  trustees,  if  the  repudiation  had  been  notified  in  time. 
This  case,  therefore,  differs  essentially  from  that  of  Gardner,  8  De- 
cember 1830,  and  others  to  the  same  effect,  founded  upon  by  Mn 
Scott,  in  all  of  which  there  was  nothing  done  on  the  fidth  of  tbe 
alleged  homologation. 

<  It  has  been  said  that  Mrs  Dickson  and  her  husband  were  igno* 
rant  of  their  rights,  and  misled  by  the  trustees,  who  showed  them 
an  opinion  of  counsel  erroneous  in  point  of  law.  But  it  was  their 
own  lault  if  they  were  ignorant  of  their  rights,  after  their  atten- 
tion  had  repeatedly  been  called  to  the  question,  by  letters  which 
they  did  not  think  fit  to  answer.  If  they  were  not  disposed  to 
acquiesce  in  that  opinion,  they  should  have  consulted  other  coun- 
sel The  trustees  were  the  parties  misled  by  the  silence  of  tbe 
Dicksons,  till  the  period  of  division  was  at  hand,  and  the  allow- 
ances to  the  children  were  to  cease. 

<  In  a  question  between  a  mother  and  her  children,  where  a  p<»0t 
of  considerable  nicety  occurs,  there  seems  to  be  no  reason  for 
awarding  expenses  of  process.' 


Mrs  Dickson  and  her  husband  having  reclaimed,  Lard  Balgrmi 
said,  that  he  at  first  had  been  inclined  to  concur  in  the  opinion  of 
the  Lord  Ordinary ;  but  that,  on  farther  consideration,  he  hsd 
come  to  a  different  conclusion*  In  a  question  of  alleged  homolo- 
gation, founded  on  a  series  of  actings,  whereby  it  was  maintained 
that  a  party  had  renounced  his  legal  rights,  it  certainly  wap  an 
important  element,  if  these  actings  had  gone  on  for  a  length  of 
time,  as  was  here  alleged.  But  a  more  important  question  wss, 
whether  the  nature  and  extent  of  these  rights  were  dearly  under* 
stood  by  the  party,  and  whether  the  actings  afforded  clear  and  up- 
equivocal  evidence  of  an  intention  to  renounce  them,  or  whether 
they  did  not  admit  of  some  other  reasonable  explanation.  In  tbe 
present  case,  therefore,  before  the  actings  of  the  claimant  Mn 
Dickson  could  be  held  to  aflbrd  evidence  of  an  intention  on  her 
part  to  surrender  her  legal  rights,  it  wonld  be  necessary  to  prove 
that  she  vras  aware  of  the  nature  and  extent  of  these ;  and,  at  all 
«vent8,  the  Court  would  look  with  great  jealousy  to  such  alleged 
acts  as  implying  that  she  had  voluntarily  renounced  her  rigbtSi 
and  that  too  for  very  inferior,  and  only  contingent  provisions.  But 
looking  to  all  the  circumstances  of  the  case,  his  Lordship  did  not  think 
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die  Conrl  could  come  to  this  conclusion,  and  hold  that  there  were  17  Dec.  I83& 
lofficient  grounds  to  establish  homologation.    Her  actings  as  trustee,     ^^^^v^^ 
preriously  to  her  second  marriage,  did  not,  per  se,  afford  evidence  ^\^  ^™J" 
of  consent  to  renounce  her  legal  claims.  or  Dickson. 

The  Lord  President  was  of  the  same  opinion.  He  thought  there  Q^j^J^^f 
was  sufficient  evidence  of  Mrs  Dickson  having  acted  as  trustee  Couru 
under  her  husband's  settlement ;  but  this  did  not  necessarily  infer 
asorrender  of  her  legal  rights.  It  did  not  appear  that  she  was  aware 
of  the  extent  of  these,  until  she  claimed  them  in  the  present  process ; 
and  her  actings  therefore  ought  not  to  be  construed  into  a  delibe- 
rate surrender  of  them.  In  all  such  cases,  where  the  question  was, 
whether  a  party  has  renounced  certain  rights  for  others  to  be  given 
in  place  of  them,  it  ought  to  be  established  that  the  party  had  a 
distinct  knowledge  of  both,  and  had  made  a  deliberate  selection, 
whidi  was  not  the  case  here. 

Lard  Gillies  also  concurred.     Mrs  Dickson's  acting  originally  as 
trastee  did  not  necessarily  imply  a  renunciation  of  her  legal  rights, 
for  at  that  time  the  amount  of  the  property  left  by  the  testator  had 
not  been  ascertained,  and  she  could  not  therefore  be  aware  of  the 
extent  of  her  claims.     But  as  soon  as  the  amount  was  ascertained, 
it  was  the  duty  of  the  trustees  to  have  stated  distinctly  to  Mrs 
Dickson  the  extent  of  the  share  to  which  she  woiild,  by  law,  have 
been  entitled,  if  she  had  repudiated  the  settlement,  and  what  she 
would  have  by  adopting  and  accepting  it     His  Lordship  did  not 
mean  to  impute  any  unworthy  motives  to  the  trustees,  who  had 
acted  honourably  throughout,  and  under  the  idea  that  they  were 
only  doing  their  duty ;  but  still  they  ought  to  have  made  this  ex- 
planation ;  and  if  this  had  been  done,  the  subsequent  actings  of  Mrs 
IMckson  might  have  afforded  good  evidence  of  homologation,  if 
they  unequivocally  approbated  the  settlement ;  but,  without  this, 
they  could  not  be  construed  into  a  deliberate  surrender  of  her  legal 
lights,  and  an  acquiescence  in  her  husband's  settlements.   With  re- 
gard  to  the  condition,  that  she  was  to  forfeit  all  her  provisions  iti 
the  event  of  a  second  marriage,  it  was  plain  that  nothing  but  conv 
coflsion,  or  an  erroneous  impression  ais  to  her  legal  rights,  could 
have  induced  her  to  entertain  for  a  moment  the  idea  of  aicquiescing 
in  iueh  a  provision* 

Lord  Oraiffie  was  of  the  same  opinion.  The  facts  and  circum- 
stances founded  on  did  not  establish  homologation,  unless  the  know- 
lodge  of  the  party  as  to  the  nature  of  her  rights,  which  she  was  said 
to  have  surrendered,  were  also  established.  But  when  the  extent 
of  these  rights,  and  the  inadequate  substitute  held  out  by  the  settle- 
ment were  considered,  it  afforded  the  strongest  possible  presum[v- 
tioB  that  the  claimant  was  ignbraht  of  her  rights,  and  could  not 
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17  Dec.  1833.  accordingly  be  held  to  have*  deliberately  renounced  them.  It  \m 
no  doubt  competent  to  overcome  this  presumption  by  a  clear  and 
unequivocal  proof  of  consent ;  but  no  such  proof  was  to  be  found 
in  the  facts  on  which  the  Court  had  to  decide. 

The  Courtj  accordingly,  recalled  the  <  interlocutor  of  the  Lord 
*  Ordinary;  found,  that  Mrs  Dickson  is  not  barred  from  claiming  bei 
<  legal  provisions  i*^  and  remitted  to  his  Lordship  to  proceed  accord- 
ingly- 

W.8 


Scott*8  Trus- 
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or  Dickson. 

Judgment* 


Lord  CorehotuB,  Ordinary.        Act.  Jameaon,  O.  G.  BeH         W. 

Agent  for  Mr  and  Mrs  Dickson.        Dean  o/Fac,  {Hope, J  R.  BtXL 
Black,  W.  S.  Agent.         B.  Ckrk. 
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SCOTTISH  UNION  INSURANCE  COMPANY 

against 
FERRIER. 


Ranking  and  Sale. — Sequestration. — Process. — Appeal.— 
Whether  an  appeal  in  a  process  of  ranking  and  sale  carries  up  Ai 
corresponding  process  of  sequestration  to  the  court  ofrevieWy  so  asU 
render  it  incompetent  Jor  the  Court  to  grant  a  warrant  upon  the  jit 
dicial  factor  in  the  sequestration^  pending  the  discussion  of  ike  appeal 

Mr  Cunningham  Graham  of  Gartmore  left  the  country,  insol- 
vent, in  1826 ;  and  his  heritable  creditors,  who  were  secured  bj 
'redeemable  annuities  over  his  entailed  estates,  immediately  entered 
into  possession,  by  their  trustee,  Mr  James  Brown,  and  continued 
thereafter  to  draw  the  rents.  In  1832,  Mr  Ferrier,  ar trustee  on 
the  sequestrated  estate  of  John  White,  a  personal  creditor  of  Mi 
Graham,  led  a  process  of  ranking  and  sale,  and  applied  for  seques- 
tration of  his  estate.  The  sequestration  was  granted,  and  Mr  Brown 
Avas  appointed  judicial  factor.  But  in  the  process  of  ranking  and 
>  «ale,  which  proceeded  on  a  summons  containing  alternative  conclu- 
sions, to  the  effect  of  bringing  either  the.  fee  or  the  liferent  of  the 
Gartmore  estates  to  sale,  whichever  should  be  ultimately  determined 
by  the  Court,  in  certain  judicial  proceedings  (respecting  the  validity 
of  the  entails)  then  pending,  to  be  vested  in  the  person  of  Mr 
Graham,  defences  were  given  in  by  the  Scottish  Union  Insurance 
Company,  and  other  creditors.    These  defences  were  repelled  by 
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the  Lord  Ordinary ;  but  the  Court,  on  a  reclaiming  note,  altered  j?  Dec.  1833* 
his  jadgment,  and  remitted  to  his  Lordship  *  to  sist  farther  pro-    ^^^s/^^ 
<  cedure  under  the  bterlocutor  complained  of,  and  to  hear  parties  ^^n^l^cr 
^  on  any  questions  that  may  arise  under  the  summons.'   Mr  Ferrier  v.  Ferrier. 
entered  an  appeal  against  this  and  another  interlocutor,  which  was 
pronounced  on  an  incidental  petition,  in  the  same  process,  which 
appeal  was  regularly  intimated  to  and  served  upon  the  defenders. 
The  defenders  objected  to  the  competency  of  presenting  this  appeal 
against  what  they  called  an  interlocutory  judgment,  without  leave 
isked  and  obtained  from  the  court  below;  but  no  judgment  had 
hidierto  been  pronounced  on  this  objection  by  the  Committee  of 
Appeals  in  the  House  of  Lords. 

While  matters  were  in  this  situation,  the  Scottish  Union  Com- 
pany presented  a  petition  to  the  Court,  in  the  sequestration,  for  a 
varrant  upon  the  judicial  factor  to  make  payment  to  them  of  the 
arrears  of  annuities  due  to  them,  under  their  preferable  securi- 
ties, out  of  the  rents  which  had,  in  the  meantime,  accumulated  in 
•his  hand.  ^  Mr  Ferrier  objected  to  the  competency  of  the  Court 
iDStaming  this  application,  upon  the  ground,  that  the  whole  process 
d(  sequestration,  as  well  as  the  ranking  and  sale,  were  carried  by 
his  appeal  to  the  House  of  Lords. 

*  The  Lord  Ordinary  took  the  question  to  report,  on  printed  ob- 
jections, and  answers  to  the  petition,  in  which 

The  objector  pleaded — That  the  point  was  already  determined  by  Objvcior's 
the  decision  of  the  Court  on  another  similar  application  in  the  same     ^^^ 
process,  viz.  Brodie  v.  Ferrier,  13  Dec.  1832,  which  was  in  confor- 
auty  mth  a  prior  decision,  Macnab  v.  Martin,  24  Dec.  1803,  M. 
App,  No.  2, 17.  Appeal, 

The  respondents  angwered^^That  neither  of  the  cases  were  ap-  Respondeou* 
plicable,  as  the  application  by  Brodie  had  been  to  have  certain  ^  **^' 
lands  struck  out  of  the  ranking,  which  was  undoubtedly  a  step  in 
the  process  of  ranking  and  sale,  which  had  been  carried  by  the  ap- 
peal to  the  House  of  Lords ;  and  in  the  other  case  of  Macnab,  an 
attempt  was  made  in  like  manner  to  go  on  with  a  process  which 
■had  been  carried  up  to  the  court  of  review,  by  a  previous  appeal, 
on  another  branch  of  the  same  cause ;  whereas  here  the  ajyplication 
for  a  warrant  on  the  judicial  factor  was  made  in  the  sequestration, 
a  separate  process  from  the  ranking  and  sale.  It  would  be  a  very 
important  and  hazardous  doctrine,  indeed,  to  lay  down  a  rule  that 
any  claimant  in  a  sequestration,  against  whom  a  decision  was  given 
by  the  trustee  and  the  Court,  might  hang  up  the  whole  proceedings, 
aD,d  interrupt  the  discussion  of  other  claims,  by  taking  an  appeal  to 
Ae  House  of  Lords. 
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17  Dec.  1833.  The  CcuH  did  not  give  any  decision  on  the  general  pomt»  bat 
flupereeded  the  consideration  of  the  petition,  on  the  ground)  that  it 
was  inexpedient  to  grant  the  warrant  cravedi  at  least  till  the  question 
as  to  the  competency  of  the  appeal  was  decided  by  the  Committee 
of  Appeals  in  the  House  of  Lords. 


Scottish  Union 
Insurance  Co. 
V.  Ferrier. 


Opinion  of 
Court. 


Judgment. 


The  Lord  Justice^Clerh  said — Taking  for  granted  the  admitted 
fact  that  the  appeal  has  been  served,  and  an  order  for  service  and 
intimation  given  on  it  by  the  House  of  Lords^  I  do  not  think  we 
can  proceed  to  grant  any  warrant,  until  the  petition  of  appeal  is  dis- 
posed of.  The  cases  of  Brodie  and  Macnab  appear  to  me'to  be 
in  point 

Lord  Meadawbank  concurred.  The  appeal  in  a  sequestration 
carries  up  the  whole  record  to  the  House  of  Lords,  and  consequendy 
raises  the  same  objection  to  a  further  proceeding  in  this  Court  wtixk 
was  sustained  in  the  case  of  Macnab. 

Lord  Glerdee. — I  am  not  satisfied  that  the  application  is  incom- 
petent, nor  do  I  see  the  analogy  between  this  case  and  that  of  Mae- 
nab,  in  which  the  whole  matter  in  the  petition  and  complaint  wm 
necessarily  carried  to  the  House  of  Lords,  and  a  decision  of  the 
question  appealed,  in  a  certain  way,  would  necessarily  have  the  effect 
of  disposing  of  the  whole  cause.  An  appeal  in  the  general  case 
carries  up  the  whole  process  to  the  House  of  Lords,  and  renders  it 
incompetent  to  proceed  further  with  any  branch  of  it  in  the  Court 
below,  because  the  court  of  review  may,  if  it  sees  fit,  take  up  and 
give  judgment  on  other  points  not  argued  or  decided  in  the  ooutt 
below,  as  was  done  in  the  case  of  Vans  Agnew ;  and  althou^ 
in  that  case  the  House  4of  Lords  afterwards  saw  cause  to  recall  its 
judgment,  in  so  far  as  it  decided  matters  which  had  not  been  pre- 
viously judged  of  in  this  Court,  yet  this  was  done  under  an  express 
declaration,  that  it  was  competent  for  the  court  of  review  to  decide 
every  question  embraced  in  the  summons,  although  not  included  in 
the  judgment  of  the  inferior  court.  (See  Proceedings  in  the  House 
of  Lords,  Vans  Agnew  v.  Lord  Stair  and  others,  12  March  1823.) 
But  in  the  present  case  the  processes  are  different;  and  the  applies^ 
tion  is  made  in  a  sequestration,  which  is  not  necessarily  carried  up 
to  the  House  of  Lords  by  the  appeal  in  the  process  of  ranking  and 
sale. 

The  Courff  accordingly,  did  not  dismiss,  bat  superseded  the  peti- 
tion in  hoc  statu. 


Lord  Medwyn,  Ordinary.  Act.  Rutherfurd,  Sandford  and  H,  BrucBm  Alt. 

Dean  ofFac  (Hope,)  and  £>.  Dickson,  W.  A.  G.  and  R,  EBt,  and  Jamu 

XnoXf  and  Jnglis  jr  Donald,  Agents.         T,  Clerk. 

u. 
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TIBST  DIVISION. 

No.  XXX.  19  Decmber  1833. 

PETER  YOUNG  and  Othem 

ojfainsi 
WILLIAM  ALVES  WELSH. 

LUTDLORD  AND  TeNANT. — COMPETITION. — ARRESTMENT. — Ex« 

PENSE8. — L  A  landlardf  who  had  sequestrated  ihe  crop  upon  a  farm 
fir  the  cunretii  rentf  hamng  sold  the  srop  under  a  letter  from  the 
tenantf  giving  him  auUioritg  <  to  apply  the  proceeds  in  payment  of 
^  rents  due  by  mCf  without  applying  for  or  obtaining  warrant  from 
<  the  Sheriffs*  and  the  proceeds  of  the  roup  having  considerably  eX" 
ouded  the  rent  far  which  sequestrtMon  had  been  awarded^'-^found^ 
in  a  competition  with  a  creditor  qf  the  tenant^  who  had  arrested  in 
the  hand  of  the  purchasers^  thai  the  landlord's  preference  was  only 
to  the  extent  of  the  current  rent,  and  not  for  prior  arrears,  and  that 
the  arrestment  was  preferable  over  the  surplus. 
11.  Where  expenses  have  not  been  found  due  in  the  inferior  court,  it  is 
competent,  in  an  advocation,  to  award  these  expenses  to  the  respon^ 
dent,  without  an  advocation  by  him  to  that  effect. 

Db  Forbes  was  tenant  of  the  £urms  of  Balloch  and  Balnaglack, 
part  of  the  estate  of  Culloden.  Being  in  arrear  of  rent  for  crops 
1628  and  1829|  Mr  Turner,  as  trustee  on  the  estate  of  Culloden,  ap- 
plied, on  1  September  1880,  to  the  Sheriff  of  Inverness,  for  seques- 
tration of  the  crop  and  stocking  in  security  of  the  rent  for  crop 
1830,  payable  at  Candlemas  and  Whitsunday  1831.  Sequestration 
kving  been  awarded,  the  tenant,  on  9  September,  wrote  to  Tur- 
nec^s  agent  as  follows :  *  It  is  quite  unnecessary  for  you  to  follow 

*  out  proceedings  in  the  sequestration  at  the  instance  of  Culloden's 
<  trustee  against  me,  as  I  hereby  authorise  you  to  advertise  and  sell 

*  off  the  crop,  &C  on  18th  instant,  and  apply  the  proceeds  in  pay-* 
'  fflent  of  rents  due  by  me,  without  applying  for  or  obtaining  a  war<« 

*  rant  from  the  Sheriff.' 

Upon  this  letter  Tomer,  without  obtaining  a  warrant  from  the 
Sheriff  under  the  petition  for  sequestration,  exposed  the  crop  to 
ale  under  articles  of  roup,  on  18  September.  These  articles 
bore  that  the  crop  was  exposed  to  sale  by  CuUoden's  trustee. 
One  of  the  articles  was,  that  credit  would  be  given  till  Candle* 
on  all  purchases  above  L.5,  on  bills,  with  security  to  the  satis» 
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19  Dec.  1833.  faction  of  the  exposer ;  but  all  purchases  below  that  sum  were  to 
be  paid  for  in  ready  money*     It  was  farther  provided,  that  <  so  soon 

<  as  each  lot  or  article  is  struck  out  by  the  judge  and  auctioneer,  it 
^  shall  from  that  moment  become  the  property  of  the  purchaser,  and 
*  be  at  his  risk  accordingly,  but  shall  not  be  carried  away  until  the 

<  price  is  paid,  or  bill  granted,  as  before  mentioned ;'  and  upon 
failure  of  settlement  by  c^h  or  bill,  it  should  be  optional  to  the 
exposer,  either  to  set  up  the  articles  of  new,  or  pursue  for  payment 
of  the  price,  together  with  the  penalty* 

The  roup  produced  a  larger  sum  than  the  rent  for  crop  1830, 
which  was  L.265 ;  and  on  the  day  following,  the  defender,  Welsh, 
a  creditor  of  Dr  Forbes,  used  arrestment  in  the  hands  of  Young  and 
others,  who  had  been  purchasers  to  the  amount  of  L.209,  but  who, 
at  that  time,  had  neither  paid  nor  granted  bills  for  their  respective 
purchases,  although  they  afterwards  accepted  bills  drawn  by  Tur- 
ner, as  CuUoden's  trustee,  and  bearing  to  be  of  the  date  of  the  sale. 
Welsh  then  brought  a  furthcoming  before  the  Sheriff  of  Inverness- 
shire,  and  the  arrestees  raised  a  process  of  multiplepoinding,  which 
was  conjoined  with  the  furthcoming.  In  this  multiplepoinding,  Tur- 
ner, as  Ciilloden's  trustee,  appeared  and  claimed  a  preference.  He 
pleaded — 


Landlord's 
Fleas. 


The  landlord's  hypothec  extended  over  the  whole  of  the  seques- 
trated crops.  The  letter  granted  by  the  tenant,  authorising  a  sale, 
not  merely  for  the  rent  of  1830,  but  ^  in  payment  of  rents  due  by 
^  me,'  operated  as  an  assignation  of  the  whole  crop  and  stocking  for 
all  arrears  of  rent  due,  and  such  right  was  preferable  to  posterior 
arrestments.  The  roup  having  proceeded  in  name  of  the  landlord, 
or  his  trustee,  the  purchasers  became  debtors  to  the  landlord,  and 
not  to  the  tenant,  for  tlie  amount  of  these  purchases,  and  therefore 
the  arrestments  were  inept,  the  arrestees  not  being  debtors  of  Dr 
Forbes. 


Arrester's 
Fleas. 


Pleaded  for  Welsh  the  arrester — 

The  crop  in  question  having  belonged  to  Dr  Forbes,  the  com- 
mon debtor,  and  being  sold  on  his  feu'm,  and  under  his  mandate,  the 
price  also  belonged  and  was  due  to  him,  and  was  a  fund  attachable 
by  his  creditors,  under  burden  of  the  landlord's  hypothec.  The 
arrestments  are  available  to  the  extent  of  any  surplus^  after  se- 
curing the  landlord  in  the  rent  for  which  his  right  of  hypothec 
existed  ;  but  such  right  did  not  extend  to  prior  arrears  of  rent. 
It  applied  only  to  the  rent  of  that  year,  and  the  sequestration  could 
not  extend  that  preference.  The  letter  granted  by  Dr  Forbes  was 
merely  for  the  purpose  of  saving  farther  expense  in  the  process  ^of 
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aeqaestration,  but  was  neither  intended,  nor  could  give  the  landlord  19  Dec.  Idsa 
a  preference  to  a  greater  extent  than  he  had  under  the  seqnestra-    ^''•V^ 

*2^-.  Young  and 

^^^'  ,  .        ,  Other?  II. 

The  Sheriff  pronounced  the  following  interlocutor :  <  In  respect  Welsh. 

<  die  roup  of  corn  and  straw,  which  took  place  at  Balnaglack  and 

<  Bailoch,  on  the  18th  of  September  1830,  was  in  consequence  of 

<  aothority  from  the  common  debtor,  as  expressed  in  his  letter  of  the 

*  ninth  of  said  month,  and  to  avoid  the  necessity  of  selling  the  crop 

<  onder  the  sequestration,  and  that  the  proceeds  of  the  same  ex- 

<  ceeded  the  amount  of  rent  protected  by  that  process,  by  a  sum  at 

<  least  equal  to  the  fund  in  medio,  finds,  that  the  said  crop  was 

<  not  tranaferred  to  the  claimant,  William  Ainslie  Turner,  Esq.  so 

<  as  to  entitle  him  to  a  preference  over  arresting  creditors,  but  that 

<  the  purchases  made  by  the  arrestees  was  an  arrestable  subject,  and 

<  attached  by  the  diligence  of  William  Alves  Welsh  :  Therefore, 

*  finds  sufficient  ex  &cie  evidence  of  the  debt  due  by  the  common 

<  debtor  to  this  claimant,  and  prefers  William  Alves  Welsh  accord- 

<  ingly  to  the  fund  in  medio :  Finds,  in  all  the  circumstances  of  this 
'  case,  no  expenses  due  to  either  party.' 

The  process  having  been  advocated  by  Turner,  the  Lord  Ordinary 
finds,  that  the  sum  in  dispute  consists  of  the  prices  of  parts  of  the 
crops  of  the  farms  of  Balloch  and  Balnaglack,  on  the  estate  of  Cul- 
lod^n,  which  crop  was  sold  by  public  roup  on  the  18th  day  of  Sep- 
tember 1830 :  Finds,  that  there  is  a  competition  for  this  sum  be- 
tween the  advocator,  William  Ainslie  Turner,  trustee  on  the  estate 
of  CuUoden,  and  William  Alves  Welsh,  a  creditor  of  the  tenant, 
Dr  Forbes,  who  used  arrestments  in  the  hands  of  the  other  advoca- 
tors, purchasers  at  the  said  sale :  Finds,  that  the  crop  1830  had  been 
sequestrated  by  the  landlord  for  the  current  rent,  that  of  the  year 
1880 :  Finds,  that  while  so  sequestrated,  authority  was  granted 
by  the  tenant,  in  his  letter  of  the  9th  of  September,  to  the  factor, 
for  the  landlord  to  sell  off  the  crop  on  the  18th  of  September 
1830,  and  that  the  crop  was  sold  accordingly :  Finds,  that  the 
said  letter  authorised  the  factor  *  to  sell  off  the  crop,  &c.  on  the 
<  i8th  inst.,  and  apply  the  proceeds  in  payment  of  the  rents  due  by 
me,'  &c. :  But,  in  respect  of  the  terms  of  that  letter,  and  the  spe- 
cial reference  in  it  to  the  sequestration,  finds,  that  the  authority 
to  apply  the  proceeds  in  payment  of  rents  must,  in  sound  con- 
struction, be  limited  to  the  rents  protected  by  the  sequestration  : 
Finds,  that,  in  regard  to  any  excess  in  the  proceeds  of  the  sale 
above  the  amount  of  the  rents  so  protected,  the  sale  must  be  held 
to  have  been  made  by  the  exposer,  merely  as  the  mandatary  of 
f  the  tenant ;  and  that,  therefore,  such  excess  was  arrestable  by  his 
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Young  and 
Others  o. 
Welsh. 


creditors  in  the  hands  of  pttrchasers :  FindS)  diat  the  proceeds  of 
the  sale,  already  realised  on  the  part  of  the  landlord,  by  the  ad- 
vocator, his  trustee,  and  ezclosive  of  the  fund  in  medio»  exceed 
the  amount  of  the  rent  of  1880,  protected  by  the  sequestration  : 
Therefore,  sustains  the  claim  of  the  respondent,  the  arresting  cre- 
ditor, repels  the  reasons  of  advocation,  remits  the  case  simplici- 
ter  to  the  Sheriff  of  Inverness-shire,  and  decerns :  Finds  the  ad- 
vocator liable  in  expenses,  and  albws  an  account  thereof  to  be 
given  in,  and  to  be  taxed  by  the  Auditor*^ 


Judgment. 

Opinion  of 
Court. 


To  tfiis  interlocutor  the  Court  adhered. 

Lord  Balgray, — There  is  not  much  diflBculty  in  this  case*  The 
sequestration  could  go  no  farther  than  the  landlord's  right  of  hy- 
pothec, which  was  only  for  the  current  rent.  The  sequestratioii 
was  abandoned  in  consequence  of  the  lettor  granted  by  the  tenaat 
This  certainly  Could  not  make  the  landlord's  situation  worse ;  but  it 
did  not  make  it  better.  It  is  very  common,  I  believe,  to  grant  such 
authority,  and  it  is  prudent  to  do  so,  for  saving  the  expense  of  Ae 
sequestration ;  but  that  was  not  the  only  purpose  of  the  mandate— ^ 
to  secure  the  landlord's  hypothec  without  the  expense  of  a  se- 
questration. If  the  landlord  sold  more  than  to  meet  the  debt  which 
the  sequestration  covered,  it  was  competent  to  any  creditor  of  the 
tenant  to  arrest  such  surplus  price,  which  did  not  belong  to  the 
landlord  but  the  tenant.     I  therefore  think  the  interlocutor  right 

The  Lards  President  and  Gillies  concurred.     They  considered 
the  letter  from  Dr  Forbes  as  a  mere  mandate  to  sell. 

Lord  Craiffie. — If  this  were  the  case  of  an  ordinary  mandate  I 
would  be  indined  to  adhere ;  but  in  the  case  of  a  bankrupt  tenant^ 
as  in  this  instance,  giving  to  his  landlord,  or  to  the  trustee  of  his 
landlord,  a  power  to  sell  his  stock  and  crop,  and  to  take  bills  for 
the  price,  the  just  import  and  effect  of  the  transaction  must  be  to 
enable  the  seller,  as  a  trustee,  to  make  a  distribution  among  the 
creditors,  if  there  are  any  besides  the  landlord,  according  to  their 
rights  at  the  time ;  the  limdlord  being  thus  preferred  for  the  rent 
due  to  him  as  secured  by  his  right  of  hypothec,  and  also  for  the  ne* 
cessary  expenses,  while  the  residue  should  be  divided  pro  rata 
among  the  personal  creditors,  including  the  landlord  himself.  In 
such  a  case  individual  creditors  could  not,  by  the  use  of  diligence, 
make  themselves  masters  of  the  whole  residue,  thereby  availing 
themselves  of  the  sales  made  by  the  landlord,  to  the  exclusion  at 
the  rest,  and,  least  of  all,  to  the  injury  of  the  landlord  or  his  trus- 
tee, who,  in  the  existing  circumstances,  could  not  use  farther  or  se* 
parate  diligence  for  securing  payment  of  what  was  still  due. 
•    The  respondents  having  asked  the  expenses  in  the  inferior  coBrt» 
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ij^dt  bad  been  refased  by  the  Sheriff,  it  was  objected,  on  the  part  19  Dec  1833. 
of  the  advocator,  that  the  respondents  had  brought  no  advocation  of    ^x»y*ii"^ 
the  inferior  court  judirraent  as  to  expenses.     But  the  Court  were  P^"^  "^^ 

I        /.        .    .  1         1         1.1  «  ,  >    1     Others  v, 

uDannnously  of  opinion,  that  the  advocation  brought  up  the  whole  w«lah. 
pocess,  and  that  it  was  competent  to  allow  the  inferior  court  ex- 
penses to  the  party  who  was  not  the  advocator ;  and  they  allowed 
the  same  accordingly. 

U^Fidbrtim.  Ordinanr.        Act  SoL-OmL  fCoMwm,)  TUt        JBmtoB  MmAetm, 
W.  S.  Ageot.  Alu  Butherfwrd,  Neaves.         Janm  Stewart,  S.  &  C.  Agenu 

T. 


FIRST  DIVISION. 

No.  XXXL  19  December  1839. 

WILLIAM  MURRAY  and  Others 

offainsi 
WILLIAM  REID  and  J.  MOLLISON. 

Tutors  and  Curators. — Stat.  1672,  c.  3. — Trust. — Trustees 
under  a  family  settlement^  being  nominated  also  tutors  and  curators  to 
the  diildren  of  the  truster^  having  raised  a  summons  for  making  up 
tutorial  inventories^  but  never  having  made  up  such  inventories^  nor 
expressly  declined  accepting  of  the  office  of  tutors  and  curators^  while 
Aey  intromitted  with  the  estate  as  trusteeSf-^held  liable  under  the  above 
statute,  singuli  in  solidum^for  intromissions  and  omissions,  although 
the  trust-deed  contained  a  clause  that  they  should  not  be  liable  in 
soUdum,  nor  fir  omissionsy  but  each  fir  his  own  actual  intromis* 
sums  only. 

The  late  James  Murray,  tenant  of  Westerton,  by  trust-disposi- 
tion and  settlement,  appointed  his  brother  William  Murray,  Wil- 
liam  Reid,  John  MoUison,  and  John  Murray,  his  trustees,  and  tu- 
tors and  curators  to  such  of  his  children  as  should  be  under  age 
At  the  time  of  his  death.  The  purposes  of  the  trust  were  declared 
to  be  the  payment  of  the  truster's  debts,  and  the  distribution  of  the 
residue  of  his  estate  equally  among  his  children.  The  deed  de- 
clared, '  that  my  said  trustees  shall  not  be  liable  for  omissions  of  any 

*  Idnd,  nor  for  the  insolvency  of  factors  or  Others  whom  they  have 

*  occasion  to  employ  for  uplifting  any  sums  of  money,  or  disposing  of 
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19  Dec.  1833.  ^  any  of  my  effects,  nor  for  the  insolvency  of  any  person  to  whom 
*  they  may  lend  out  money  for  answering  th^  purposes  of  this  trust; 
^  nor  shall  they  be  answerable  for  the  omissions  of  one  another,  but 
^  each  only  for  his  own  actual  intromissions.' 

The  nomination  of  tutors  and  curators  was  accompanied  by  this 
declaration,  *  that  the  said  tutors  and  curators  shall  not  be  liable  in 

<  diligence,  nor  in  solidum,  nor  for  omissions ;  but  each  for  his  ao- 

<  tual  intromissions.' 
James  Murray  died  in  February  1806.   The  trustees  accepted  and 

entered  upon  the  trust,  the  principal  management  of  which  devolved 
on  William  Murray,  the  truster's  brother,  down  to  1818,  when  he 
died. 

In  February  1829,  one  of  the  testator's  children  raised  an  action 
of  count  and  reckoning  before  the  Sheriff  of  Kincardineshire  against 
the  surviving  trustees  and  tutors  and  curators ;  and  afterwards  a 
process  of  multiplepoinding  was  raised  in  the  Court  of  Session,  in 
the  name  of  John  Murray,  (who  died  after  the  action  was  in  Court,) 
John  MoUison,  and  William  Reid  for  himself,  and  as  executor  of 
William  Murray,  as  surviving  trustees  and  tutors  and  curaton 
under  the  trust-deed  of  the  deceased  James  Murray.  The  process 
of  count  and  reckoning  was  advocated  ob  contingentiam,  and  con- 
joined with  the  multiplepoinding. 


Children's 
Pleas. 


It  was  pleaded  for  the  family  of  the  truster^  that  the  raisers  were 
liable  to  account,  not  merely  as  trustees,  but  also  as  tutors  and 
curators,  in  terms  of  and  under  the  penalties  of  the  act  1672,  c.  2 : 
That,  having  failed  to  make  up  tutorial  inventories,  and  otherwise 
neglected  their  duties  as  tutors  and  curators,  they  had  forfeited  any 
benefit  from  the  protecting  clause  in  the  trust-deed ;  and  were 
liable  in  solidum  not  only  for  intromissions  but  for  omissions. 

In  evidence  of  the  raisers  having  accepted,  or  at  least  acted  as 
tutors  as  well  as  trustees,  reference  was  made  to  two  minutes,  the 
first  of  date  22  February  1806,  when  the  repositories  of  the  deceased 
were  opened,  and  when  all  the  trustees  and  tutors  named  in  the 
deed  were  present,  and  were  designed  as  trustees  and  tutors.  The 
second  meeting  was  held  on  dd  March  thereafter,  when  the  raisers 
and  the  now  deceased  William  Murray  were  present,  when  an  in- 
ventory of  and  valuation  of  the  effects  was  produced  and  signed ; 
and  the  trustees  and  tutors  present  resolved  to  employ  a  law-agent, 
to  take  the  necessary  steps  for  making  up  tutorial  inventories.  Mr 
Christian,  writer  in  Stonehaven,  was  employed  for  this  purpose, 
who  raised  a  summons  before  the  Sheriff  of  Kincardineshire,  in  name 
of  the  whole  parties  named  as  tutors  and  curators  to  the  children  of 
the  deceased,  against  the  nearest  of  kin.     In  that  action,  the  Sheriff 
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pronounced  an  interlocutor,  appointing  Mr  Christian  as  delegate,  19  Dec.  l$S3i 
at  whose  sight,  and  with  whose  concurrence,  the  tutors  and  curators 
should  make  up  the  inventories ;  but  nothing  farther  seemed  to  be  odim^v!" 
done  in  that  process,  and  no  inventories  were  made  up  or  authentic  Reid  and 

^   1  MolKsoD. 

cated. 

Answered — None  of  the  raisers  ever  accepted  of  the  office,  or  act-  Trustees' 
ed  as  tutors,  but  as  trustees  alone.  MoUison  never  had  any  intromis-  ^^ 
gion  with  the  estate,  nor  taken  any  management  of  it  He  could 
not  be  liable  under  the  protecting  clause  of  the  trust-deed  for  any 
bahince  that  might  be  due  upon  the  intromissions  of  any  of  the 
other  trustees.  Read  also  denied  having  had  any  intromissions 
with  the  trust-estate  till  after  the  death  of  William  Murray ;  and 
from  that  time  he  had  fully  accounted,  or  was  willing  to  account  for 
any  intromissions  which  he  had  had.  The  minutes  referred  to  by 
the  claimants  were  in  the  handwriting  of  William  Murray,  the 
bother  of  the  deceased,  and  appeared  merely  to  be  scrolls  or  jot- 
tings, and  were  not  signed.  And  in  regard  to  the  action  for  mak- 
ing up  tutorial  inventories,  this  was  also  the  act  of  William  Murray 
alone,  of  which  the  raisers  knew  nothing.  At  all  events,  it  could  only 
be  held  to  be  an  evidence  of  the  intention  of  parties  at  one  time  to 
accept  of  the  office  of  tutors ;  but  such  intention  was  abandoned, 
and  no  actual  acceptance  took  place,  the  parties  having  sufficient 
authority  as  trustees  for  all  they  required  to  do. 

The  Lord  Ordinary  /  finds,  that  the  late  James  Murray,  tenant 
<in  Westerton,  by  his  settlement,  dated  the  3d  of  January  1806, 

*  appointed  the  pursuers,  and  his  brother,  the  late  William  Mur- 
'  ny,  at  Grallowhine,  his  trustees,  for  the  management  of  his 
'  estate,  and  also  tutors  and  curators  for  his  children :  Finds,  from 
^the  &cts  admitited  or  proved,  that  the  pursuers,  and  the  said 

<  William  Murray,  under  the  authority  of  this  deed,  assumed  the 

<  management  of  the  property  of  the  deceased,  and  of  the  affairs  of 

<  the  children,  or  acted  and  interfered  in  the  management  of  both : 

*  finds,  that  they  did  not  record  their  acceptance  of  the  office  of 
'  troatees,  and  their  rejection  of  the  office  of  tutors  and  curators, 

<  but  acted  and  intromitted  indiscriminately  in  both  characters ;  and, 

*  in  particular,  that  they  raised  a  summons  against  the  nearest  of 

*  kin  of  the  pupils  and  minors,  concluding  that  the  defenders  in  that 
'  action  should  concur  in  making  up  tutorial  and  curatorial  inven- 
^tories;  and  on  this  summons  an  interlocutor  was  pronounced^ 
'  wherein  the  Sheriff  named  a  delegate  for  that'purpose,  in  common 

*  form ;  but  no  tutorial  or  curatorial  inventories  were  ever  nuuie  up : 

<  Fmds,  that  William  Murray  died  in  the  year  1818,  and  that  the 
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Murray  and 
Others  v. 
Reid  and 
Idoliiton. 


)9  Dec.  183a  <  pursuer,  William  Reid,  is  his  representative :  Finds,  in  these  di- 

*  cumstanees,  that  the  pursuers  are  bound  to  account,  not  only  as 

*  trustees,  but,  in  so  far  as  the  children  are  conoemed,  as  tutors  and 

*  curators,  and  that  in  terms  of,  and  under  the  liabilities  imposed 

*  by  the  statute  1672,  c.  2,  reserving  all  questions  as  to  the  expreis 

<  or  implied  consent  of  any  of  the  children,  after  attaining  majority, 

*  to  the  actings  of  the  pursuers,  and  of  its  effect  in  the  accounting 
^  with  such  child  or  children ;  and,  with  these  findings,  and  before 

<  &rther  answer,  remits  of  new  to  Mr  James  Brown,  accountant, 

<  to  eiuunine  the  accounts,'  &c« 
Against  this  interlocutor  the  trustees  redaimed* 


opinion  of 
Court. 


Judgment. 


Ijord  Preiident.^^1  concur  in  general  with  the  interlocutor.  Ai 
the  minutes  founded  on  by  the  claimants  were  not  signed,  they  may 
imly  be  considered  as  scrolls  of  minutes  intended  to  be  adopted,  and 
cannot  hav^  the  same  weight  aa  minutes  regularly  adopted  and 
i^igned.  But  the  case  is  different  with  regard  to  the  summons  raised 
before  the  Sheriff.  That  was  a  judicial  act,  and  if  not  approved  of 
should, have  been  disclaimed.  Not  having  disclaimed  that  prooeni 
and  there  being  no  express  declinature  of  the  office,  we  can  come 
to  no  other  conclusion  than  that  they  accepted,  but  failed  to  mab 
up  tutorial  inventories,  and  must  therefore  be  liable  in  the  conse- 
quences under  the  statute;  but  Mr  Reid  can  only  be  so  liable  for 
his  own  actings,  and  not  as  executor  of  William  Murray. 

Lord  Gillies* — I  am  entirely  of  the  same  opinion.  If  nothing 
had  followed  upon  the  minutes,  I  would  have  given  no  weight  to 
them,  as  they  are  not  authenticated;  but  in  terms  of  the  last  of 
these  minutes,  a  summons  was  raised  before  a  competent  court,  and 
the  judge  pronounced  an  interlocutor  giving  effect  to  that  summon^ 
as  far  as  he  qould  do  so  in  that  stage  of  the  proceedings.  And  to 
this  is  to  be  added,  that  there  is  no  evidence  of  any  of  the  pardei 
having  expressly  declined  to  accept  of  the  office  of  tutors  and  cura- 
tors. There  should  have  been  a  minute  or  declinature  to  this  effect 
if  they  did  not  mean  to  accept. 

Lard  Balgray  concurred. 

The  following  interlocutor  was  pronounced :  ^  Adhere  to  the  in* 

<  terloctttor  reclaimed  against,  with  this  variation  or  exphmadoni 

<  that  William  Reid,  in  so  far  as  he  is  the  representative  of  the  de« 

<  ceased  William  Murray,  is  not  liable  in  the  peiudties  of  the  act 
« 1672/ 

Lord  Conhotue,  Ordinary.        For  Trustees,  Detm  ofFac,  (HcpetJ  Moir,       Jouph 
Gordon^  W.  S.  Agent.  Alt.  Cimuighamef  O.  6.  BelL  Damislmf 

CkritHim,  W.  8.  Agenta.        R.  Cleriu 

T. 
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SECOND  DIVISION. 
No.  XXXIL  19  December  1883. 

WILLIAM  JAFFRAY  and  Others 

against 
SIMPSON'S  TRUSTEES  and  LEGATEES. 

J0RT  Trial. — The  special  grounds  of  redaction  of  the  deeds  of 
settlement  of  the  deceased  Colonel  Simpson  of  Plean  were  stated 
is  the  following  issue :  Whether,  on  or  about  the  dates  of  the  deeds 
Mi^ht  to  be  reduced,  <  the  said  Francis  Simpson  was  a  person  of 
<  a  weak  and  facOe  mind,  and  easily  imposed  on ;  and  whether  the 
'  defenders,  or  any  of  them,  did,  by  fraud  or  circumvention,  cause 
^  the  said  Francis  Simpson  to  execute  the  said  deeds  or  codioilB,  or 
'  any  of  them,  to  the  lesion  of  the  said  Francis  Simpson/  The 
Lord  Ordinary,  both  in  point  of  correct  form,  and  with  a  view  to  a 
Ur  statement  of  the  case  to  the  jury,  considered  this  preferable  to 
the  general  issue,  whether  the  deeds  in  question  were  the  deeds  of 
the  gnuiter,  these  not  being  sought  to  be  set  aside  upon  grounds  of 
absolute  or  intrinsic  nullity,  and,  therefore,  in  a  legal  sense  his 
deeds,  though  reducible.  The  defenders  having  objected  to  the 
proposed  issue,  the  Lord  Ordinary  reported  it  to  the  Court;  and 
the  other  Judges  being  consulted,  in  order  authoritatively  to  fix  the 
form  in  all  such  cases,  the  issue,  as  above  framed,  was  approved  of. 


UrdMmun^,  Ordinary.  For  the  Punuers,  JKeay,  D,  MmamO,  HmmUctu 

M»  CmifML  W.  8.  Agent.       For  |be  Pefeoden,  Ihm  of  Fee.  {fio^)  SoL^ 
Gnu  fCoeUwH,)  IMa^furd.       JMu  jr  fnm»  W.  S,  Agents. 

& 
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SECOND  DIVISION. 

No.  XXXIIL  19  December  1833: 

Sir  JAMES  NASMYTH'S  TRUSTEES  and  Others 

offainst 
The  tutors  of  Miss  JEMIMA  NASMYTH. 

Implied  Will.— Legacy. — T/te  leffititnation  of  a  daughter  bythi 
subsequent  marriage  of  her  mother^  havvig  given  her  a  right  to  share 
in  provisions  settled  by  her  fUher  upon  his  children  of  a  forvMf 
marriage^  she  was  found  not  entitled  to  claim  also  a  separate  prm* 
sion  made  in  her  favour  by  herfai/ier  while  she  was  illegitimate,    ' 

Sir  James  Nasmyth  of  Posso  executed,  in  18p7,  a  generarsettle^ 
ment  of  bis  whole  heritable  and  moveable  property  in  fayoar,  in  the 
first  instance,  of  his  eldest  son,  James  Nasmyth,  ^  but  under  burden 

<  of  m  y  lawful  debts  and  deeds,  and  particularly  of  the  sum  of  L.6000, 

*  which  the  said  James  Nasmyth,  or  whoever  shall  succeed  to  my 

*  said  estate,  heritable  and  moveable,  hereby  conveyed,  siiall  be 
^  bound  to  pay  to  my  younger  children,  equally,  share  and  share 

<  alike.'  Of  the  same  date,  hcf  granted  a  bond  of  provision  of  an 
additional  sum  of  L.6000,  Jn  favour  also  of  his  younger  children, 
payable  by  the  heir  succeeding  to  his  entailed  estate,  as  permitted 
by  the  entail. 

In  1827,  Sir  James  granted  a  bond  of  provision  in  favour  of  Miss 
Jemima  Nasmyth,  then  his  natural  child,  obliging  himself  and  hii 
heirs,  in  the  event  of  his  death,  to  make  payment  of  L.500  to  her 
at  the  period  of  her  marriage,  and  in  the  meantime  of  an  annuity 
of  L.50  for  her  maintenance  and  education ;  but  declaring,  diat 

<  these  presents  are  expressly  granted  with  and  under  thb  special 

<  condition,  that  payment  of  the  said  provision  and  annuity  shall, 

<  in  every  event,  be  postponed  to,  and  shall  in  no  way  be  allowed 

<  to  come  in  competition  with  the  payment  of  my  just  and  lawful 

<  debts.'  The  bond  contained  a  nomination  of  tutors  and  curators 
to  this  child. 

Shortly  afterwards  Sir  James  married  the  mother  of  his  daughter 
Miss  Jemima;  and  he  subsequently  (in  1828)  made  a  settlement, 
bequeathing  to  the  latter  various  articles  of  furniture  and  other  move- 
ables, declaring  these  bequests  to  be  ^made  to  her  over  and  abore 

<  any  other  provision  and  allowance  already  made  or  to  be  made  by 
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<  ae  Of  others  in  her  fiivoar;'  and  he  made  for  her  a  new  nomina-  IB  Dec  1638. 
tioo  of  taton  and  cuntors,  ^        ^^^^^^^^^ 

Upon  Sir  Jameses  death.  Miss  Jemima  claimed,  in  a  competition  smyth*8  trust" 
with  the  children  of  his  first  marriage,  there  being  a  deficiency  of  ^^^^^  Othen 
ftmdsy  not  only  a  share  of  the  two  sums  of  L.6000  each  provided  to  Miss  jemima 
his  younger  children,  by  the  deeds  which  he  executed  in  1807,  and  ^^^y^ 
the  special  bequest  in  her  favour  in  his  last  will,  but  also  the  an* 
wiity  of  L.50,  and  eventually  the  principal  sum  of  L.500,  as  grant* 
ed  to  her  by  the  bond  of  provision  of  1827. 

Pleaded  in  support  of  this  claim — The  marriage  of  Sir  James  Claimant's 
Nttmytk  with  the  mother  of  Jemima  did  not  necessarily  or  legally  ^^^^ 
ioiport  a  revocation  of  the  bond  of  provision  previously  executed  in 
her  fiivour ;  and  that,  in  fact,  he  had  no  intention  to  revoke  this 
hood,  bat,  on  the  contrary,  meant  to  recognise  it,  was  evident  from 
the  declaration  in  his  settlement  in  1828,  that  the  articles  thereby 
bequeathed  to  his  daughter  were  given  to  her  over  and  above  any 
other  provision  already  made  in  her  &vour — Hay  and  Children  v. 
Hay's  Trpstees,  16  May  1823 — Fisher  and  Others  v.  Dixons  and 
Others,  24  Nov.  18S1 — Lindsay  v.  Henderson  and  Others,  6  Feb. 
1827,  S.  Sr  D, 

A»mer€d — I.  By  the  act  of  making  Miss  Jemima  Nasmyth  a  Respondent's 
kgidnate  diild.  Sir  James,  her  £Etther,  must.be  held  to  have  virtually  ^"' 
lecalled  the  provision  made  in  her  ikvour  whilst  illegitimate,  and 
with  reference  to  that  condition  of  life*  Besides,  the  nomination  of 
totois  and  curators  to  Miss  Jemima  in  her  father's  settlement  of 
1638  shews  that,  in  hb  opinion,  the  like  nomination  contained  in  her 
lepaiate  bond  of  provision  had  fidlen,  2.  At  all  events,  she  cannot 
diim  her  share  of  the  sums  set  apart  for  the  provisions  to  the  law* 
iiil  ehildren  if  she  claims  her  separate  provision,  in  respect  that  the 
deeds  bear,  that  the  former  provkions  shall  be  distributed  among  the 
diildren  '  equally,  share  and  share  alike' — Belshes  and  Oliphant  v. 
Hamy,22  Dec«  1752,  M.  11,361 — Gallie  v.  Mackenzie,  18  Dec, 
1782,  il  ll,a74^Moncreiff  and  Cnllens  v.  Nasmyth,  27  Feb. 
1798,  IL  11,880. 


The  Lord  Ordinary  <  finds,  as  to  the  claim  of  Miss  Jemima 

*  Namyth,  that  the  provision  made  by  her  father,  by  his  holograph 
<  bond  of  6  June  1827,  was  granted  to  her  as  an  illegitimate  child ; 
^  and  that  the  subsequent  marriage  of  Sir  James  with  her  mother, 
^  k  Joly  1828,  which  rendered  her  legitimate,  and  gave  her  a  right 

*  to  share  with  the  children  of  the  first  ivarriage  in  the  provisions 
^  settled  upon  his  yoongser  ddldren,  opented  as  a  virtual  revocatioo 

TOL.  IX.  L 
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19  Bee  1833. 


Sir  James  Na- 
smyth*s  Trus- 
tees and  Others 
V   Tutors  of 
Miss  Jemima 
Nasmytfa. 


Opinion  of 
CdurC 


<  of  the  boDd  1827 :  Finds,  that  Miss  Jemima  is  also  entitled  to  the 

<  special  bequests  of  furniture  and  stock,  contained  in  the  subsequent 
^  deed  of  2  August  1828,  and  that  the  clause,  that  this  was  to  be 
^^  over  and  above  any  other  provision  or  allowance  already  made  or 
'^  to  be  made  by  me,'  must  be  held  to  apply  to  the  provision  ander 

<  the  deeds  in  1807,  and  not  to  the  bond  in  1827,  which  might  have 

<  been  revived  by  a  special  reference  to  it;  and  therefore  findg, 

<  that  Miss  Jemima  can  only  claim  a  share  with  the  other  younger 
^  children,  under  the  bonds  in  1807,  together  with  the  special  be* 
^  quest  in  the  deed  1828.' 

This  interlocutor  being  submitted  to  review,  the  Lard  Justice' 
Clerk  was  of  opinion,  that  the  claimant  was  not  entitled  both  to  a 
share  of  the  provisions  made  by  Sir  James  in  favour  of  his  legiti- 
mate children,  and  also  the  separate  provision  which  was  granted  to 
her  in  the  character  of  an  lUegitimate  child. 

Lord  Glenke  was  of  the  same  opinion.  No  doubt  a  second  pro- 
vision will  not  be  held  to  imply  a  revocation  of  a  former  provision, 
where  there  is  no  incompatibility  between  them.  But  if  a  man, 
for  example,  provides  a  certain  sum  to  his  daughter,  payable  on 
her  marriage,  and  if  he  lives  to  see  her  married,  and  then  pays  her 
the  same  sum,  certainly  she  could  not  claim  the  former  over  and 
above,  although  she  might  claim  her  legal  provisions,  if  these  were 
not  otherwise  excluded.  It  is  pretty  plain,  that  the  present  is  a 
case  of  the  kind  alluded  to.  The  object  of  the  claimant's  separate 
provision  was  put  an  end  to  by  her  father's  marriage,  and  making 
her  a  legitimate  child ;  in  consequence  of  which,  more  was  done  for 
her,  in  a  pecuniary  point  of  view,  than  by  that  by  the  bond  of  pro? 
vision  made  in  her  &vour  while  she  was  illegitimate.  But  if  lie 
had  any  doubt  on  that  point,  he  thought  it  at  least  cleftTi  that  she 
cannot  maintain  her  claim  consistently  with  the  terms  of  the  deed 
containing  her  separate  provision,  which  is  expressly  postponed  to 
all  the  just  and  lawful  debts  of  her  fother ;  and  the  only  fund  out  of 
which  that  provision  could  be  taken  is  the  sum  of  L.6000  with  wbich 
Sir  James  burdened  the  disponee  in  his  general  settlement  of  1807, 
and  which  he  there  declared  to  be  a  debt  payable  equally  to  his 
younger  children,  and  therefore  preferable  to  the  claim  in  question. 

Lird  Meadowhank. — I  concur  with  Lord  Glenlee  in  this  second 
ground ;  but  I  confess  I  had  doubts  on  the  former,  for  I  could  not 
conceive  what  other  words  could  have  been  used  more  clearly  in- 
dicative of  the  will  and  intention  of  the  granter,  that  all  the  provi- 
sions made  in  favour  of  this  daughter  should  remain  effectual,  than 
the  declaration  in  his  last  settlement,  that  what  is  there  assigned  to 
tier  should  be  over  and  above  any  other  provision  already  made  in 
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ber  &voar.     It  is  trae,  the  provbion  was  made  when  she  was  an  ]9  Dec.' 1833. 
illegidmate  child,  but  it  does  not  appear  that  the  circumstance  of   -v^py^ 
her  original  illegitimacy  had  the  e£fect  of  diminishing  his  parental  Sir  James  Na- 
iffection  for  her ;  and,  indeed,  his  stronger  attachment  to  her  than  [^jl  ^nd  othm 
to  his  other  children  is  shewn  by  his  latter  will.  v.  Tutors  of 

The  Court  adhered  to  the  interlocutor,  in  so  far  as  it  found  that  ^aHoytb!*™* 

Miss  Jemima  Nasmyth  could  not  claim  both  sets  of  provisions ;  and 

remitted  to  the  Lord  Ordinary  to  hear  parties,  and  decide  quoad       S™c°^ 
ultra. 

For  the  Common  Agent,  Ad,  Andenom*         Tor  Miss  Nasmyth's  Tutorsi  RuiJier/urdj 
H.  Brue*,        Jamu  Anstruther,  W.  S.  Agent.         T.  Clerk. 

S. 
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No.  XXXIV,  20  December  1883. 

CARRICK,  BROWN  and  Company 

against 
RAINSFORD. 

Bankrupt. — Sequestration. — The  Court  recalled  a  sequestration 
graUed  to  a  person  not  engaged  in  trade^  which  had  been  obtained 
by  him  in  the  character  of  a  gas  manufacturer  and  insurance-broker^ 
in  virtue  of  a  Jew  shares  in  joint  stock  companies,  purchased  Jbr  the 
hanirupt  after  his  insolvency^  and  within  a  Jew  days  of  the  date  of 
prtscnting  his  petition  for  sequestration,  obviously  with  the  view  of 
defrauding  the  statute,  by  bringing  himself  within  the  description  of 
a  trader* 

Hb  Rainsfobd  was  called  to  the  bar,  as  an  adrocate,  a  few  years 
ago,  but  being  addicted  to  ezpensiTC  and  careless  habits,  incurred 
considerable  debts  and  large  cautionary  obligations,  amounting  in 
all  to  near  L.  20,000,  besides  numerous  cautionary  obligations,  by 
acceptance  of  bills,  to  an  amount  of  which  he  professed  himself  en- 
tirely ignorant.  Of  the  amount  specified  in  his  declaration,  it  ap^ 
peared  that  upwards  of  L.  14,000  consisted  of  bill  acceptances,  in>- 
CQired  l^  him  for  behoof  of,  or  along  with,  a  certain  married  lady. 
Id  these  circumstances,  Mr  Rainsford  wished  to  obtain  a  seques- 
tiation  ai  a  bankrupt;  and  for  that  purpose  he,  with  the  concur- 
rence of  two  of  his  friends  who  conducted  the  negotiations  for  him> 

l2 
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90  Dm.  1833.  purchased  ten  shares  of  the  Portable  Gas  Company,  (a  oompuy 

^^y^^    which  had  long  since  ceased  to  manafacture  gas,  and  mm  esdited 

&Coi^'  K^^  ^^^y  ^^'  ^^  purpose  of  winding  up  its  afiairs,)  at  25s.,  and  also  ten 

ford.  shares  of  the  stock  of  the  Scottish  Union  Insurance  Company,  it 

138.  6d.  per  share.  Both  these  purchases  were  effected  on  the 
14  August  1833 ;  and  on  the  28th  of  September  Mr  Rainsford, 
with  the  concurrence  of  Richard  Williams,  clothier  in  Edinba^, 
a  creditor  to  the  extent  required  by  law,  presented  a  petition  far 
sequestration,  as  a  gas  manufacturer,  insurance-broker  and  under- 
writer ;  his  only  pretension  to  that  descripUon  being  derived  from 
holding  the  shares  in  these  two  companies,  which  been  pur- 

chased in  the  preceding  month,  long  after  the  contraction  of  the 
debts  which  rendered  him  insolvent 

The  prayer  of  the  petition  was  granted  by  the  Liord  Ordinary 
on  the  Bills  as  a  matter  of  course,  and  a  meeting  for  the  electHm 
of  an  interim  factor  was  held  on  the  16th  of  October.  Agents  for 
several  creditors  attended ;  but  upon  finding  that  there  was  no  ap- 
pearance of  any  funds  sufficient  to  pay  the  expenses  of  the  seqaes- 
tration,  they  all  declined  to  act,  except  the  creditor  who  had  con- 
curred in  the  application  for  sequestration,  and  two  others,  who  ttf- 
parently  had  assisted  the  bankrupt  to  obtain  the  shares  in  the  joint 
stock  companies,  in  virtue  of  which  he  had  assumed  the  character 
of  a  trader. 

Messrs  Carrick  Brown  and  Company,  and  Colonel  Camack,  who 
were  creditors  of  Mr  Rainsford  to  a  considerable  ansount,  afte^ 
wards  applied,  by  petition,  to  have  the  sequestration  recalled,  oo  the 
grround  that  it  had  been  surreptitiously  obtained  by  Mr  Raioefonl 
assuming  the  description  of  a  manufacturer  of  gas  and  iosuraaoe- 
broker,  to  which  he  had  no  right 

There  was  no  dispute  about  the  facts  of  the  case,  and  the  eoan- 
sel  for  the  bankrupt  admitted  that  the  shares  in  the  joint  stock 
companies  had  been  acquired  for  the  purpose  of  bringing  him  un- 
der the  description  of  persons  pointed  out  as  traders  in  the  bank- 
rupt statute,  and  enabling  him  to  su(e  out  a  sequestration ;  but  he 
Bankrupt*!  pleaded — That  the  possession  of  these  shares,  with  whatever  iolea- 
Pi«^  tion  they  bad  been  acquired,  being  i<ma  ^fide  the  property  of  Mr 

Rainsford,  rendered  him  liable  for  all  the  debts  and  obUgatisos  «f 
the  respective  joint  stock  companies  to  which  he  belonged,  andcoih 
sequently  entitled  him  to  the  character  of  a  trader,  in  terms  of  the 
act,  as  it  had  been  repeatedly  decided — ^Lugton  v.  Molle,  31  Msf 
1831— J.  B.  Fraser  and  others,  20  Dec.  1828— and  Gnuit  v.  Baiiliei 
29  May  1630 :  That  any  person  was  liable  to  be  sequestrated  who 
holds  shares  in  such  companies,  although  trading  had  neither  beei 
their  chief  occnpation,  nor  the  cause  of  their  iosolveiscy. 
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The  opposing  creditors  answered — That  in  all  these  cases  the  pro-  20  Dec.  1833. 
pcrty  had  been  acquired  by  the  insolvent  persons  bona  fide,  for  the    ^^"^V^ 
purpose  of  making  traffic,  or  of  investing  capital ;  but  that  the  pre-  ^Jo? »!  bSimh 
lent  case  was  an  attempt  to  pervert  the  use  of  sequestration  for  an  ford. 
QD&ir  purpose,  to  enable  a  person  to  get  a  statutory  discharge  who  ^^.^^^, 
coald  not  do  so  otherwise ;  the  bankrupt  having  confessedly  acquired  pleas, 
the  shares  merely  for  the  purpose  of  qualifying  himself  to  make  the 
applicatioo,  and  being  himself  the  person  who  was  attempting  to 
use  it  for  the  purpose  of  obtaining  a  sequestration. 

He  CoLi'^iraa  of  opinion  that  this  was  an  attempt  to  defraud  the  Opinion  of 
Ur  object  of  a  sequestration,  and  to  defeat  the  true  meaning  of  the  ^"'^ 
stBtote,  and  unanimously  recalled  the  sequestration. 

The  Lard  Justtee-^Clerk  said — I  think  that  this  is  a  collusive  at- 
tempt to  defeat  the  fiedr  meaning  of  the  statute,  and  to  obtain  a 
leqaestratbn  on  a  &lse  pretence.  I  do  not  rest  my  opinion  on  the 
pbaiensed  in  the  15  section  of  the  statute,  declaring  that  no  per- 
son shatt  be  liable  to  sequestration  unless  he  *  shdl  be  bona  fide 
<  onder  the  deecription  of  a  trader,'  because  certainly  the  other  de- 
osioas  have  gone  a  great  length  in  shewing  that  It  is  not  necessary 
ibr  a  person  applying  for  sequestration  to  have  made  his  livelihood 
either  exclusively  or  chiefly  by  trade ;  and  it  may,  for  ought  that  ap- 
pesn,  be  true,  that  these  shares  are  the  bona  fide  property  of  the 
bsnkmpt,  so  that  if  they  bad  been  acquired,  under  more  fisivourable 
drcumstances^  they  might  have  made  him  liable  to  sequestration : 
Bat  I  look  upon  this  as  a  case  of  ooUusion-^-an  unfair  device  to  bring 
a  person  within  the  literal  terms  of  a  statute,  who  is  clearly  not 
within  its  meaning  or  intent. 

Lord  GbnUe  entirely  concurred. 

LordMeadawbank,^^^!  believe  the  conclusion  at  which  your  Lord- 
Hf  has  arrived  is  the  safe  one  in  this  case,  that  it  is  an  attempt 
to  make  a  fraud  oo  the  law,  and  on  that  account  that  the  seques- 
tntisn  ought  to  be  recalled,  without  giving  any  opinion  as  to  what 
night,  under  other  drcumstances,  reodaf  a  person  liable  to  seques- 


Tbe  Court  recalled  the  sequestration,  and  found  both  the  bank-  Judgment 
mpt  and  the  eoneurring  creditor  liable  in  the  expenses  of  the  dis- 
ion* 


Act  Skm  asd  Munermff.        AU.  Jumeutt,  P.  RobeH§om  mm)  D.  MamtUL        OA- 
n^-C^aiifM,  t  W4mUtt»,  D*  MikA0B,  a»d  emkkt  XJbmm,  Agfa         F.  akk^ 

U. 
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SECOND  DIVISION. 

No.  XXXV.  21  December  1888. 

SPENCE  AND  Others,  late  Magistrates  and  Councillors 
OF  THE  Burgh  of  Kirkwall^ — Petitioners. 

Burgh  Royal.— Stat.  8.  and  4.  Gul.  IV.  c.  76. — Thejirstelatim 
ofmdgUtrates  of  a  royal  burgh  under  the  statute  8  and  4  GuL  IV. 
hamng  failed  to  be  completed  at  the  proper  ttme,  in  consequence 
of  a  deficiency  of  the  proper  number  of  qualified  persons  to  fiUAs 
council^  the  Court  refused  to  appoint  interim  managers^  in  resfed 
ihat^  by  the  18^  section  of  the  act^  the  old  magistracy  toas  contiKuei, 
in  office  until  Ae  first  elections  under  the  new  statute  should  be  com- 
pletedf  andthaty  consequently^  the  functions  of  the  old  magistracy  did 
not  ceassy  so  long  as  a  quorum  ofAem  remained  ready  to  act 

The  statate  3.  and  4.  of  his  present  Majesty,  chap.  76,  provideii 
that  from  and  after  the  period  when  this  act  shall  come  into  opeia- 
tion,  the  right  of  electing  the  town-councils  of  all  the  royal  burgb 
respectiTely  shall  be  in  snoh  persons  only  as  are  qualified  as  ownen 
or  occupants  of  premises  within  the  rojralty,  whether  original  or 
extended,  of  any  sucK  burgh,  to  vote  in  the  election  of  a  member  of 
Parliament  for  such  bui^h,  by  virtue  of  the  statate  2.  and  3.  Gal.  IV. 
c.  65,  and  as  are  duly  regbtered  as  such  voters  in  the  registen 
appointed  to  be  kept  by  the  said  act,  &c.  By  the  4th  section,  tlie 
town-clerk  of  each  burgh  is  directed  to  make  up  (on  or  before  the 
20th  day  of  October  in  the  present,  and  the  16  September  in  all 
future  years,)  a  list  of  all  qualified  voters,  by  transferring  firom  the 
parliamentary  registers  the  names  of  all  the  electors  for  the  borgh 
who  are  therein  registered  in  respect  of  properties  situated  within 
the  royalties  of  each  bm^h  respectively.  By  sections  1 1,  12,  IS 
and  14,  the  new  elections  are  appointed  to  be  made  on  the  fint 
Tuesday  of  November,  and  the  forms  of  proceeding  are  regulated, 
— the  sum  of  them  beiug,  that  the  electors  are  directed  to  choose 
the  town-councils,  by  electing  from  their  own  body  a  sufficient  numr 
ber  of  persons  who  must  be  qualified  as  electors,  and  also,  before 
being  inducted  into  office,  as  burgesses,  to  fill  up  the  council,  the 
number  of  each  town-council  being  declared  to  be  the  same  as  for- 
merly, whether  fixed  by  the  sett  or  by  usage ;  and  in  the  event 
of  a  double  election,  or  of  any  of  the  persons  chosen  as  councillon 
declining  to  act,  a  new  election  is  appointed  to  fiU  up  such  defi- 
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denciesi  to  be  repeated*  till  the  council  is  made  up  to  the  proper  21  Dec.  1833. 
nomber.    By  seetioii  18.  it  is  provided,  *  That  upon  the  comple-    ^*^V^*^ 

<  don  of  the  first  elections  of  councillors,  magistrates,  and  office-  ^'^cUiora  ^ 

<  bearers,  to  be  made  in  all  the  royal  burghs  in  Scotland  under  the  Kirkwall,  Fe. 

*  provisions  of  this  act,  and  not  sooner,  the  provost,  magistrates,  ^^^°^^ 

<  office-bearers  and  other  councillors  now  in  office  in  such  burghs 

<  lespectively,  shall  go  out,  and  their  whole  powers,  duties  and  fun&- 
( tions  shall  cease  and  determine,  except  only  where  any  of  the  said 

<  persons  shall  have  been  again  elected  under  the  provisions  of  this 
«act'  « 

All  the  preparatory  steps  towards  making  the  election,  on  the 
fiist  Tuesday  of  November  in  the  present  year,  were  regularly  taken 
by  the  town-derk  of  the  burgh  of  Kirkwall,  in  terms  of  the  statute ; 
bot  upon  transferring  the  names  of  the  qualified  persons  from  the 
parliamentary  register  to  the  new  list,  it  turned  out  that  there  were 
only  nineteen  persons  qualified  as  voters  on  property  within  the 
ro^ty  of  the  burgh  of  Kirkwall,  (of  whom  only  fourteen  were  bur- 
gesses,) whereas  the  sett  and  usage  of  the  burgh  required  that  the 
town-council  shall  consist  of  twenty-three.  The  magistrates  ac- 
cordingly offered  to  give  burgess-tickets  to  all  the  qualified  electors 
who  chose  to  take  them  out,  but  none  came  forward  to  do  sO)  and 
diey  afterwards  held  the  statutory  meeting  for  the  election  of  the 
new  coancil  on  the  5th  of  November.  At  this  meeting  they  en- 
tered into  their  record  a  minute  of  their  proceedings,  with  the  num- 
ber of  votes  tendered  for  each  person,  and  concluding  with  the  fol- 
lowing declariettion :  <  The  meeting  having  so  far  conformed  to  the 

<  terms  of  the  act,'  find,  that  whereas  the  sett  of  the  burgh,  and  the 
( aniform  past  usage  thereof  require  twenty-three  councillors  to  be 

<  elected  to  form  the  council,  that  in  present  circumstances  it  is  im- 

*  practicable  to  elect  the  full  number  required  by  the  act' 

The  provost  immediately  thereafter  gave  in  to  the  town-clerk  a 
vritten  formal  demission  of  his  office ;  and  the  community  being 
tbas  left  without  any  means  of  completing  the  election  of  a  new 
town*council,  according  to  the  provisions  of  the  statute,  the  acting 
nagistrates  and  councillors  of  the  burgh  presented  the  present  pe- 
tition to  the  Court  of  Session,  praying  for  the  appointment  of  in- 
terim managers  of  the  burgh,  with  the  usual  powers  of  taking  charge 
of  the  police,  receiving,  discharging,  and  awarding  aliment  to  pri- 
soners, receiving  resignations,  and  granting  infeftments  more  burgi, 
and  generally  of  performing  the  other  functions  of  magistracy  until 
a  new  election  of  councillors  and  magistrates  should  take  place 
under  the  statute,  or  at  least  until  it  should  be  ascertained,  by  legal 
aathority,  that  the  petitioners  were  entitled  still  to  hold  the  offices 
to  which  they  had  been  elected  in  1832. 
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81  Dec  1838.      No  opposition  was  offered  on  the  part  of  any  of  the  burgettes,  or 

^^■^V^^    other  parties  having  interest,  to  this  petition ;  but  the  Court,  ei 

Cmmculm  of  P^pno  motu,  Ordered  intimation  to  be  given,  and  a  copy  of  the  pe- 

KiHcwaii,  p^  tition  to  be  served  on  the  Officers  of  State,  in  order  that  appeannee 

^"^"^        might  be  made  on  behalf  of  the  Crown,  in  ease  their  Lordstdpg 

should  think  it  necessary  to  sist  themselves. 

In  consequence  of  this  intimation,  the  Lord  Advocate  attended 
at  the  advising,  on  the  part  of  the  Crown,  and  stated  that,  after  aa 
attentive  and  anxions  consideration  of  the  petition  which  had  thus 
been  intimated  to  him,  he  had  formed  an  opinion  that  it  was  not 
tiie  duty  of  the  Officers  of  State  to  make  any  appearance  as  respon- 
dents, or  to  take  any  step  which  might  have  the  effect  of  sistiiig 
the  Crown  as  a  party  in  this  proceeding;  although,  if  the  Cout 
bald  any  doubt  of  the  manner  in  which  the  petition  ought  to  be  d» 
posed  of,  or  found  any  difficulties  which  might  be  obviated  by  the 
appearance  of  a  contradictor,  he  was  desirous,  on  the  part  of  the 
Officers  of  State,  to  afford  to  the  petitioners  such  benefit,  and  to  the 
Court  such  facility  as  the  case  admitted  of;  and  that  he  had  there- 
fore appeared  in  Court  to-day,  both  out  of  deference  for  the  inti- 
mation which  had  been  given  to  him,  and  for  the  purpose  of  explain* 
ing  the  grounds  on  which  the  opinion  which  he  had  just  announoed 
had  been  formed. 

His  Lordship  then  proceeded  to  state,  <*  That  it  appeared  to  him 
that  the  petition  ought  to  be  refused  as  unnecessary,  in  respect^ 
more  especially,  of  the  18th  section  of  the  statute,  which  provides 
that  the  old  magistrates  and  council  shall  continue  in  office  until 
the  first  elections  under  the  new  statute  shall  be  completed.  The 
whole  scope  and  object  ot  the  statute,  which  must  be  taken  into 
view  in  the  interpretation  of  its  particular  clauses,  plainly  shewed 
that  it  was  the  will  of  the  Legislature  to  put  an  end  to  the  old 
system  of  electing  magistrates ;  and  it  was  quite  clear,  consequently, 
dliat  no  election  according  to  the  old  law  and  form  of  proeedore 
could  ever  by  possibility  take  place.  It  was  perfectiy  true  that  the 
case  which  had  occurred  might  be  considered,  in  a  certain  sense,  ai 
a  casus  improvisus  under  the  statute,  as  indeed  every  &ilure  of  the 
operation  of  the  provisions  of  any  statute,  in  a  particular  case,  must 
be  supposed  to  be. a  casus  improvisus  by  the  Legislature;  but,  in 
the  present  instance,  although  it  was  probably  true  that  the  fnunen 
of  the  statute  could  not  have  contemplated  tiie  emergency  of  soch 
a  case  as  the  present,  to  which  some  of  its  details  were  inapplicable, 
yet  the  18th  section  contained  a  provision  sufficientiy  broad  to  com* 
prehend  it,  and  to  solve  the  difficulty." 

Tlie  first  and  most  obvious  intention  of  tiiat  section  was  ne 
doubt  to  provide  for  the  ordinary  case  of  the  offices  of  the  then 
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existiDg  magistrates  coming  to  their  natural  termination  a  few  21  Dec  183S. 
^yi  or  weeks  before  tke  new  election  under  the  statute  was  ap-    ^^^^'^«^ 
pointed  to  take  place ;  but  although  this  wbb  the  general  case  for  ^•si*^^  ^ 
which  tke  Legislature  probably  intended  to  provide,  yet  it  was  Kirkwall,  Per 
obfioas,  frpm  other  clauses  of  the  statute,  that  it  had  also  in  con-  ^^^o^^*^ 
tempbtion  cases  of  a  BMch  more  protracted  delay,  which  might 
easily  be  supposed  to  approach  very  near  to  the  present,  and  for 
wkidi  no  other  provision  than  that  of  this  18th  section  had  been 
mkf  and  to  which  it  was  unquestionably  applicable :  e.  g.  the 
iMate  (section  11.)  contemplated  that  the  completion  of  tiie  new 
^maeils  might  be  postponed  by  double  elections,  or  by  non-ao- 
teptance  of  the  persons  who  were  first  chosen ;  and  it  was  easy  to 
flODceive,  that  in  such  manner,  by  the  pertinacious  refusal  of  per- 
ms SQCcessively  elected  to  accept  of  office,  the  completion  of  the 
ekcdon  under  the  new  statute  might  be  protracted  for  weeks  and 
even  months  beyond  the  time  appointed  for  that  purpose,  yet  that 
h  sack  cases  it  was  clear  that  the  old  Magistrates  must  remain  in  , 
of  c6  under  tiie  18th  section,  until  the  new  election  was  completed. 
Asd  in  like  manner,  in  the  present  case,  it  could  not  be  supposed 
thtt  die  Legislatare  purposed  the  extinction  or  disfranchisement  of 
any  bargh,  to  which,  from  any  unforeseen  accident,  the  machinery 
of  the  new  statute  turned  out  to  be  inapplicable,  seeing  that  the  same 
proviiion  which  was  made  for  a  failure  of  its  operation  in  the  cases 
npposed,  was  equally  applicable  to  the  circumstances  of  the  pre«t 
sent  petition.     His  Lordship  added,  that  he  had  arrived  at  this  con- 
dasioa  with  the  greater  satisfaction,  because  it  was  evidently,  muck 
more  for  the  interest  of  the  petitioners  themselves,  and  of  the  com- 
ttanity  which  they  represented,  that  the  burgh  should  remain  un* 
4er  the  legal  and  proper  government  of  its  regular  magistracy,  than 
Ikat  its  aflairs  should  be  placed  under  the  interim  management  oF 
persons  appointed  by  the  Court,  who  could  not,  in  many  cases^  ezer* 
ds^tlie  proper  or  full  authority  of  magistrates.     For  these  reasons 
Us  Lordship  stated,  that  it  was  not  his  intention  to  enter  any  for^ 
aal  appearance  for  tiie  Crown  as  a  party  in  this  application  on  the 
Rcord.  I 

He*  counsel  for  the  petitioners  stated,  that  the  object  of  the  ap^ 
pUcation  was  to  obtain  some  judicial  authority  for  the  petitioners  to 
act  in  their  capacity  of  Magistrates,  which  was  necessary  both  for 
their  own  safety  and  for  the  security  of  third  parties  transacting  with 
them,  as  well  as  to  preserve  the  interests  of  the  burgh,  and  to  pre-' 
Tent  it  from  fiilling  into  a  condition  of  disfranchisement  And  it 
was  for  the  Court  to  consider,  supposing  it  took  the  same  view  of 
die  case  which  had  been  stated  by  the  Lord  Advocate,  whether  a 
judgment  pronounced  on  the  petition,  without  a  contradictor  ixk 
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SI  Dec.  1833.  Court,  would  be  sufficient  to  .secure  the  Magistrates  acting  under  it 
^"^V^    f^^^  the  civil  and  penal  consequences  of  so  doing;  and  still  more, 
Colfncut^reof  whether  such  judgment  would  secure  their  deeds,  either  as  judgefl, 
Kirkwall,  X'e.  Or  as  bailies  of  the  Crown  in  giving  infeftments,  from  being  after- 
wards challenged  and  set  aside  at  the  instance  of  third  persons  who 
were  no  parties  to  the  proceedings  now  in  Court. 


titionsrs. 


Opinion  of 
Court. 


Judgment 


The  Lprd  JusticerClerk  said — That  the  Court  had  ordered  inti- 
mation of  the  application  to  be  made  to  the  Officers  of.  State,  in  or- 
der that  they  might  have  an  opportunity  of  appearing,  in  case  they 
were  of  opinion  that  the  interests  of  the  Crown  required  to  be  at- 
tended to  in  the  disposal  of  the  petition ;  that  it  was  therefore  satis- 
factory to  the  Court  to  have :  heard  the  communication  which  had 
first  been  made  by  the  Lord  Advocate ;  and  that,  before  proceeding 
to  give  judgment,  the  clerk  should  be  directed  to  enter  on  the  re- 
cord a  minute  of  tlie  attendance  of  the.  Lord  Advocate  on  behalf 
of  the  Crown  ;  which  being  done,  he  was  prepared  to  state  the  de- 
cision of  the  Court,  which  had  been  found  by  their  Lordships  un- 
animously, after  verbal  ponsultation  with  the  Judges  of  the  other  Di- 
vision and  permanent  Lords  Ordinary,  who  also  concurred  in  it 
'  His  Lordship  then  added,  the  Court  was  of  opinion,  that  the  pe» 
tition  should  be  refused  as  unnecessary,  on  the  grounds  stated  by 
the  Lord  Advocate,  as  the  period  had  not  yet  arrived  at  which  the 
functions  of  the  old  Magistracy  could  come  to  a  period  in  terms  of 
•the  18th  section  of  the  statute.  According  to  that  section  the  pre- 
sent. Magistracy  must  continue  in  office  (so  long  as  a  quorum  of 
their  number  remained  willing  to  act)  until  the  first  election  under 
the  new  statute  was  completed;  and  it  made  no  difference  whether 
the  delay  arose  from  accidental  or  temporary  obstades^  such  as  doa- 
ble elections  or  the  declinature  of  persons  elected,  or  from  circom* 
stances  such  as  occurred  here,  which  might  either  be  removed  be- 
fore another  year  by  an  increase  of  the  parliamentary  constituency, 
or  by  some  legislative  provision  for  this  particular  case. 

The  Courts  accordingly,  refused  the  petition  as  unnecessary,  in  re- 
spect that  the  Magistrates  and  Town-Council  which  were  in  office 
at  the  period  when  the  statute  came  into  operation  were  not  yet 
denuded  of  their  office. 


Act.  for  Petitioners^  Rutherfurd,         J,  j*  C  Natrn,  Agents. 


r.  acrk. 

u. 


No.  36.  COURT  OF  SESSION.  171 


SECOND  DIVISION. 

No.  XXXVI.  21  December  1833. 

YOUNG  AND  Others,  Magistrates  and  Councillors  of  the 
Burgh  of  Burntisland, — Petitioners. 

BuBGH  Royal. — Stat.  3  and  4.  Oul.  IV.  c.  70. 

On  the  same  day,  the  Court  pronounced  a  similar  jud^ent  in  the 
case  of  the  burgh  of  Burntisland,  where,  out  of  sixty  qualified  per^ 
MH18,  only  fourteen  could  be  prevailed  upon  to  accept  the  office  of 
councillors,  thirty-one  being  the  number  required- to  fill  up  the 
cooDcil;  and  where,  accordingly,  after  four  unsuccessful  attempts  to 
complete  the  election  under  the  new  statute,  the  acting  Provost, 
Magistrates  and  Councillors  gave  in  a  similar  petition  to  the  Court 
to  appoint  interim  managers  for  the  burgh, 

Aeu  for  PetitioDer%  5.  More,        Alex.  Evk^timmy  Agent.         T.  Clerk. 

u. 
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No.  XXXVII.  14  January  1834, 

BAUGHS 

ogainH 
MURRAY. 

Tailzie. — Provision  to  Heirs  and  Children. — Fiar  abso-* 
LUTE  AND  limited. — A  persoH  having  left  an  estate  to  his  eldest 
ion  under  the  limits  of  an  entail^  and  also  a  considerable  moveable 
suecessiany  the  latter  burdened  with  a  provision  to  one  of  his  younger 
cAiifren,  this  provision  does  not  transmit  as  a  debt  against  subsequent 
heirs  of  entail;  nor  does  it  affect  the  entailed  estate  in  the  hands  of 
such  subsequent  heirs^  even  although  the  fitters  of  the  entail  miglU 
have  been  inapplicable  to  the  eldest  son^  (the  institute^)  if  he  have  died 
^Biihout  doing  any  thing  to  impose  it  as  a  burden  on  the  entailed 
estate. 
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U  Jan.  1834.  The  late  John  Murray,  Esq.  of  Philiphaugb,  who  held  that  estate 
^^^V*^  in  fee-simple,  executed,  in  1776,  a  bond  of  tailzie,  whereby  he  con- 
iviurray.^'  veyed  that  estate  to  himself  in  liferent,  and  to  John  Murray,  his 
eldest  son,  and  the  heirs  of  his  body,  in  fee;  whom  failing,  to  Charles 
Murray,  his  second  son,  and  the  heirs  of  his  body ;  whom  failing,  to 
James  Murray,  the  defender,  his  third  son,  and  the  heirs  of  his 
body ;  whom  failing,  to  a  series  of  other  substitutes.  The  entail 
contained  the  usual  prohibitory,  irritant  and  resolutive  clauses,  and 
the  fetters  were  directed  against '  the  heirs  male  and  female  of  my 
^  body,  or  any  other  of  the  heirs  of  tailzie  aforesaid.'  It.  akd  de- 
clared that  the  heirs  general  and  of  tailzie  should  be  bound  and 
obliged,  out  of  tlie  produce  of  the  entailer's  other'funds  and  effects 
to  which  they  might  succeed,'  to  i-elieve  the  estate  of  the  sums  ood« 
tained  in  any  bonds  of  provision  granted  or  to  be  granted  by  the 
entailer  to  his  younger  children. 

The  entailer  afterwards  bequeathed  the  whole  of  his  moVeaUe 
and  unentailed  property  by  will  to  his  eldest  son,  the  institute  in  the 
tailzie ;  and  by  a  codicil,  executed  in  the  West  Indies  in  1799,  he 
bequeathed  L.500  as  a  provision,  to  be  vested  in  trustees,  for  bii 
daughter,  the  late  Mrs  Baugh,  the  interest  to  be  paid  to  her  dariog 
her  life,  and  the  principal  to  be  at  her  disposal  at  the  time  of  her 
death. 

On  the  death  of  the  entailer,  Dr  John  Murray,  his  eldest  son,  the 
institute,  succeeded  both  to  the  entailed  estate  and  to  considerable 
unentailed  property. 

The  interest  on  the  L.  500  of  provision  made  to  her  by  her  father 
was  paid  to  Mrs  Baugh  regularly  by  Dr  John  Murray  during  his 
life,  but  no  investment  was  made. of  the  principal  sum. 

On  the  death  of  Dr  John  Murray  in  1830,  the  defender  suc- 
ceeded, under  the  entail,  to  the  estate  of  Philiphaugh ;  but  he  did 
not  represent  his  brother  in  any  other  character,  but,  on  the  con* 
trary,  had  claims  against  him  as  cneditor  to  a  considerable  amoant 

Mrs  Baugh  died  in  1831,  having  bequeathed  the  provbion  of 
L.  500  to  her  two  sons,  the  pursuers,  share  and  share  alike.  The 
present  action  was  carried  on  by  them  against  Captain  James  Mur- 
ray, the  present  proprietor  df  Philiphaugh,  as  representing  his  fiither, 
the  entailer,  and  his  elder  brother,  the  institute,  to  make  payment 
of  the  said  provision. 

Pursuers*  The  pursuers  pleaded — Tliat  the  defender  was  personally  liable,  as 

Pleos.  representing  his  father,  the  entailer,  the  gr&nter  of  Ihe  provisioo, 

in  respect  that  the  liability  imposed  by  the  entaileir  upoh  his  heirs 

general  and  of  tailzie  succeeding  to  his  other  pr(>p^rty,  to  reUisvethe 

entailed  estate,  did  not  afford  any  defence  to  the  heirs  of  entail  in 
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poflsesnony  against  a  claim  made  by  the  creditors  in  such  provisions,  14  Jan.  1834. 
whose  claims  had  not  been  paid.     And  also  that  he  was  liable»  as 
representing  his  brother,  who  had  held  the  estate  of  Philiphaugh  in  ^^^j^' 
fee-flUBple,  as  the  fetters  of  the  entail,  being  applied  only  to  the  heirs, 
did  not  bind  the  institute. 

The  defender  answered — That  the  sum  bequeathed  by  the  oodi-  Defender's 
cil  was  not  made  a  debt  on  the  entailed  estate  at  all,  not  having  ^^^*- 
been  granted  in  the  form  of  a  bond  of  provision  on  that  estate,  but 
only  on  the  moveable  succession  of  the  grantor,  which  had  been 
taken  up  and  consumed  by  the  late  Dr  Murray,  upon  whom  per- 
sonally it  became  a  burden,  but  he  had  not  and  could  not  transmit 
it  as  a  debt  against  the  entailed  estate* 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  <  Finds  no  suflScient  grounds  for  subjecting  the  present  de- 

*  fender  to  payment  of  the  bequest  libelled,  as  heir  of  entail  in  the 

<  estate  of  Philiphaugh :  Therefore  appoints  the  cause  to  be  en- 
'  rolled,  that  an  order  may  be  made  for  trying  the  question,  whether 
'  the  said  defender  does  or  does  not  represent  his  brother,  Dr  John 

<  Mormy,  the  original  defender  ? 

Note, — <  The  Lord  Ordinary  does  not  think  there  is  evidence  in 

<  process,  or  offered,  that  the  bequest  libelled  was  so  constituted  as 

*  to  affect  the  entailed  estate.     The  entail  provides,  that  the  entailed 

*  estate  is  to  be  relieved  of  any  bonds  of  provision  granted,  or  to  be 

<  granted,  by  the  entuler.  But  that  only  implies  that  he  had  granted, 

*  or  might  grant,  bonds  in  such  form  as  to  affect  the  entailed  estate. 

<  It  is  no  provision  that  the  entailed  estate  was  to  be  affected  by  all 

*  his  bequests.     Then  he  leaves  a  will  (not  produced)  conveying, 

*  apparently,  large  funds,  but  certainly  not  conveying  the  entailed 

*  estate ;  and  by  a  codicil  to  this  will  he  conveys  L.500,  payable  to 
'  two  trustees,  for  the  use  of  the  late  pursuer.     If  this  bequest  was 

<  ever  implemented  by  payment  of  the  money,  or  any  thing  equi- 

*  talent  to  payment  of  the  money,  to  the  trustees,  or  Dr  Murray 

*  ai  only  acting  trustee,  then  they  or  he  alone  became  liable  for  it, 

*  as  trustees  or  trustee.     If  it  was  not  so  paid,  then  Dr  Murray,  as 

*  executor  or  residuary  legatee,  may  be  liable, — and  his  defences 

*  go  &r  to  admit  his  liability ;  but  there  is  no  reason  to  say  with  cer- 

<  tunty,  or  even  much  probability,  that  the  entailed  estate,  or  the 

*  heirs  of  entail,  as  such,  were  made  liable,  or  even  intended  to  be 

*  Buide  liable  for  this  bequest.^ 

The  pursuers  redaimedy  and  the  Court  at  first  remitted  the  cause 
back  to  the  Lord  Ordinary,  to  order  production  of  the  will  and  tes- 
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Murray. 


14  Jan.  1834.  tament  executed  in  Jamaica  by  the  entailer.  A  commiasion  and 
diligence  against  havers  was  consequently  granted,  but  the  original 
will  was  not  recovered  :  the  cause,  therefore,  proceeded  on  the  as* 
sumption  that  a  copy  of  it  produced  was  correct.  The  Lord  Ordi- 
nary then  pronounced  this  interlocutor :  *  Finds  it  not  shewn  that 

<  the  fetters  of  the  entail  of  Philiphaugh  are  inapplicable  to  John 

<  Murray,  the  eldest  son  of  the  entailer,  in  favour  of  whom,  and 

<  the  heirs  of  his  body,  the  estate  is  resigned  in  fee ;  and  of  new 
^  finds  no  sufficient  ground  for  subjecting  the  present  defender  to 
^  payment  of  the  bequest  libelled,  as  heir  of  entail  in  the  estate  of 
'  Philiphaugh  :  Therefore  appoints  the  cause  to  be  enrolled,  that 

*  an  order  may  be  made  for  trying  the  question,  whether  the  said 
^  defender  does  or  does  not  represent  his  brother,  John  Momy, 

*  the  original  defender.' 
Note,-^^  The  entail,  near  the  beginning,  contains  the  expression, 

"  myself  and  the  other  heirs  of  tailzie.'     Now,  if  the  fetters  had 

<  been  directed  against  ^  myself  and  the  other  heirs  of  tailzie,'  there 

*  surely  could  be  no  doubt,  that  the  case  of  Duntreath  could  not 

<  warrant  finding  that  this  was  not  applicable  to  the  entailer  him- 
'  self,  because  he  was  not  an  heir  of  tailzie.     So  here,  where  the 

*  expression  is,  <  the  heirs  male  or  female  of  my  body,  or  any  other 
^*  of  the  heirs  of  tailzie  aforesaid,'  it  seems  impossible  to  say,  by 

<  virtue  of  the  decision  in  the  case  of  Duntreath,  that  this  is  not 
'  applicable  to  John  Murray,  expressly  called  as  the  entailer's  eldest 

<  son,  the  first  of  the  series  of  heirs*male  of  his  body.    The  decision 

<  in  the  Duntreath  case  cannot  be  extended  beyond  two  points: 

<  (1.)  That  the  term  <  heirs  of  entail'  must  be  held  properly  and 

*  technically  not  to  include  the  institute;  (2)  That  its  technical 

<  meaning  cannot  be  extended,  even  though  it  should  appear,  by 

<  inference  from  other  parts  of  the  deed,  that  the  entailer  used  it  in 

<  a  wider  sense.     But  in  this  case  the  entailer  has  used  an  expres- 

*  siou  perfectly  common,  and  known  in  Scotch  conveyancing,  and 
'  which  always  does  properly  and  technically  include  the  eldest  son 

<  of  the  person  making  use  of  such  expression  in  any  settlement  of 

*  succession  :  And  there  is  therefore  no  need  to  extend  its  meaning 

<  by  inference  from  other  parts  of  the  deed.     The  pursuer  8ay% 

<  that  the  meaning  of  <  the  heirs-male  of  my  body'  is  to  be  restrict- 
'  ed,  so  as  to  exclude  the  eldest  son,  because  the  entailer  speaks  of 

*  the  heirs  male  and  female  of  his  body,  or  other  heirs  of  entail. 
'  But  that  is,  in  the^r^^  place,  to  limit  express  and  unambiguous 

<  words  by  inference ;  and,  secondly^  it  is  to  limit  them  by  an  infe* 

<  rence  which  is  certainly  false  :  For  there  can  be  no  real  doubt, 

*  that  the  reason  why  the  entailer  spoke  in  this  way,  was  not  be- 

*  cause  he  used  the  words  heirs-male  of  his  body  as  not  including 
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« his  eldest  son,  but  because  be  understood  bis  eldest  son  as  inclu-  14  Jan.  1834*. 
« ded  among  the  heirs  of  entail.     That  understanding  might  not,     ^^^V*^ 

<  after  the  case  of  Duntreath,  have  been  sufficient  to  include  hioa,  Murray  ^' 

<  if  fettered  only  as  heir  of  entail ;  but  it  is  at  least  as  plain,  that  it 

<  cannot  exclude  him,  when  expressly  fettered  as  heir-male  of  the 

<  entailer's  body.     On  the  other  points,  the  Lord  Ordinary  can 

<  only  say,  that  he  has  heard  no  argument  that  he  thinks  new,  and 

<  therefore  none  to  enable  him  to  change  his  former  opinion  :  He 
'  has  not  heard  any  thing  like  a  serious  attempt  to  found  on  the 

<  disappearance  of  the  will  as  against  the  defender.' 

The  pursuers  again  reclaimed;  but  the  Court  refused  the  note.    Judgment. 

Lard  Gknlee. — The  only  effect  of  the  disappearance  of  the  will  Opinion  of 
is,  that  we  must  hold  the  codicil  as  correctly  stated  by  the  pur-  ^^^^ 
suers  in  the  summons.  Now,  taking  it  so,  I  cannot,  from  the  terms 
used,  convert  the  obligation  in  it  into  a  bond  of  provision ;  but,  on 
the  contrary,  when  I  look  at  the  separate  estate  conveyed  by  the 
will,  I  think  it  plain  that  the  testator  intended  this  obligation  in  the 
codicil  to  be  a  burden  only  on  that  separate  estate,  and  not  on  the 
entailed  estate,  to  which  it  has  no  reference.  No  doubt  Dr  Mur- 
ray, the  eldest  son,  became  liable  personally  to  pay  the  provision, 
by  accepting  the  succession  under  the  testament ;  but  he  could  not 
convert  it  into  an  entailer's  debt,  binding  on  the  succeeding  heirs 
of  entail.  Now,  even  su][^posing  that  the  decision  in  the  case  of 
Duntreath  were  applicable  to  Dr  Murray,  the  institute,  then,  to 
be  sure,  it  might  have  been  in  his  power  to  have  burdened  or 
disposed  of  the  entailed  estate  ;  and  if  he  had  done  any  thing  during 
his  life  to  impose  this  L.500  as  a  burden  upon  it,  by  granting  a 
bond  of  corroboration  over  the  estate,  it  might  have  raised  a  diife- 
rent  question  with  the  succeeding  heirs  of  entail.  But  Dr  Murray 
took  no  step  to  impose  this  debt  as  a  burden  on  the  entailed  estate, 
but,  on  the  contrary,  left  it  just  as  he  found  it ;  and  the  present  de- 
feuder  does  not  represent  him,  but  has  taken  the  estate  as  heir  of 
tailzie,  thereby,  no  doubt,  incurring  a  general  representation  of  his 
lather,  the  entailer,  but  not  making  himself  liable  for  the  personal 
obligations  of  the  last  proprietor. 

The  Lord  Justice-Clerk. — My  opinion  is  the  same ;  and  I  ap- 
prehend that  it  does  not  at  all  infringe  on  the  principles  laid  down 
by  the  House  of  Lords  in  the  case  of  Duntreath. 

Lord  Meadowbank. — My  only  doubt  is,  whether  (supposing  the 
Duntreath  case  to  be  applicable,  and  that,  consequently,  Dr  Mur- 
ray held  the  estate  of  Philiphaugh  in  fee-simple,)  the  defender  must 
not  be  held  to  have  incurred  an  universal  representation  of  him  as 
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U  Jan.  1634.  well  as  of  his  father,  by  taking  up  the  estate  of  Philiphaugh,  even 
under  the  entail.     I  am  clear  that  the  obligation  cannot  be  consi* 


Murray.'''        4fired  as  an  entailer's  debt 
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Lord  Ordinary,  MackenzU,        Act.  Keay  and  Paiermm.      Alt.  Skaie  and  A,  Wood 
Scott  (f  BaUenlone  and  A*  RoJUmdjvn.  Agenla.        F«  Clerk. 

u. 
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No.  XXXVIII. 


15  January  1834. 


MAGISTRATES  OF  WIGTON 

agairist 
M*CLYMONT  and  GLOVER. 


Title  to  pursue. — Burgh  Royal. — King. — Jn  ancient  charter 
in  favour  of  t/ie  burgh  of  JViffton^  declaring  that  the  burgh  should  con- 
tinue to  hold  and  possess^  as  it  had  hitherto  done^  ^  omnes  suas  Kmites 
<  et  bondas  a  lie  midstream  aqua  de  Cree  usque  ddmare  de  Ireland^ 
*  per  vicecomitatum  de  Wigtouncy  which  was  followed  by  a  pat' 
liamentary  ratification  of  the  burgh* s  rights  and  immunities  in  getU' 
ral  terms^— found  to  afford  a  sufficient  title,  when  explained  and  sup- 
ported by  immemorial  possession,  for  insisting  in  a  declarator  oftht 
right  to  levy  customs  over  the  whole  county  of  Wigton,  on  certain  or* 
tides  brought  within,  exported  from,  or  carried  through  the  same. 

The  Magistrates  of  the  burgh  of  Wigton  brought  an  action,  to 
have  it  found  and  declared,  that  they  had  right  to  levy  certain 
duties  or  customs  on  cattle,  sheep,  swine  and  wool,  <  broi^ht  with- 
*  in,  and  exported  from,  or  carried  through  the  bounds  and  liberties 
^  of  the  said  burgh ;'  which  bounds  and  liberties  were  described  as 

<  the  district  which  lies  between  the  mid-stream  of  the  water  of 

<  Cree  and  the  sea  of  Ireland,'  and  which  comprehends  the  whole 
county  of  Wigton.  The  foundation  of  this  alleged  right  was  a 
crown-charter  of  ratification  and  confirmation  in  1457,  which,  after 
enumerating  certain  lands  belonging  to  the  burgh,  *  prope  ipsam 

<  burgum  nostrum  jacent,'  and  referring,  in  general  terms,  to  its 
rights,  privileges  and  small  customs,  proceeds  with  the  following 
clause  :  '  Volumus  insuper  quod  dicti  burgenses  et  communitas,  et 
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<  eoriim  successores  4icti  burgi  burgenses,  babeant,  teneant,  et  possi-  15  Jan.  1834. 

<  deant,  perpetuis  futuris  temporibus,  omnes  et  sipgulas  suas  limites     ^^^V^^ 
« et  boDdas  a  lie  myd-streme  aquae  de  Cree  usque  ad  mare  de  Ire-  wtfton^iT*  ^ 

<  land,  per  yicecomitatum  de  Wigtoune,  et  secundum  eorum  anti-  M'Ciymont 

<  qaam  iiifeodationem,  spectan.,  prout  hactenus  eisdem  limitibus  et       ^^o^er. 

<  bondis  usi  et  gavisi  sunt  quacunq.'  In  1661,  the  burgh  obtain- 
ed a  ratification  by  Parliament  of  all  royal  grants  ^  of  their  lands, 

<  tenements,  petty  customs  and  others,  belonging  to  the  common 

<  good  of  the  said  burgh,  and  of  the  ancient  liberties,  freedoms  and 
'  immanities  of  the  same,  and  yearly  and  weekly  markets  of  the 
^  said  burgh  within  the  hail  bounds  of  their  liberties.'  The  same  year, 
Charles  the  Second  graoted  a  charter  of  confirmation  of  the  burgh's 
rights  and  privileges,  and,  in  particular,  <  usitatam  custumam  duo* 
<rum  sofidoram  monetae  dicti  regni  nostri  Scotiae  pro  unoquoq. 
( bove  seu  vacca  aliave  ejusdem  generis  bellua  infra  libertates  dicti 

<  nostri  .burgi  empta  et  extra  easdem  exportata,  seu  in  fero  ejus- 
( dem  vendita»  cum  custuma  duodecim  denariorum  monetae  antedictae 

<  pro  omnibus  extraneis  bestijs  infra  dictum  nostrum  burgum,  vel 

<  libertates  ejusdem  importat  vel  per  easdem  transien.'  In  virtue 
of  these  grants,  the  pursuers  alleged  they  had  been  in  the  imme-* 
morial  use  of  levying  the  costomis  iA  ou^^tion  over  the  whole  county 
of  Wigtoo, 

The  defenders,  against  whom  there  were  conclusions  for  payment  Defenders' 
of  certain  of  these  duties,  pleaded — That  the  pursuers  had  no  title  ^^^^' 
to  insist  in  this  action.     They  maintained,  that  the  words  of  the 
charter  1457,  '  a  myd-streme  aquae  de  Cree  usque  ad  mare  de  Ire* 

<  land,--  per  viceoomitatum  de  Wigtoune,'  are  descriptive  merely -of 
the  district  of  country  within  which  the  lands  belonging  in  property 
to  the  burgh,  and  previously  enumerated  in  the  charter,  are  si* 
toate.  Neither  the  parliamentary  ratification,  nor  the  subsequent' 
charter  of  confirmation  of  the  burgh's'  rights,  has  any  special  refe* 
rence  to  this  clause ;  and  much  less  do  they  recognise  the  right 
claimed  of  levying  customs  beyond  the  proper  territory  of  the  burgh. 
The  term  <  liberties,'  as  used  in  these  documents,  is  synonymous 
with  royalty  or  burghal  territory — Town  of  Perth  «•  Weavers  of 
Perth,  21  July  1669,  Stair,  M.  1905— Opinion  of  Judges  in  Daw- 
son and  Mitchell  v.  Magistrates  of  Glasgow,  14  Nov.  1827.  The 
right  in  question  could  not  have  been  lawfully  bestowed  by  the 
Crown  alone ;  and  none  of  the  grants  referred  to  by  the  pursuers  in 
lELTOur  of  other  burghs  shew  that  such  power  was  ever  attempted  to 
be  eiercised  by  the  Crown.  Nor  could  any  case  be  pointed  out  in 
which  the  Court,  holding  the  grant  to  be  beyond  the  powers  and 
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15  Jan.  1834.  prerogative  of  the  CrowQi  nevertheless  sustained  it  in  conseqaenoe 
of  mere  possession. 


Magistrates  of 
Wigton  V. 
M'Clymont 
and  Glover. 


Pursuers* 
Fleas. 


■V 


It  was  answered — The  early  history  both  of  the  district  of  Gal- 
loway and  the  burgh  of  Wigton  would  afford  a  sufficient  explana- 
tion of  the  supposed  peculiarity  of  the  right  here  claimed*  That 
district  had  anciently  peculiar  laws  of  its  own»  which  were  recog* 
nised  by  the  general  laws  of  the  kingdom — Quon.  Attach,  c  78— 
Stat.  Rob.  I.  c.  35.  Then  as  to  the  burgh,  in  the  gtsnt  of  the  earl- 
dom of  Wigton,  made  upwards  of  a  century  before  the  charter  ia 
question,  the  burgh  of  Wigton  is  conjoined  with  the  whole  lands 
of  the  sheriffdom.  The  charter  alluded  to  gives  to  Sir  Malcolm 
Fleming  '  totum  burgum  nostrum  de  Wigtoun,  cum  omnibus  per- 
^  tinentiis  suis,   ac  omnes  terras  nostras  totius  vicecomitatus  de 

<  Wigtoun,  &c.   Volumus,  &c.  quod  burgenses  sui  de  Wigtoun  eas- 
^  dem  libertates  in  omnibus  habeant  quas  juste  habuerunt  tempori- 

<  bus  prsedecessorum  nostrorum,  regum  Scotise :  £t  cum  dictis  lo* 

<  cis  de  Wigtoun  pro  principali  manerie  totius  vicecomitatus  de 

<  Wigtoun  habebatur,  ordinamus  et  perpetuo  confirmamus,  at  ipse 

<  Malcolmus  et  hseredes  sui  prsedicti  ab  inde  nomen  Comids  aod- 

<  plant,  et  Comites  de  Wigtoun  de  csetero  nuncupentur.' 

In  truth,  however,  the  defenders'  construction  of  the  charter 
1457  proceeds  on  a  groundless  assumption ;  for  many  ancient 
charters  of  burghs  shew  that  they  enjoyed  certain  privileges  and 
rights,  some  of  them  similar  to  that  in  question,  over  large  districts 
of  the  adjoining  country.  But  if  there  were  any  doubt  as  to  the 
true  meaning  of  the  grants  founded  on  in  this  case,  the  usage 
offered  to  be  proved  must  be  held  sufficient  to  ascertain  it;  for  it 
is  plain  that  such  usage  could  not  have  grown  up  without  a  title; 
and  even  supposing  it  to  have  exceeded  the  royal  prerogative  to 
bestow  the  right  in  question,  yet  it  must  be  presumed  that  the  grant 
was  either  originally  authorised,  or  afterwards  ratified  by  Parlia- 
ment, though  the  existence  of  such  authority  cannot  now  be  traced. 

The  Lord  Ordinary  *  found,  that  the  crown-charter  1457,  to- 

<  gether  with  the  ratification  in  Parliament,  and  charter  of  confir- 

<  mation  and  novodamus,  both  in  the  year  1661,  afford  a  sufficient 

<  title,  when  explained  and  supported  by  a  proof  of  immemorial  pos- 

<  session,  for  insisting  in  this  process  of  declarator  of  the  right  to  levy 

<  the  customs  or  duties  claimed ;  and  that,  therefore,  it  would  be 

<  necessary  to  put  the  process  in  train  for  proving  the  disputed  facts 
« of  the  case.' 

The  question  having  come  before  the  Court,  was  argued  first  in 
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cases,  and  afterwards  in  a  hearing  in  presence ;  and,  finally,  a  minute  15  jan.  1834. 
and  answers  were  given  in,  on  the  analogy  of  the  grant  in  question    ^^^^^f^^^ 
to  those  of  other  ancient  burghs.  Magistrates  of 

Wlgton  V, 
M'Clymont 

At  the  last  advising  the  LordJustice^Clerk  said — After  considera-  *****  Glover, 
tion  of  all  the  documents  founded  on,  I  am  of  opinion  that  the  in-  OpiDion  of 
terlocutor  of  the  Lord  Ordinary  ought  to  be  adhered  to.  It  is  im-  Couru 
possible  to  read  the  charter  1457  without  seeing  that  it  contains  am- 
big^uons  expressions  with  reference  to  the  right  here  claimed,  which 
require  explanation.  But  how  can  these  ancient  titles  be  better  ex- 
plained than  by  a  proof  of  the  usage  which  has  followed  upon  them  ? 
I  am  satisfied  that,  on  principles  of  law,  there  is  nothing  in  the  objec- 
tion to  the  legality  of  a  burgh  exacting  customs  or  tolls  beyond  its 
proper  bounds,  especially  considering  the  peculiar  situation  of  this 
burgh  at  an  early  period.  Besides,  we  have  evidence  that  similar 
grants  were  g^ven  to  and  acted  upon  by  other  burghs.  The  case 
of  the  burgh  of  Dumfries,  which  appears  to  have  levied  custom 
upon  all  goods  and  cattle  that  passed  the  Nith,  within  a  space  of 
seyeral  miles  either  above  or  below  the  town,  is  alone  sufficient  to 
obriate  this  objection. 

Lords  Glenke  and  Meadowbank  were  of  the  same  opinion. 

The  Court  therefore  adhered.  Judgment 

lad  Meiw^  Ordinary.         For  the  Punuers,  Keey,  Jawmon^  ManhalL         Tod  f 
Bmma,  W.  &  Agents.  For  the  Defenders,  Dean  of  Fac  (Hcpe^J  Pyper. 

D.  Grmd,  Agent         T.  Clerk. 

S. 


SECOND  DIVISION. 

No.  XXXIX.  16  January  1834. 

STIRLING 

offainst 
STIRLING. 

Tailzie. — Effect  given  to  a  clause  of  devolution  in  an  entail  in  a 
question  inter  haredes^  in  a  case  unprovided  for  by  the  literal  mean- 
ittff  of  the  wordsy  but  coming  within  the  plain  intention  of  the  testa-- 
tor  and  fair  construction  of  the  clause. 

In  1706,  John  Crawford  of  Milton  executed  an  entail  of  his  es- 
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16  Jan.  1831  tate,  in  which  he  called  to  the  successioO)  after  the  heirg-mate  of 
his  own  body,  the  second  son  to  be  proqreate  betwixt  Sir  William 
Stewart  of  Castlemilk  and  Dame  Margaret  Crawfprd,  his  spoBse, 
my  eldest  daughter,  and  the  heirs  of  <  Margaret  Crawfordi  his 

<  spouse,  my  eldest  daughter,  and  the  heirs  of  his  body ;  whilks 

<  failing,  to  their  third  son,  and  the  heirs  of  his  body,  and  so  sue* 

<  cessive  to  their  haill  younger  sons  to  be  procreate  betwixt  them, 
^  (secluding  always  the  eldest  son  being  heir,)  and  their  desoendento) 

<  whilks  failing,  to  the  eldest  daughter  to  be  procreate  betwixt  them 
*  and  the  heirs  of  her  body  ;'  whom  failing,  to  a  long  series  of  other 
substitutes.  The  entail  also  contained  a  clause  of  devolution  in 
the  following  terms :  *  And  sicklyke,  it  is  hereby  expressly  pro- 
vided, declared,  and  appointed  to  be  contained  in  the  saids  instru- 
ments of  resignation,  charters,  precepts  of  seisin,  and  instrnments 
of  seisin  to  follow  hereupon,  that,  in  case  of  any  of  the  heirs  of 
tailzie  above  written  shall  come  at  any  time  hereafter  to  succeed 
to  the  estate  of  Castlemilk,  then,  and  in  that  case,  the  person, 
male  or  female,  so  succeeding  thereunto,  shall  thereupon,  ipso 
facto,  amit,  lose,  and  tyne  their  right,  title,  and  succession  above 
specified,  to  my  saids  lands  and  others  foresaid,  without  any  de- 
clarator, or  other  action,  or  sentence  of  law  whatsomever  to  follow 
thereupon,  and  the  samyne  lands  and  others  foresaid  shall,  in  the 
case  foresaid,  ipso  facto,  fall,  accresce,  appertain,  and  be  transmit- 
ted to  the  next  heir  of  tailzie  in  being  for  the  time,  who  would 
succeed  thereto,  if  the  person  so  succeeding  to  the  saids  estate  of 
Castlemilk  were  naturally  dead ;  and  if  the  person  so  succeeding 
to  the  foresaid  estate  of  Castlemilk  be  at  the  time  actually  infeft 
in  the  lands  and  others  foresaids,  now  belonging  to  me,  or  hare 
the  right  thereof  some  other  way  established  in  his  or  her  person, 
then,  and  in  that  case,  the  foresaids  person,  male  or  female,  by 
their  acceptation  hereof,  shall  be  bound  and  obliged  to  dispone 
and  make  over  my  saids  lands  and  estate  to  and  in  favours  of  the 
next  heir  of  tailzie  thereof,  and  to  denude  themselves  of  the  samyne 
in  their  favours  accordingly,  omni  habili  modo  quo  de  jure;  which, 
if  they  refoose  to  do,  in  that  case  it  shall  be  leisum  and  lawful  to 
the  foresaid  heir  of  tailzie  to  establish  the  right  of  my  said  estate 
in  his  or  her  person,  by  any  manner  of  way  or  action  whatsom- 
ever, consisting  with  the  laws  of  this  kingdom,  to  the  effect  they 
may  be  in  a  case  to  use  all  manner  of  action  and  execution  com- 
petent to  them  in  law  for  causing,  forcing,  and  compelling  the 
foresaid  heir  of  the  said  estate  of  Castlemilk  to  denude  themselves 
as  aforesaid  of  my  said  lands  and  estate.' 

The  estate  of  Milton  descended,  in  virtue  of  this  entail,  accord- 
ing to  the  order  of  succession  therein  prescribed,  until  1827,  when 


No.  39.  COURT  OF  SESSION.  181 

the  saocession  opened  to  Mr  Crawford  Stirling,  a  pupil,  the  de-  16  Jan.  1834. 
fender  in  the  present  action.    His  titles  were  thereupon  made  up  to    )'^^/'^^ 
the  estate  by  special  service  and  infeftment.    The  succession  to  the  s[|][!]q|.^' 
estate  of  Castlemilk,  under  an  entail  executed  by  the  late  Sir  Joht^ 
Stewart  in  1793,  had  previously  (in  1825)  opened  to  the  same  per- 
son, though,  as  it  was  burdened  with  a  liferent  in  &your  of  Mrs 
Rae  Crawford,  the  former  heiress  in  possession  of  Milton,  the  bene- 
ficial interest  in  both  estates  opened  to  Mr  Crawford  Stirling  at 
the  same  time,  and  no  step  was  taken  to  complete  his  title  to  Casde- 
milk.    In  these  circumstances  the  present  action  was  raised  by  the 
guardians  of  his  younger  brother,  Mr  James  Stirling,  (both  the  bro- 
thers being  still  in  pupillarity,)  for  the  purpose  of  ascertaining  the 
lespective  rights  of  the  parties. 

The  summons  at  the  instance  of  Mr  James  Stirling  concluded^ 
ht,  That  his  elder  brother  was  alu^ether  excluded  from  the  suc- 
cession of  the  estate  of  Milton,  (without  any  power  of  option  be* 
tveen  the  two  estates,)  in  virtue  of  the  clause  of  devolution,  in  re- 
spect of  the  reladon  in  which  he  stood'  to  the  estate  of  Castlemilk^ 
before  the  succession  under  the  Milton  entail  opened  to  him ;  and, 
2d,  alternatively,  that,  at  all  events,  he  was  not  entitled  to  retain 
both  estates,  and  was  now  bound  to  make  his  election  between  them. 

The  defences  maintained  against  these  conclusions  were,  1st,  That 
the  clause  of  devolution  did  not  apply  to  the  heir  in  possession  of 
Casdemilk,  succeeding  under  the  entail  to  Milton,  but  only  to  the 
keir  of  Milton  afterwards  succeeding  to  Castlemilk ;  and  conse- 
quently that  the  defender  was  entitled  to  hold  both  estates.     2dly, 
That  the  clause  of  devolution  (even  supposing  it  applicable)  could 
not  operate  until  he  completed  his  titles  to  the  estate  of  Castlemilk, 
and  that  the  defender  was  entitled  to  retain  that  estate  on  his  appa- 
rency, and  could  not  be  compelled  to  complete  his  titles  to  it 
3dly,  That  the  pursuer,  as  an  heir  substitute  in  the  entail  of  Castle- 
milic,  had  no  right  to  object  to  the  defender  holding  the  estate  of 
Milton  along  with  it,  as  the  entail  of  Castlemilk  contained  no  pro* 
Ubition  against  doing  so ;  and  that,  as  the  substitute  in  the  entail 
of  Milton,  he  had  no  title  to  require  the  defender,  who  had  com* 
pleted  his  titles  to  that  estate,  also  to  complete  his  titles  to  Castle- 
nnlk.  4thly,  That,  at  all  events,  the  defender  or  his  tutors  could  not 
be  pat  to  his  elecdon  during  his  pupillarity  or  minority :  And,  lastly, 
That  supposing  the  clause  of  devolution  applicable  to  the  circum- 
stances which  had  occurred,  the  defender  had  still  a  right  of  option 
to  retain  Milton,  and  repudiate  the  succession  to  Castlemilk,  if  it 
were  for  his  interest  to  do  so. 
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16  Jan.  1834.  The  pursuer  referred  to  the  cases  of  Lockhart  v.  Gilmoor,  25 
June  1755,  M,  15,404 — Bruce  Henderson  v.  Henderson,  20  Jan. 
1790,  M.  15,439— and  Fleming  v.  Lord  Elphinstone,  19  Jan. 
1804,  M.  15,559. 

The  defender  disputed  the  soundness  of  the  judgment  in  the  case 
of  Lockhart  v.  Gilmour,  as  being  reported  to  have  proceeded  on  a 
supposed  equity,  contrary  to  the  legal  meaning  of  the  words  used; 
and  pleaded,  that  the  other  cases  depended  on  specialties  in  the  ex- 
pressions used  in  the  entails,  which  did  not  occur  in  that  of  Milton. 


The  cause  was  argued  in  cases,  with  which  the  Lord  Ordinary 
made  avisandum,  and  added  the  following  note : 

Note* — *  The  Lord  Ordinary  has  no  doubt  that  the  defender  is 
called  in  the  destination  of  Milton,  and  that  tlie  case  depends  on 
the  clause  of  devolution.     He  has  no  doubt  that  the  devolution  is 
operative,  although  the  heir  of  Milton  be  not  infeft  or  vested  there- 
in ;  his  investment  being  specially  provided  for,  as  a  part  only  of 
the  case  in  which  there  is  to  be  devolution.     Nor  has  the  Lord 
Ordinary  any  doubt,  that,  on  a  fair  construction  of  the  clause,  it  ap- 
pears with  reasonable  certainty,  from  the  words  of  it,  that  the  en- 
tailer forgot,  and  did  not  contemplate  at  all,  the  case  of  an  heir  suc- 
ceeding to  Castlemilk  before  he  succeeded  to  Milton,  and  conse- 
quently intended  to  provide  only  for  the  case  of  an  heir  having  pre- 
viously succeeded  to  Milton,  and  after  that  succeeding  to  Castle- 
milk. And  it  seems  scarcely  to  be  disputed,  that,  in  this  case,  the 
defender,  in  point  of  fact,  did  succeed  to  Castlemilk  first,  and  did 
not  even  succeed  to  the  two  estates  at  the  same  time,  (which  last 
would  be  a  third  case  not  argued.)     But  what  the  Lord  Ordinary 
doubts  is  chiefly  whether,  in  the  decided  cases  referred  to,  the  Court 
did  rest  their  judgment  solely  on  the  general  point,  that  an  entailer 
having  contemplated  and  provided  a  devolution  of  an  estate  X,  in 
case  of  an  heir  who  had  previously  succeeded  to  that  estate  succeed- 
ing to  another  estate  Z,  it  must  be  held  that  a  devolution  shall  equally 
take  place  in  the  casus  omissus,  that  the  heir  succeeds  to  Z  first, 
and  then  to  X.     The  Lord  Ordinary  does  not  mean  to  express 
any  opinion  against  the  principle  of  such  a  rule,  not  being  satis- 
fied that  there  is  any  room  for  strict  interpretation  at  all,  to  the 
effect  of  preventing  a  devolution  which  is  solely  inter  haeredes, 
and  rather  shortens  tlie  entail  than  adds  to  the  fetters.     But  he 
wishes  to  have  the  opinion  of  the  Court,  to  whom  the  true  nature 
of  the  prior  decisions  is  better  known.     In  case  the  devolution  be 
adopted  by  a  construction  of  this  equitable  sort,  the  Lord  Ordi* 
nary  would  have  little  doubt  of  allowing  the  defender  the  equity 
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<of  relieving  himself,  by  immediately  renouncing  the  estate  of  16  Jan.  1834 

<  Castlemilk.'  ^■•*v^*^ 

Stirling  v, 
Stirling. 

The  Court  was  unanimously  of  opinion,  that  the  defender  was  not 
entitled  to  hold  both  estates,  but  that  he  was  not  precluded  from  an 
option  of  retaining  Milton,  and  repudiating  Castlemilk,  if  it  was 
for  his  interest  to  do  so;  but  that  it  was  premature  yet  to  decide 
whether  he  could  be  called  upon  to  make  his  option  during  his  pu- 
pillarity. 

The  Lard  Justice'Clerk. — I  have  no  difficulty  in  coming  to  an  Opinion  of 
opinion,  that  the  true  intention  and  will  of  the  maker  of  the  entail  is  ^^"'^ 
to  be  gathered  from  the  clause  of  devolution,  and  that  the  principle  of 
strict  interpretation  of  the  clauses  of  an  entail  is  not  applicable  to  a 
question  like  this,  which  can  only  occur  inter  hseredes.  The  case 
of  Brace  Henderson  v.  Henderson  appears  to  me  strictly  analogous 
to  the  present ;  and  the  Court  there  held,  according  to  the  report, 
in  terms  of  the  argument  of  the  successful  party,  that  in  questions 
respecting  the  meaning  of  such  clauses  in  an  entail  inter  hseredes, 

<  the  testator's  will  is  to  be  judged  of  according  to  the  same  rules 

<  that  are  employed  in  the  interpretation  of  any  other  deed  or  con- 

<  tiact,  upon  a  complex  view  of  the  whole,  and  consideration  of  the 
t  object  in  view.'  (M  4216.)  I  therefore  think,  that  we  are  im« 
peratively  called  upon  to  find,  at  present,  that  the  defender  cannot 
hold  both  estates;  but  I  do  not  think  we  are  in  a  condition  to  de- 
dde  the  other  pleas,  and  certainly  not  to  preclude  him  from  taking 
Milton,  if  he  chooses  to  give  up  Castlemilk. 

Lord  Gknke, — I  am  of  the  same  opinion.  Indeed  the  clause  of 
deyolation  appears  to  me  to  provide  expressly  for  the  case  which 
has  occurred,  as  it  declares,  that  *  in  case  any  of  the  heirs  of  tailzie 

<  above  written  shall  come,  at  any  time  hereafter,  to  succeed  to  the 

<  estate  of  Castlemilk,'  the  devolution  shall  have  effect,  without 
distinguishing  whether  the  said  succession  shall  open  to  them  before 
or  after  they  shall  have  succeeded  to  Milton. 

Lord  Meadowbank, — I  am  of  the  same  opinion. 

The  Courts  accordingly,  found  that  the  defender  was  not  entitled  Judgment 
to  k'old  both  estates,  and  remitted  to  the  Lord  Ordinary  to  proceed 
accordingly. 

Lords  Ordinary  FidkrUm  and  Mackenzie.  Act.  Dean  qfFae*  f  Hope, J  and  White, 

Alt  BMtherfvrd  and  Geo.  Dundae,  Aug,  MaUland,  and  Dundaa  j-  Wilaon, 


Agents, 


u. 
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SECOND  DIVISION. 
No.  XL.  18  January  1834. 

. HENDERSON 
against 
WILSON. 

Jurisdiction. — Stat.  6  Geo.  LV.  c.  4d»  and  Stat.  39  and  40 
Geo.  III.  c.  99.—^  a/Mon  being  brought  befire  the  Justica  (f 
Peace  formally  upon  the  Justice  of  Peace  small  dAt  aetj  stat.  6 
Geo.  IV.  c.  48,  the  decree  pronounced  in  it  cannot  be  brought  under 
review  by  suspension^  upon  the  ground  that  the  cause  of  action  arm 
wider  the  pawnbrokers^  actj  fstai.  39  asid  40  Geo.  IIL  c  99 j  J  and 
that  the  decree  was  erroneous  wider  that  statutCm 

On  the  2dth  of  August  1822,  Wilson  impledged  a  pelisse  with  the 
suspender,  on  which  he  made  an  advance  of  three  shillings.  Bj 
the  1 7th  section  of  the  statute  39  and  49  Geo.  IIL  c  99,  entitled, 
an  act  for  better  regulating  the'  business  of  pawnbrokers,  it  is  prcH 
Tided,  that  an  individual  pledging  goods  shall  be  entitled  to  a  yesr, 
exclusive  of  the  day  on  which  they  are  pledged,  for  the  purpise  of 
redeeming  them ;  or,  in  the  words  of  the  section,  that  *  pawned 
<  goods  are  to  be  deemed  forfeited  at  the  end  of  a  year,  exclusive  of 
*  the  day  when  they  were  pawned*'  But  the  charger  allowed  the 
pelisse  pledged  by  her  to  remain  in  the  complainer's  possessioii  be- 
yond the  period  so  fixed  by  the  act,  and  did  not  call  to  redeon  it 
till  two  or  three  days  after  the  29  August  1883.  The  suspender, 
accordingly,  then  refused  to  restore  the  pelisse,  or  to  accoont  for  the 
price,  on  the  ground  that  the  pledge  was  forfeited,  and  tihat  the  sta- 
tute did  not  require  him  to  sell  by  auction,  or  to  account  for  the 
price,  in  such  circumstances,  of  any  article  on  which  the  advance 
made  by  him  was  under  ten  shillings. 

The  charger  (Wibon)  thereupon  raised  an  action  agaUftt  Him 
as  for  an  ordinary  debt  under  the  small  debt  act,  (stat  6  Geo.  IV* 
c  48,)  before  the  Justices  of  Peace  for  the  county  of  Renfrew. 
These  Justices  decerned  against  him  for  L.l,  Is.  as  the  value  of  the 
pelisse,  after  deducting  four  shillings  for  the  amount  of  the  sum  ad- 
vanced on  it,  with  interest,  and  for  2s.  lid.  of  expenses.  And  af- 
terwards refused,  as  incompetent,  an  appeal  which  he  offered  to  the 
quarter  sessions,  in  terms  of  the  35th  section  of  the  pawnbrokers' 
act. 
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Henderson  presented  a  bill  of  suspension  of  this  decree,  upon  the  i8  Jan.  1834. 
ground  that  it  was  in  direct  opposition  to  the  provisions  of  the  pawn-     ^^^v^ 
brokers'  act,  (stat  39  and  40  Geo.  III.  c.  99,)  and  with  a  view,  as  J^^jJ^''^"''"  "• 
he  stated,  of  trying  the  question,  as  one  of  general  importance  to 
pawnbrokers.     He  at  the  same  time  raised  a  summons  of  reduction. 

The  charger  answered — That  the  suspension  was  incompetent,  in 
respect  of  the  stat.  6  Geo.  IV.  c  48,  which  did  not  allow  any  re- 
view of  decrees  pronounced  by  Justices  of  the  Peace  in  their  smalt 
'  debt  cQurt 

The  Lord  Ordinary  refused  the  bill  as  incompetent,  and  found 
expenses  due.     His  Lordship  added  the  following  note : '  <  The 
Lord  Ordinary  feels  himself  constrained,  by  the  unqualified  terms 
of  the  act  6  Geo.  IV.  c.  48,  to  pronounce  the  above  interlocu* 
tor.     The  complaint,  warrant,  citation  and  decree  are  in  the 
precise  words  of  the  schedules  annexed  to  that  act,  which  are 
materially  different  from  those  of  the  Sheriff  small  debt  acts,  6 
Geo.  IV.  c.  24,  and  1 0  Geo.  IV.  c,  55,  as  now  entirely  regula- 
ted by  the  latter.     The  Lord  Ordinary  supposes,  from  what  is 
stated  in  the  bill,  that  the  cause  of  action,  as  proceeding  on  the 
pawnbrokers'  act,  was  stated  in  some  note  or  writing  left  with  the 
citation.     But  the  documents  forming  the  only  record  shew  no- 
thing but  a  simple  claim  of  L.1,  Is.  as  a  debt, — that  act  not  requi- 
ring, like  ihe  10  Geo.  IV.  as  to  the  Sheriff-court,  that  the  cause  of 
action  should  be  specified  in  the  summons.     But  the  process  being 
thus  simple,  and  all  review,  as  well  as  appeal,  being  excluded,  the 
Lord  Ordinary  finds  it  impossible  to  entertain  a  suspension  on  the    - 
groand  that  the  cause  of  action  was  an  infraction  of  the  pawn- 
brokers'" act ;  and  that  the  Justices,  in  an  action  under  the  sm^ 
debt  act,  0  Geo.  IV.  c.  24,  decided  erroneously  upon  the  caiise  of 
action,  and  the  statute  on  which  it  depended. 
*  The  Lord. Ordinary  says  that  he  is  constrained  to  this  judgment, 
because  he  is  of  opinion  that,  in  any  correct  )proceeding  under  the 
pawnbrokers'  statute,  39  and  40  Geo.  III.  c.  d9,  the  judgment  is 
Tery  erroneous.     Whatever  generous  persons  may  think  of  the 
proceeding  of  taking  advantage  of  the  poor  woman's  omission  to 
redeem  till  two  or  three  day^  after  the  limited  time,  the  law  of  the 
Btatote  on  which  the  claim  was  founded  is  as  clear  as  the  sun, — 
that  where  the  sum  advanced  was  under  ten  shillings,  the  pawn* 
broker  was  not  boiiiid' to  sell  by  auction,  and  was  not  liable  to  ac^ 
count  for  any  surplus  in  any  sale  made ;  and  it  is  out  of  allques- 
tioa  to  make  the  1 9th  section  apply,  as  that  relates  only  to  per- 
sons Entitled  to  redeem,  which  of  course  supposes  the  intamation 
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to  be  within  tlie  year  and  day,  to  which  their  right  is  limited. 
And  as  it  is  also  clear,  that  under  that  act  an  appeal  to  the  quar- 
ter-sessions as  to  every  forfeiture  is  competent,  the  decree  votdd 
be  wrong  in  relation  to  that  statute.  But  as  a  simple  decree  in 
virtue  of  the  small  debt  act,  the  Ordinary  does  not  see  how  it  can 
be  reached.  If  it  were  to  become  a  systematic  practice  to  evade 
the  provisions  of  the  pawnbrokers'  act  in  this  manner,  it  might  be 
a  question  deserving  consideration,  whether  it  would  not  be  an 
abuse  of  the  small  debt  statute/ 

The  suspender  reclaimed ;  but  the  Court  unanimously  refused  lus 
note,  leaving  him  to  obtain  redress  in  his  action  of  reduction. 

Lord  Ordinary,  Monemffi        Act.  A.  MaenaXL         Alt  Sted^  OuniaFklm 

and  John  PaUan,  Agents.         F,  Clerk. 

u. 
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No.  XLI.  23  January  1834 

ALEXANDER  MACKINTOSH 

Offaifut 
A.  J.  ROBERTSON. 

Process. — Society. — Tack. — Four  parties  having  raised  an  action 
of  damages  against  their  landlord^  in  the  character  of  joint  tenants  of 
afamiy  which  was  submitted  to  arbitration  by  three  of  thepursuen 
and  the  landhrdj  and  a  decree^arbitral  having  been  pronouncedy  and 
the  action  having  thereafter  fallen  asleep^— founds  that  the  fourA 
party  was  entitled  to  insist  in  a  process  of  wakening^  notwithskindbiy 
the  submission. 

In  1812,  the  late  Mr  Robertson  of  Inches,  (grandfather  of  the  de- 
fender,) entered  into  a  tack  with  the  late  Alexander  Mackintosh, 
(father  of  the  pursuer,)  whereby  he  let  to  him  and  his  four  sons, 
viz.  the  pursuer,  Alexander  Mackintosh,  and  John,  Donald,  and  Ro- 
bert Mackintosh,  the  farm  of  Culcabock,  for  nineteen  years,  at  the 
yearly  rent  of  L.300  during  the  currency  of  the  lease ;  and  after  the 
death  of  the  landlord,  and  of  Alexander  Mackintosh  senior,  various 
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diipiites  arose  between  the  defender  (who  bad  snceeeded  to  flie  98  Jiin.  idsft.' 
estate  in  1826)  and  the  tenants^     Processes  of  sequestration  and    ^^<^V*^ 
others  were  brought  by  the  landlord ;  and,  on  the  other  hand,  in  the  ^^^^|^.''  ^' 
year  1827,  an  action  of  damages  was  raised  in  the  name  of  the  pur« 
iner,  along  with  his  three  brothers,  as  holding  a  joint  interest  in 
the  farm,  against  the  defender,  on  the  ground  that  he  had  subjected 
himself  in  damages  to  them  by  alleged  ruinous  and  oppressive  pro- 
eeedings^  and  was  therefore  owing  certain  sums  to  *  the  pursuers, 

•  as  jomt  tenants  of  the  said  farm/ 

After  certain  procedure  before  the  Lord  Ordinary,  who  ordered 
the  eaose  to  the  roll,  (1  July  1828,)  for  the  purpose  of  closing  the 
record,  a  submission  was  entered  into  by  the  defender  on  the  one 
hand,  and  on  the  other  by  John,  Donald,  and  Robert  Mackintosh,  de- 
ligned  *  tacksmen  of  Parks  of  Culcabock,'  wherein  <  all  questions, 
( demands,  claims  and  disputed,  and  all  processes  and  questions  at  law, 

*  then  depending  between  them,'  &c.  were  submitted  to  certain  ar- 
biters, who  therei^r  (31  January  1829)  pronounced  a  decree-ar- 
bitral, disposing  of  the  matters  submitted,  (including  the  claims  iti 
the  action  of  damages,)  and  finding,  on  a  general  state  of  accountik 
between  the  parties,  a  certain  balance  due  in  favour  of  the  defender^, 
Mr  Robertson.  ' 

The  present  pursuer  was  not  a  party  to  the  submission,  nor  did 
he  enter  appearance  before  the  arbiters;  and,  in  I88I5  he  raised  the 
present  process  for  wakening  the  action  of  damages^  which  had  been 
faised  against  the  defender  in  his  name,  along  with  his  brothersi 

In  defence  it  was  pleaded — The  pursuer  having  knowingly  per-  Defender's 
nutted  his  three  brothers,  who  were  in  right  of  the  tack,  eifd  in  pos-'  ^^^"* 
session  of  the  farm,  to  enter  into  a  general  submission  of  all  ques- 
tions and  claims  competent  to  the  tenants  for  or  in  respect  of  the 
farm,  and  of  all  depending  actions  regarding  it,  including  the  one 
mm  sought  to  be  wakened,  and  having  allowed  the  matters  8ub«« 
mitted  to  be  discussed  and  finally  determined  by  the  arbiters  with- 
out objection,  must  be  held  to  have  been  satisfied  either  that  he 
had  no  interest  in  the  issue,  or,  if  he  thought  he  had  an  interest^ 
that  it  was  well  and  sufficiently  represented  by  his  brothers ;  and 
the  deeree-firbitral  must  now  be  effectual  and  conclusive  against  him« 

The  decree^arbitral  being  regular  and  final,  pronounced  in  a  snb- 
laission  to  which  the  tenants  who  were  in  right  and  in  possession  of 
the  &rm  were  parties,  and  conclusive  of  all  right  and  interest  com** 
petent  to  the  tenants,  and  particularly  of  the  whole  claims  at  issue  in 
the  process  now  sought  to  be  wakened,  must  be  effectual  to  all  in-' 
tents  and  purposes,  and  conclusive  of  any  interest  supposed  to  havel 
been  in  the  pursuer,  until  set  aside  in  a  regular  reduction^ 
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23  Jan.  1834.  The  process  DOW  sought  to  be  wakened  being  included  as  one 
of  the  matters  submitted  in  the  submission,  and  finally  detennined 
and  disposed  of  by  the  decree-arbitral,  it  is  not  now  competent  to 
waken  the  same,  or  to  insist  in  the  present  process ;  and  the  porsaer 
cannot  be  heard  therein  until  the  decree-arbitral  is  formally  tsken 
out  of  the  way  by  a  reduction. 


Mackintofib  v. 
Robertson. 


Pursuer's 
Pleaa. 


Opinion  of 
Court. 


It  was  answered — That  the  pursuer  was  entitled  to  have  the  ac- 
tion libelled  wakened,  he  having  neither  discharged  the  process,  nor 
done  any  thing  to  bar  him  from  now  suing  a  wakening  thereof,  and 
not  being  bound  by  the  submission  entered  into  by  his  brothers,  to 
which  he  was  not  a  party. 
.    The  Lord  Ordinary  '  finds,  that  the  action  now  sought  to  be 

*  wakened  was  brought  by  the  pursuer,  alongst  with  his  three  bro- 

*  thers,  John,  Donald,  and  Robert  Mackintosh,  as  holding  a  joint 

*  interest  in  the  farm  of  Parks  of  Culcabock,  and  proceeds  on  the 

<  statement  that  the  defender  Arthur  John  Robertson  had  subjected 

*  himself  in  damages,  and  was  owing  certain  sums  to  '  the  pursuers, 
.^<  as  joint  tenants  of  the  said  farm :'  Finds,  that  in  regard  to  the 

<  said  John,  Donald,  and  Robert  Mackintosh,  being  three  oat  of 
^  the  four  joint  pursuers,  the  action  has  been  taken  out  of  Court  by 

<  a  submission  confessedly  binding  on  those  parties :  In  these  cir- 

<  cumstances,  refuses  to  waken  the  said  process,  and  decerns,  re- 
^  serving  to  the  pursuer  his  right  to  take,  in  his  own  name,  such 

<  measures  as  he  may  be  advised,  whether  against  the  defender  or 

*  bis  said  brothers,  for  any  share  due  to  him  of  the  sum  concluded 

<  for  in  the  foresaid  action,  and  to  those  parties  their  defences  against 
^  the  same :  Finds  the  defender  entitled  to  expenses/ 

The  pursuer  reclaimed ;  and  the  Court  were  unanimously  of  opi- 
nion, that  the  circumstance  of  several  parties  being  joint  tenants  in 
a  lease  did  not  constitute  a  copartnership  or  joint  adventure,  where* 
in  the  majority  could,  by  such  a  proceeding  as  was  here  adopted, 
bind  the  minority ;  and  they  therefore  thought  that  the  pursuer^  sop* 
posing  him  to  have  a  bone  fide  interest  in  the  lease,  was  not  barred 
by  the  submission  into  which  his  three  brothers  had  entered,  and  to 
which  he  was  not  a  party,  from  insisting  in  the  process  of  wakens 
ing*  Lord  Craigie^  however,  thought  that,  in  point  of  form,  the 
pther  three  brothers  ought  to  be  made  parties  to  the  summons  of 
wakening,  either  as  pursuers  or  defenders ;  and  that,  as  there  wa^ 
prima  facie  evidence  that  the  pursuer  was  acquainted  with,  if  not 
consenting  to  the  proceedings,  he  ought  previously  to  condescend  on 
the  grounds  on  wjiich  the  decree-arbitral  was  liable  to  objection^ 
from  which  some  benefit  would  accrue  to  him. 
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But  Lards  Balffray  and  CHaies  thought  it  would  be  sufficient,  S3  Jan.  1834 
to  remedy  the  defect,  to  make  the  other  pursuers  parties  to  the  ac*     v^^^y^ 
lion,  by  which  the  rights  and  pleas  of  all  concerned  would  be  re-  ^^/^^  ^' 
flerved. 

Their  Lordships,  accordingly,  <  alter  the  interlocutor  reclaimed  Judgment. 

<  against,  and  remit  to  the  Lord  Ordinary  to  hold  the  process  as 
^vakenedf  and  to  proceed  in  the  cause  as  shall  be  just,  reserving 
*  all  quesdons  of  expenses,  and  to  the  parties  all  questions  and  pleas 

<  stated  on  the  record' 

IM  Ordinary,  JWAerloii.\  Act.  Cimmghame,  Geo.  Oraham  BdL      T.  B.  Ferrig, 
W.  S.  Agent.       Alt.  Buduman.      Hugh  MacquecHf  W.  S.   Agent.      P.  Clerk. 

c. 


SECOND  DIVISION. 

No.  XLIL  23  January  1884. 

MITCHELL'S  TRUSTEES 

affairist 
C.  PEARSON  &  KINCAID  MACKENZIE'S  TRUSTEES. 

Superior  and  Vassal. — Bankrupt. — Sequestration. — A  trus- 
tee <m  a  sequestrated  estate — who  had  obtained  from  the  bankrupt  a 
ditposition  to  an  heritable  suhjecty  let  it  to  tenants^  drew  the  rentSf 
paid  the  feU'duties  and  public  burdens  for  several  years^  and  advert 
imd  the  property  for  sale— found  not  liable  for  subsequent  feu-duties^ 
and  other  prestations  of  a  feu-contract^  entered  into  by  the  superior 
wiA  (he  bankrupfs  author — the  trustee  not  having  taken  infeftmenty 
asd  the  alleged  acts  of  adoption  of  the  feu  having  occurred  during  a 
depending  submission  between  the  trustee  and  a  creditor  infeft  in  the 
tubjeelj  prior  to  the  sequestration^  on  a  disposition  by  the  bankrupt 
ex  facie  absolute^  but  qualified  by  a  back-bond  declaring  it  to  be  a 
SKontyy  and  in  which  submission  the  creditor  was  afterwards  founds 
m  ^ecty  to  have  the  whole  substantial  interest  in  the  property. 

Mitchell's  trustees,  by  feu*contract,  disponed  to  George  Elphin* 
tton  and  Henry  Bourhill  a  piece  of  ground  in  Leith,  for  pay- 
ment of  L.62  yearly,  in  name  of  feu-duty,  the  purchasers,  along 
^A  a  third  party,  further  obliging  *  themselves,  conjunctly  and 
*  seyerally,  their  heirs,  executors  and  successors,  that  the  said  George 
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ss  Jaiu  lS34b  *  Elphinston  and  Henry  Bourhill,  and  their  heirs  and  succenors, 
^  and  the  heirs,  disponees  and  assignees,  in  and  to  the  gronnd,' 
should,  within  fire  years,  erect  certain  buildings  thereon,  of  the 
value  of  L.1000.  The  precept  of  seisin  is  for  giving  infeflmeiH 
in  the  ground,  *  to  be  holden  for  payment  of  the  said  feu-duties, 
<  and  other  the  duties  and  casualties,  and  under  the  conditions,  and 
'  for  fulfilment  of  the  obligations  in  the  manner  before  coneei- 
*  ved,  and  appointed  to  be  ingrossed  in  the  seisin  to  follow  hereon/ 
The  estates  of  Elphinston  and  Bourhill  having  been  afterwaidk 
sequestrated,  the  area  of  ground  in  question,  with  the  buildingB 
erected  thereon  by  the  bankrupts,  were  exposed,  by  their  trus- 
tees, to  public  sale,  and  purchased  by  William  Gallaway,  at  the 
price  of  L.  1200.  Gallaway  accordingly,  in  1809,  obtained  a  dis- 
position from  the  bankrupts  and  their  trustees,  and  was  infefl  in 
virtue  of  the  unexecuted  precept  of  seisin  in  the  original  feu-con- 
tract. The  clause  respecting  the  erection  of  buildings  was  not 
repeated  in  the  conveyance  to  Gallaway,  nor  in  the  instrument  of 
seisin  in  his  favour. 

In  1814,  Gallaway's  estate  was  sequestrated,  and  Kinc^d  Mao* 
kenzie,  the  defender,  was  appointed  trustee,  and  obtained  a  gen^ 
ral  decree  of  adjudication  of  the  bankrupt's  property.  About  two 
years  afterwards,  the  trustee  took  from  the  bankrupt  a  special  con- 
veyance and  assignation  to  his  whole  estate,  including  particularly 
the  area  and  erections  in  question;  but  on  this  disposition,  which  took 
the  trustee  bound  to  relieve  the  bankrupt  of  future  feu-duties,  the 
trustee  never  was  infeft  He  had,  however,  entered  to  poasea- 
sion  of  the  subjects  upon  assuming  the  office  of  trustee,  and  drew 
rents  to  the  amount  of  L.40 ;  and,  according  to  the  pursuer's 
averment,  granted  leases  to  one  or  more  tenants*  He  paid  the  feu- 
duties  from  the  term  of  Whitsunday  1814  to  that  of  Martimnas 
1818,  and  likewise  taxes  due  upon  the  subjects.  The  trustee  re- 
peatedly advertised  the  subjects  for  sale,  for  behoof  of  the  seques- 
trated estate ;  and,  in  1820,  they  were  actually  exposed  for  sale  in 
his  name. 

Gallaway,  prior  to  his  sequestration,  had  granted  a  disposition, 
ex  facie  absolute,  including  the  subjects  in  quesUon,  in  &vour  of 
Mr  John  Mackenzie,  but  qualified  by  a  back-bond,  declaring  tlie 
disposition  to  be  merely  a  security  for  certain  debts.  This  depo- 
sition, which  contained  a  double  manner  of  holding,  and  upon  which 
John  Mackenzie  was  infeft^  was  challenged  by  Gallaway's  truitee, 
as  a  security  granted  within  sixty  days  of  the  bankruptcy ;  and  the 
question  having  been  made  the  subject  of  a  reference,  the  arbiter 
pronounced  an  award  in  1819,  sustaining  the  conveyance  as  a  te> 
curity  to  an  extent  greatly  exceeding  the  worth  of  all  the  subjects 
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contained  in  the  dispMidon,  thoee  in  qnestion,  in  pardcular,  having  23  jan.  1834. 
Ulen  mach  in  value  since  the  bankrupt's  purchase  of  them.    Upon    Vi^y^^^ 
the  first  advertisement  of  the  subjects  for  sale  by  Callaway's  trus-  ^^^^'^'* 
tee,  John  Mackenzie  interdicted  the  sale,  on  the  gpround  of  the  de-  peanon  and 
peodenoe  of  the  submission ;  and,  according  to  the  defender's  aver-  Mackensie't 
ment,  the  subsequent  advertisements  and  exposures  of  the  subjects 
for  sale,  after  the  date  of  the  decree-arbitral,  were  made  in  name  of 
Callaway's  trustee,  at  the  request  of  Mr  John  Mackenzie,  as  a  mere 
jBitter  of  form,  for  the  purpose  of  saving  auction  duty.     No  sale 
ms,  however,  effected,  the  value  of  the  subjects  being  now  consi- 
dered less  than  the  amount  of  the  feu-duty. 

In  the  beginning  of  1622,  in  answer  to  a  letter  on  the  part  of 
Mitchell's  trustees,  as  superiors  of  the  ground  in  question,  Galla* 
way's  trustee  stated,  that  he  did  not  hold  himself  to  have  ever  been 
their  vassal  in  the  subjects,  and  that  it  was  to  John  Mackenzie  they 
must  look  for  payment  of  the  bygone  and  future  feu-duties.  This 
action  was  afterwards  brought  in  1828,  by  Mitchell's  trustieesi 
aj^nat  Kincaid  Mackenzie,  both  as  trustee  on  Ciallaway's  estate, 
and  in  his  individual  capacity,  concluding  that  he  should  be  decern- 
ed to  make  payment  of  the  arrears  of  feu-duty  since  1819,  with  in* 
terest,  and  of  the  yearly  feu-duty  in  all  time  coming ;  and  that  he 
should  be  ordained  to  erect  additional  buildings  on  the  ground,  so 
that  the  value  of  the  whole  might  amount  to  the  sum  stipulated  in 
the  original  feu-ccmtraot  entered  into  with  Elphinston  and  Bour* 
bill,  or  otherwise  for  damages  to  the  extent  of  the  failure  to  build. 

In  support  of  the  action  it  was  pleaded — The  actings  of  the  de-  Pursuer's 

tender,  in  relation  to  the  subjects  in  dispute,  in  a  question  with  the  ^^^^ 

nperiMS,  import  an  adoption  of  the  original  feu-contract  for  behoof  of 

the  bankrupt  estate.    He  assumed  the  rights  of  proprietor  by  taking 

possession,  entering  into  the  submission,  under  authority  of  the  ge- 

neril  adjudication,  letting  the  subjects  to  tenants,  drawing  the  rents, 

obtaining  a  disposition  from  the  bankrupt,  which  relieved  him  of 

all  his  obligations  as  vass^,  and  repeatedly  advertising  the  property 

for  sale,  as  part  of  the  sequestrated  estate ;  and,  on  the  other  hand, 

for  a  number  of  years,  he  performed  prestations  incumbent  on 

the  vassal,  by  paying  the  feu-duties  and  public  burdens.     The  idea 

of  the  defender  having  taken  possession,  as  a  sort  of  judicial  in-< 

teiim  manager,  till  the  dispute  with  the  heritable  creditor  was  set- 

ded,  is  excluded  by  the  admitted  &cts  of  the  case.     In  that  view 

he  would  be  liable  only  to  the  extent  of  his  intromissions,  whereas 

he  paid,  as  feu-duties  and  otherwise,  many  times  more  than  the 

irnount  he  collected. 

The  defender,  having  thus  transferred  against  himself  and  the 
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23  Jan.  1834.  Creditors  tlie  obligations  in  the  feu-contract,  is  not  entitled  to  aban- 
don it,  on  the  mere  ground  that  he  did  not  take  infeftment  on  the 
disposition  by  the  bankrupt     That  act  would,  no  doubt,  have  been 
a  direct  assumption  of  the  character  of  vassal ;  but  the  defender's 
conduct  afforded  equally  unequivocal  evidence  of  his  adoption  of 
the  feu-right,  and  consequently  of  that  character.     The  opinion 
entertained  by  some  lawyers  as  to  the  vassal's  right  to  refute  the 
fee,  invito  superiore,  is  applicable  to  proper  beneficia  only.    By  the 
concurrence  of  all  the  authorities,  the  vassal  in  a  feu-contract,  con- 
taining mutual  prestations,  cannot  refute,  and  this  in  consequence 
of  the  personal  obligations  thereby  undertaken.    There  is,  however, 
no  ground  for  asserting  tliat  such  personal  liability  cannot  be  trans- 
ferred without  infeftment.    In  the  case  of  a  proper  location,  if  cre- 
ditors adopt  the  lease,  they  render  themselves  liable  for  all  the 
prestations  of  the  lease,  however  long  its  endurance,  on  the  plain 
ground,  that  having  taken  all  the  benefit  of  the  contract,  they  must 
be  liable  for  all  the  prestations  incumbent  on  the  tenant.    But  there 
18  no  difference  in  principle  between  a  long  lease,  which  is  consi- 
dered an  alienation,  and  a  feu-right — Stair^  2, 3, 32 — 2,  4, 48,  and 
3,  2,  7—Bankt  2,  3,  53— Cra^,  2,  1,  5,  and  3,  4,  5— ZhV/efoaand 
Stewart  voce  Fetis — Cockburn  Ross  o.  Heriot's  Hospital,  6  June 
1815.     In  the  cases  of  James  Balfour  v.  Walter  Coock,  20  May 
1817,  (not  reported) — Marquis  of  Abercorn  v.  Marnoch's  Trustee, 
26  June  1 81 7 — Magistrates  of  Inverness  v.  Bell's  Trustees,  28  Nov. 
1627,  the  feu-contract  was  held  to  have  been  adopted  and  binding, 
although  no  infeftment  had  been  taken.     In  the  case  of  Kirkland 
and  Sharp  v.  Gibson,  17  May  1831,  affirmed  on  appeal,  the  relation 
of  superior  and  vassal  did  not  exist,  the  trustee  being  base  infefit, 
and  the  adoption  of  the  feu-contract  by  the  trustee  must  therefore 
have  been  the  principle  of  the  judgment. 


Defender's 
Pleu. 


The  defender  answered — 1.  The  bankrupt,  being  feudally  divest* 
ed  prior  to  his  sequestration  by  the  ex  facie  absolute  title  comple- 
ted in  the  person  of  John  Mackenzie,  and  which  was  sustained  hj 
the  decree-arbitral  to  the  effect  of  totally  excluding  any  interest  in 
the  subjects  on  the  part  of  the  creditors,  the  general  adjudication, 
and  subsequent  disposition  by  the  bankrupt  in  fevour  of  the  trus- 
tee, conveyed  no  right  to  the  subjects  in  question,  in  respect  of 
which  it  can  be  maintained  that  he  became  liable  for  the  feu-duties 
claimed.  On  the  supposition,  therefore,  that  such  liability  neces- 
sarily attached  to  one  or  other  of  the  parties,  it  is  impossible  to 
^oubt  that  that  party  must  be  the  feudal  proprietor,  John  Mac- 
kenzie, and  not  the  defender,  who  took  nothing  by  the  bankrupt's 
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nbseqnent  conveyance — Brock  i^.  Bogle's  Trustees,  8  March  1825  23  Jan.  1834^ 
-Beveridge  t;.  Wilson,  17  Jan.  1829.  ^^^^ 

2.  Independently  of  this  defence,  the  claim  is  not  maintainable,  Trustees  v. 
MeiDg  that  neither  is  the  defender  vassal  in  the  subjects,  nor  has  Peanoa  sad 
he  iocarred  a  personal  obligation  for  the  feu-duties.     He  is  not  in-  xvustees. 

feft.  and  without  infeftment  the  feudal  relation  of  superior  and  vas^     

tti  cannot  be  constituted — Wallace  v.  Ferguson,  29  June  1739,  pi^^, 
KSL  M.  4195.  It  IS  equally  certain  that  the  law  gives  the  su- 
perior no  means  to  compel  a  disponee  to  complete  that  relation. 
Neither  in  his  own  right,  nor  with  reference  to  the  contract  be- 
tween bis  vassal  and  disponee,  to  which  he  was  no  party,  can  he 
require  the  latter  to  enter  with  him.  If  the  vassal  and  disponee 
were  to  agree  to  cancel  the  contract,  upon  no  principle  could  the 
gnperior  interfere  to  prevent  them. 

On  the  other  hand,  the  acts  of  the  defender,  in  relation  to  the 
lobjects  in  question,  do  not  imply  any  undertaking  of  a  personal 
obligation  for  payment  of  the  feu- duties  beyond  the  years  of  his 
intromission  with  the  rents.  As  such  intromission  did  of  itself 
eieate  a  liability  for  the  whole  fen-duties  of  that  period — (RoUo  r. 
Murray,  26  March  1629,  Durte,  M.  4185 — Cockburn  v.  Trotters^ 
80  Jan.  1639,  Durie,  M.  4187 — Winerham  v.  Idington,  19  July 
Mbj  SUdry  M.  4188— Hamilton  v.  Lord  Burleigh,  22  Jan.  1712, 
Joimt.  and  Finrbesj  M.  4189,  4190— Biggar  Scott,  13  July  1788^ 
£0.  and  C.  Home^  M.  4191-2— Scott  v.  Scott,  28  July  1788, 
Ekhiei,  No.  4.  Sup.  and  Vai.fJ — and  as  the  only  rents  which  the  de* 
fender  drew  were  due  for  terms  during  the  dependence  of  the  suIh 
nisdon,  when  his  management  must  be  held  as  undertaken  for  be-* 
hoof  <tf  the  successful  party,  there  is  no  possession  on  the  part  of  the 
defender  which  could  infer  an  adoption  of  the  feu-contract  by  him 
» representing  the  creditors.  The  granting  of  leases  is  denied ;  and 
tbngb  it  is  true  that  the  premises  were  advertised  in  name  of  the 
defender,  this  was  done  solely  for  behoof  of  John  Mackenzie. 

As,  therefore,  the  defender  came  under  no  direct  personal  obliga** 
tion  to  pay  the  feu-duties,  he  would  have  been  entitled  to  refute  the 
feu,  eyen  although  he  had  actually  entered  as  vassal,  such  obliga- 
tion being  the  only  obstacle  to  the  exercise  of  the  right  of  refuting 
uoder  a  feu-contract — Stair^  2,  1 1,  6 — Dirktan  and  Stewart^  voce 
Fens,  All  the  cases  cited  by  the  pursuers  support  the  proposition, 
tbat  where  a  party  is  not  vassal,  or  has  come  under  no  direct  per- 
sonal obligation  to  the  superior,  but  has  entered  to  possession,  he 
is  liable  only  for  the  feu-duties  during  the  period  of  his  possession 
and  intromission. 

The  defender's  pleas  acquire  much  additional  force  from  the  con** 
sideration,  that  bis  actings  were  in  obedience  and  strict  conformity 
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98  Jan.  1831.  to  the  direction  of  the  bankrupt  statate,  and  indeed,  hy  aetbg 
otherwise,  he  would  have  exposed  binaself  to  judicial  eomplatnt  by 
the  creditors* 

8.  Even  supposing  the  defender  were  to  be  held  liable  for  the 
feu-duties,  the  obligation  in  the  feu-contract  to  erect  buildings 
could  not  be  made  effectual  against  him,  as  it  waa  not  oonatiiuted 
a  real  burden  on  the  subjects — Lord  Ballantyne  v.  Dundas,  16 
Nov,  1685,  Faio.  M.  10,338-*-Garden  v*  E«  of  Aboyne,  84  July 
1734,  Fol  Diet.  M.  10,275~ Allan  v.  Cameron's  Creditors,  19  July 
1780,  M.  10,265--6tewart  v.  Home,  18  May  1792,  M.  10,232— 
Wylie  V.  Duncan,  8  Dec.  1803,  M,  10,269— Martb  v.  Paterson, 
82  June  1808,  M.  App.  No.  5,  Pers^  and  JSeoZ — Macintyre  v.  Mas- 
terton,  3  Feb.  1824— Gall  t;.  Mitchell,  6  Feb.  1629,  FoumL  AL 
10,306 — Duke  of  Argyle  v.  Barbreck's  Creditors,  18  Feb.  1780, 
M.  10,306— Stirling,  29  Dee.  1756,  5  Brown's  Supp.  328. 


Opinion  of 
Court. 


The  Lord  Ordinary  made  avisandum,  with  cases,  to  the  Court; 
and  the  cause  having  been  resumed,  after  a  hearing  in  pretence, 

The  Lxyrd  JusHce^Clerh  said — After  attending  to  all  the  fiicta  of 
the  case,  and  the  defences  of  the  representatives  of  Mr  Madcenzie's 
trustees,  I  have  formed  an  opinion  that  the  conclusions  of  this  sum- 
>  mens  cannot  be  maintained.  Gallaway,  no  doubt,  entered  into  pes* 
session  of  this  property,  which  he  had  feued  from  Mitchell's  trurtees. 
He  then  became  bankrupt,  but  he  had  previously  granted  a  seen* 
rity,  ex  &cie  absolute,  over  the  property,  to  John  Mackenzie,  who 
took  infeftment  in  the  disposition  to  him,  and  then,  no  doubt,  granted 
a  back  bond,  acknowledging  the  trust,  to  his  debtor.  The  title,  how- 
ever, in  the  person  of  John  Mackenzie  was  ex  facie  absolute*  Gal* 
kway  thereafter  became  bankrupt,  and  Kinoaid  Mackenzie  was 
elected  statutory  trustee  on  his  sequestrated  estate.  He  took  time 
to  consider  whether  the  right  g^ranted  by  the  bankrupt  to  John  Mac- 
kenzie was  valid,  and  this  ended  in  the  submission  to  Lord  Core* 
house,  then  at  the  bar.  It  is  also  true  that  Kincaid  Mackenzie, 
during  this  interval,  and  during  the  dependence  of  the  submiasioD, 
took  possession  of  the  property  so  &r  as  to  draw  the  rents  from  the 
tenants,  and  also  to  let  the  houses  to  new  tenants.  He  then  di»> 
covered,  after  the  sentence  in  the  arbitration,  that  the  property  was 
not  worth  taking,  under  the  burden  in  fitvour  of  John  Mackenzie. 
He  had  also,  no  doubt,  during  the  aforesaid  interval,  endeavoured 
to  concur  with  John  Mackenzie  in  bringing  the  subject  to  sal^  for 
the  common  benefit  of  John  Mackenzie,  the  preferable  creditor,  and 
of  the  bankrupt  estate.  But  as  soon  as  the  award  was  pronounced, 
he,  Kincaid  Mackenzie,  finds  that  John  Madcenzie  has  the  whole 
substantial  interest  in  the  property,  and  therefore  he  abandons  it  to 
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him.    Then  this  action  is  brought  against  him  as  trustee  on  Galla-  S3  Jan.  1831b 
way's  estate,  to  force  him  to  enter  with  the  superior,  and  to  make    ^"^V^^ 
him  liable  for  all  the  feu-duties,  both  bygone  and  in  all  time  coming,  t^*^^^'^. 
Now,  I  think  it  a  material  circumstance  in  the  consideration  of  Peanoa  and 
this  case,  that  Kincaid  Mackenzie  had  never  taken  infeftment  in  xnwieM  *^ ' 
this  subject,  or  become  vassal  in  the  land.     And  therefore,  looking        — — 
at  the  terms  of  the  judgment  in  the  case  of  Kirkland  and  Sharp,  I  ^^°  ^^ 
most  say  that  it  is  not  applicable  to  the  present  case.     In  that  case, 
the  occupation  of  the  subject  contained  in  the  feu-contract  was  es- 
sential, for  the  purpose  of  carrying  on  the  works,  which  the  credi- 
tor! continued  to  do ;  and  the  trustees  had  entered  with  the  superior, 
by  taking  infeftment,  heritably  and  irredeemably,  in  the  subject. 
I  am  therefore  of  opinion,  that  the  present  case  does  not  fall  under 
the  principle  of  that  judgment,  and  that  the  conclusions  of  this  sum- 
laoDS  cannot  be  maintained. 

Lord  Glenlee. — I  entirely  agree  with  your  Lordship.  The  supe- 
rior cannot  call  upon  the  trustee  to  enter  with  him,  without  any  pos- 
tfble  gronnd  on  which  an  action  against  him  as  vassal  can  be  main»> 
tained.  The  question,  whether  a  vassal  can  refute  his  fen  invito  do*» 
Bibo,  cannot  occur  here,  for  it  appears  that  Kincaid  Mackenzie,  the 
first  trustee  on  the  bankrupt  estate,  had  never  taken  infeftment^  or 
allowed  himself  to  become  vassal  in  these  subjects.  The  question  is 
really  stated  with  sufficient  fairness  by  the  pursuers  themselves,  in 
dieir  first  plea  of  law,  vis.  whether  the  defender,  as  trustee,  has  adopt* 
ed  the  feu,  by  taking  possession,  and  is  now  entitled  to  resile.  Now,  I 
do  not  think  that  there  is  the  least  evidence  or  pretence  for  saying 
that 'Mr  Kincaid  Mackenzie  ever  did  any  thing  to  adopt  this  feUf 
or  to  make  himself  liable  to  be  forced  to  fulfil  the  contract 

Lord  Mecidowbank, — I  have  formed  the  same  opinion  in  this  case. 
After  going  over  all  the  papers  in  the  case  of  Kirkland  and  Sharp^ 
I  am  satisfied  that  it  does  not  apply. 

The  Caurtf  accordingly,  sustained  the  defences.  judgmenu 

Itrd  Midwph  Ordinary.        For  the  Pursuers,  Jamemm  and  Pifper*        Alex,  Bojfdf 
W.  S.  Agent.  For  the  Defender,  Bxiihajwrd  and  Shaw,        GUwrns- Craig, 

Wardkop  i  Dalzi^  W.  S.  Agents.        F.  Clerk. 

s. 
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No.  XLIIL  24  January  1834. 

WILLIAM  FARQUHAR 

affainst 

WILLIAM  SLOANE. 

Bill  of  Exchange. — A  party  having  retired  a  bittf  after  it  wai 
pant  due^  and  had  been  protested  and  diligence  raised  upon  it  againd 
the  acceptor^  held  to  have  done  so  purely  for  the  benefit  of  the  aeeq)* 
tort  o^  ^^^9  i^  ^^^  drcumstaneest  entitled  to  the  character  of  an 
onerous  bona  fide  holder^  so  as  to  operate  payment  from  the  original 
creditor  inJhe  biU^  or  prior  indorser* 

Ik  May  1828|  George  G.  Thomson  granted  a  bill  for  L.23 :  16 :  S 
to  the  suspender  Farquhar^  agent  for  the  Gilcomston  Brewery 
Company^  to  whom  it  was  alleged  the  debt  for  which  the  bill  was 
granted  was  due.  Farquhar  indorsed  this  bill  to  George  Elsmie, 
manager  of  the  company,  by  whom  it  was  again  indorsed  to  Charles 
Murray  Rennie,  distiller  in  Aberdeen.  The  bill  was  at  eighteen 
months'  date,  and  became  due  on  25  November  1829,  when  it  was 
protested  at  Rennie's  instance,  and  a  charge  given  to  Thomson,  the 
debtor  in  the  bill,  but  no  charge  nor  intimation  of  the  dishonour 
given  to  the  suspender.  Before  the  days  of  the  charge  expired, 
the  charger  Sloane,  a  friend  and  neighbour  of  Thomson,  offered 
to  Rennie  to  retire  the  bill,  and  accordingly  did  so^  and  obtained 
an  assignation,  and  he  afterwards  gave  a  charge  to  Farquhar  for 
payment  Farquhar  presented  the  present  suspension,  on  the 
ground  that  the  charger,  who  was  in  no  way  connected  with  the 
bill  or  the  debt  for  which  it  was  granted,  had  taken  it  up  for  Thom- 
son's behoof,  and  was  not  therefore  a  bona  fide  onerous  indorseei 
while  the  suspender  was  in  no  respect  debtor  in  the  bill,  his  only 
connection  with  it  being  as  agent  of  the  original  creditor,  to  whom 
he  immediately  indorsed  it. 

The  Lord  Ordinary  found  that  the  allegation  of  non-onerosity 
could  only  be  proved  by  the  oath  of  the  charger ;  but  the  Court 
(2  December  1830)  altered  that  interlocutor,  and  remitted  to  the 
Lord  Ordinary  to  receive  a  condescendence  from  the  suspender. 
The  ground  of  the  judgment  of  the  Court  was,  that  there  was  a 
distinction  between  the  case  of  an  indorsation  while  the  bill  was 
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eorrent,  aad  an  indorsation  after  it  was  past  dae  and  had  been  pro«^  21  Jati.  1834«: 
tested.  ^^V^^ 

A  record  was  made  np  and  closed,  and  afterwards  an  additional  gjj^^j'^  ^ 
condescendence  of  res  noviter  veniens  in  notitiam  was  received,  in 
which  the  suspender  stated,  that  Thomson  had  become  bankrupt, 
and  that  while  the  charger  had  lodged  a  claim  upon  his  estate  for 

*  separate  debt,  be  lodged  no  claim  for  the  amount  of  this  bill,  and 
be  agreed  to  accept  of  a  composition  of  10s.  per  pound  on  such  se- 
parate debt,  and  discharge  Thomson  of  all  claims  against  him, 
thereby  discharging  him  of  this  bill ;  that  the  charger  himself  had 
afterwards  become  bankrupt,  and  in  the  state  of  his  afiairs  given  up 

to  his  creditors  he  did  not  include  this  bill.  ' 

Upon  this  statement  the  suspender  pleaded — That  by  transacting  Suspender's 
widi  the  acceptor,  and  agreeing  to  discharge  him  without  the  sus-  ^^^^ 
pender^s  concurrence,  the  charger  had  lost  his  recourse  against  the 
aoapender ;  while  the  circumstances  condescended  on  afford  addi« 
tional  evidence  of  agency  and  collusion  on  the  charger's  part,  and 
prove  the  charger  not  to  be  an  onerous  and  bona  fide  holder* 

Answered  for  the  charger — As  the  suspender  was  judicially  called  Charger's 
Bpon  to  take  up  the  bill  long  prior  to  Thomson's  insolvency,  he  can-  ^^^^' 
not  found  upon  that  event  as  affording  any  pretext  for  now  with- 
holding  payment  from  the  charger.  The  charger  having  g^ven 
iull  value  for  the  bill,  can  recover  payment  from  any  of  the  indi- 
ridoals  whose  name  appears  on  the  face  of  the  bill,  and  he  was 
onder  no  obligation  to  proceed  against  Thomson,  who  refused  pay-- 
aent 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

*  Finds,  that  the  promissory-note  now  charged  on  was  granted 

*  by  George  Gilbert  Thomson  to  the  suspender,  and  was  indorsed 
<  by  him  to  George  Elsmie,  and  by  George  Elsmie  to  Charles 

*  Murray  Rennie:  Finds,  that  upon  the  bill  falling  due,  it  was 
'  protested  for  non-payment  by  the  said  Charles  Murray  Rennie, 
'  who  charged  the  granter,  Thomson,  on  letters  of  horning,  but  did 

*  not  do  diligence  against  the  suspender  and  the  other  indorser : 

*  Finds  it  admitted  by  the  charger,  that  after  diligence  was  raised 
^  and  followed  out  by  Rennie  against  Thomson,  payment  was  of- 
^feredby  the  charger  to  Rennie,  who  granted  an  assignation  of 

*  the  diligence  and  note  to  the  charger :  Finds  it  admitted  by  the 
'  charger  that  Thomson  was  solvent  at  the  time,  but  that  no  steps 
^ were  taken  by  the  charger  against  him  for  obtaining  payment: 
^  Finds,  that  while  it  is  admitted  by  the  charger  that  the  tender  of 
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84  Jan.  1894. 


Fapquhiur  v. 
Sloaae. 


Judgment 

Opinion  of 
Court, 


payment  was  made  by  him  to  Rennie  the  holder,  he  does  not 
explicitly  deny,  on  the  record,  the  averment  of  the  suspender, 
that  he,  the  charger,  acted  in  the  transaction  as  the  trustee  and 
agent  of  Thomson :  Finds,  that,  in  these  circumstances,  the  charger 
is  not  entitled,  in  a  question  with  the  suspender,  to  the  character 
and  privileges  of  an  onerous  and  bona  fide  holder  of  the  note ; 
and  therefore  suspends  the  letters  simplidter,  and  decerns :  Finds 
the  suspender  entitled  to  expenses,'  &c. 


The  charger  reclaimed,  but  the  Court  unanimously  adhered. 

Lord  Baigray. — Every  case  of  this  kind  is  one  of  circumstanceSy 
which  must  be  carefully  attended  to.  The  whole  question  here  is, 
whether  the  charger  has  not,  by  his  conduct,  exposed  himself  to 
every  objection  which  would  have  been  eompetent  against  Thomson, 
the  acceptor  and  proper  debtor  in  the  bill.  I  think,  on  the  whole, 
he  has.  The  first  error  committed  was  by  Murray  Rennie,  holder 
of  the  bill  when  it  became  due.  He  ought  to  have  refused  to  give 
an  assigfnation :  he  ought  not  to  have  lent  himself  to  such  a  mea- 
sure ;  it  was  contrary  to  law,  changing  the  obligation  of  the  obli- 
gants.  The  bill  was  past  due :  it  bore  on  the  face  of  it  the  notary's 
mark  of  dishonour ;  and  when  that  is  the  case,  any  party  taking 
such  a  bill  does  so  at  his  own  risk.  I  always  understood  this  to  be 
the  law.  There  is  a  distinction  between  bills  current  and  bills  past 
due,  particularly  when  dishonour  is  marked  on  the  fiice  of  the  bilL. 
Here,  also,  the  charge  had  nearly  expired;  and,  therefore,  the 
oharger  could  have  taken  It  with  no  other  view  or  purpose  than  as 
a  friend  of  Thomson. 

Lord  Gillies. — I  so  fiu:  agree  with  the  opinion  now  given. 
Here  Thomson  was  the  acceptor  and  proper  debtor  in  the  bill. 
It  passes  by  indorsation  through  various  hands,  and  when  it  be- 
comes due  the  holder  has  it  protested,  and  then  raises  diligence  up- 
on it.  In  these  circumstances  the  charger  comes  forward.  In  what 
character  could  he  do  so  but  as  a  friend  of  Thomson  ?  He  could 
have  no  other  motive  but  to  serve  his  friend.  It  cannot  be  consi- 
dered as  a  bona  fide  transaction.  I  was  quite  satisfied  on  reading 
the  reasons  contained  in  the  Lord  Ordinary's  interlocutor. 

Lord  Craiffie  concurred. 

Lord  FuBtHom,  Ordinary.  '  For  Suspender^  Sktnet  iVtsauw.  Jckn  JfunW^ 
&  S.  C.  Agent.  Alt.  Janmm,  Maidnmt.  Brawn  jp  Shiak^  W.  SL  Agents. 
D.  Clerk. 

T. 
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FIRST  DIVISION. 

No,  XLIV.  24  January  1834, 

ROBERT  ALLAN  and  SON 

against 
THOMAS  MANSFIELD 

BANKttUPTi — Sequestration. — Reparation. — A  trustee  anase* 
quedrated  estate  havviffy  with  consent  of  the  heritable  creditor ^  sold 
heritable  property  over  which  the  creditor's  security  extended^  and  the 
purehaserf  after  getting  possession^  and  making  some  improvements^ 
but  before  getting  a  dispositionj  having  failed  in  finding  caution  fir 
thepricef  in  terms  of  the  articles  ofsakf  and  afterwards^  by  an  ar» 
rasgement  until  the  trustee,  with  the  knowledge  of  the  heritable  credit 
tor^  abandoned  the  purchase,  and  surrendered  to  the  trustee  all  right 
inthesubjectj^-fburuly  that  the  circumstance  of  the  trustee  rwt  having 
insisted  fir  caution  was  not  sufficient  to  subject  him  in  a  liability  for 
the  price  of  the  subject  to  the  heritable  creditor* 

Allah  and  Son  held  an  heritable  security  over  a  house  in  Moray 
Place  belonging  to  Mr  Stewart.  Stewart  became  bankrupt,  and 
the  defender  was  elected  trustee*  With  concurrence  of  the  heri-* 
table  creditors  the  house  in  Moray  Place  was  exposed  to  sale  un^ 
der  die  sequestration,  upon  articles  of  roup,  by  one  of  which  the 
parcbaser  was  to  grant  bond,  with  a  sufficient  cautioner,  for  the  pricey 
within  ten  days  after  the  sale.  Hugh  Falconer  became  purchase! 
at  the  price  of  L.4800,  and  immediately  entered  into  possession^ 
ind  cottinenced  several  repairs  and  improvements.  He  £uled^ 
however,  to  find  caution  for  the  price,  as  conditioned  for  in  the  arti* 
des  of  roup ;  and,  after  considerable  delay,  being  unable  to  pay  the 
price,  an  arrangement  was  entered  into,  with  concurrence  of  thd 
pursuers,  by  which  Falconer  renounced  his  purchase  and  all  interest 
b  the  property,  and  the  defender  let  the  property  to  him,  for  one 
year,  for  L.480. 

The  pursuers  then  brought  the  present  action,  narrating  the  abovd 
dreumstances,  and  that,  in  consequence  of  the  defender  having  failed 
to  obtain  caution  from  the  purchaser,  as  required  by  the  articles  of 
roup,  the  pursuers  had  been  deprived  of  the  benefit  of  the  sale,' 
which  they  had  the  power  to  make  under  their  own  disposition  and 
right  in  security,  and  which  they  had  consented  to  being  conducted 
by  the  trustee,  on  condition  that  the  price  was  to  be  paid  to  them, 
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84  Jan.  1834.  &nd  which  price  had  not  been  received,  in  consequence  of  the  ne- 

^^^^/^'^    gligence  of  the  defender,  and  his  disregard  of  the  pursuers'  interest ; 

-^'!f "  '"f  *^"  and  therefore  concluding:  that  the  defender,  both  as  trustee,  and  per- 

V.  Mansfield.  „  i  .     ,.    . ,      ,.  ,  .  ,  ^   t  . 

sonally  and  individually,  or,  at  least,  in  one  or  other  of  these  capaci- 
ties, should  be  decerned  to  pay  to  the  pursuers  the  above  sum  of 
L.4800,  being  the  price  at  which  the  premises  were  sold,  with  in- 
terest and  expenses. 

Defender's  ^"  defence  against  this  action  it  was  pleaded — That  every  part 

Fleas.  of  the  transaction  regarding  the  sale  and  subsequent  abandonment 

was  done  with  the  knowledge  and  concurrence  of  the  pursuers.  The 
defender  never  gave  a  disposition  to  the  property,  nor  has  he  sold 
it  to  any  other  person ;  and  the  property  remains  in  security  tlie 
9ame  as  it  was  before,  but  increased  in  value,  in  consequence  of  the 
alterations  and  improvements  made  by  the  intending  purchaser. 
The  defender,  therefore,  maintained,  1.  The  pursuers  have  not 
stated  any  relevant  grounds  for  subjecting  the  defender  in  terms  of 
the  conclusions  of  this  summons,  both  as  a  trustee  and  as  an  indivi- 
dual, or  in  either  of  these  capacities. 

2.  As  the  sale  of  the  property  was  conducted  by  the  defender,  as 
trustee  on  Mr  Stewart's  sequestrated  estate,  for  the  benefit  of  the 
pursuers,  and  as  the  pursuers  were  informed  and  fully  aware  of  all 
the  circumstances  connected  with  the  transaction,  and,  in  particular, 
with  the  fact,  that  Mr  Falconer  had  not  found  caution  in  terms  of 
the  articles  of  roup,  and  as  they  acquiesced  in  or  homologated  the 
defender's  actings,  they  are  now  barred  from  maintaining  this  action. 

3.  The  defender,  neither  directly  or  indirectly,  as  trustee  or  other- 
wise, guaranteed  the  solvency  of  Mr  Falconer  as  purchaser  of  the 
premises  in  question ;  nor  was  he  in  any  respect  guilty  of  negligence 
or  malversation,  either  as  trustee  or  as  an  individual,  in  the  conduct 
of  the  transaction  ;  and  therefore  he  is  not  liable  in  implement  of 
any  specific  obligation  come  under,  or  debt  due  to  the  pursuers,  nor 
even  quasi  ex  delicto  in  reparation,  were  the  parties  now  in  a  ques- 
tion of  damages. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  ^  Finds,  that  the  conclusions  of  the  summons  are  not  regularly 

<  and  legally  deduced  from  the  premises,  and  therefore  dismisses  the 

*  action,  assoilzies  the  defender,  and  decerns ;  finds  expenses  due.' 

Note. — '  The  summons  sets  forth  that  the  defender,  in  capacity  of 

<  trustee  for  the  creditors  of  Stewart,  and  also  as  employed  by  the 
^  pursuers,  undertook  to  sell  certain  subjects  belongring  to  Stewart 

*  over  which  the  pursuers  held  an  heritable  security ;  that  he  sold 

<  them  to  Falconer  for  L.4d00,  and  that  he  put  Falconer  in  pos* 
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Bession;  but  having  neglected  to  take  a  bond  with  caution  for  the  24  Jan.  ]S3/k 
price,  in  terms  of  the  articles  of  sale,  and  Falconer  having  become  ^'""•V^^ 
bonkrapt,  the  price  cannot  now  be  recovered.  From  these  pre-  ^^M^IiMfieldL" 
mises  the  summons  concludes,  that  the  defender  is  liable  to  the  pur- 
gaers  for  L.4800,  the  price  which  Falconer  agreed  to  pay.  This 
conclusion  might  have  been  regularly  and  legally  deduced,  if  the 
summons  had  set  forth  that  the  defender  had  not  only  neglected 
to  take  a  bond  for  the  price,  but  had  made  over  the  subjects  by  a 
disposition  to  the  purchaser,  in  consequence  of  which  the  security 
was  lost.  But  that  is  not  set  forth,  and  it  is  admitted  in  the  con- 
descendence that  that  is  not  the  fact  The  pursuer's  security  is 
as  valid  as  it  was  before  the  sale,  and  the  subject  may  be  as  valu- 
able ;  perhaps  it  b  more  valuable,  as  the  defender  alleges*  Falco- 
ner, while  in  possession,  expended  considerable  sums  in  altering 
and  improving  the  house.  The  pursuers,  therefore,  holding  this 
security  as  valid  as  it  was,  can  claim  from  the.  defender ,onlj  the 
loss  which  he  has  sustained,  in  consequence  of  the  transaction  with 
Falconer  not  taking  effect,  that  is,  the  difference  in  the  value  of  the 
security  now,  and  what  it  was  at  the  time  of  the  sale,  (if  its  value 
bs  been  diminished,)  cum  omni  causa;  for  example,  loss  by  de- 
lay, expense  of  a  new  sale,  and  so  forth,  being  together  the  sum 
doe  m  name  of  reparation  or  damage,  which  may  be  best  assessed 
by  the  verdict  of  a  jury.  Though  a  law-agent  is  subject  to  high 
responsibility,  it  cannot  be  maintained,  that,  by  neglecting  a  ne- 
cessary step  in  conducting  a  sale,  he  is  eo  ipso  to  be  held  the  pur« 
cbaser,  though  that  perhaps  might  be  inferred  if  he  had  sold  the 
subject,  and  by  neglect  had  suffered  the  price  to  be  lost  The 
case  of  Leslie  v.  Macdonald,  to  which  the  pursuers  refer,  does  not 
apply.  There  the  defender's  predecessor,  being  a  law-agent,  ne* 
glepted  to  intimate  an  assignation,  which  was  therefore  absolutely 
ineffectual ;  and  after  the  lapse  of  thirty  years  it  was  presumable 
that,  by  the  nullity  of  the  assignation,  the  sum  assigned  was  lost 
It  cannot  be  presumed  in  this  case  that,  by  the  nullity  of  the  sale, 
the  price  is  lost ;  for  the  subject  is  extant,  and  may  be  sold  for  the 
same,  or  a  greater  price.' 

Tbe  pursuers  reclaimed,  but  the  Court  unanimously  adhered.      Judgment. 

lord  Gordbtfse,  Ordiaary.  Act.  BuUurfurd,  John  Wight,  W.  S.  Agent. 

AlL  Whtghnau        Davidaon  jr  Syme,  W.  S.  Agents.        B,  Clerk. 

T. 
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SECOND  DIVISION. 

No.  XLV.  24  Januajy  1834. 

MACTAGGART  and  Others 

offainst 
WILLIAM  WATSON. 

Cautioner.— Bankrupt,— SEeuESTiiAtiOK.— -4  cautioner  fir  d 
truiiee  on  a  sequettraJled  estate  found  not  liable  fir  sume  drawn  out 
fiom  bankf  and  misapplied  by  the  truitee  to  his  own  purposes^  in  re- 
spect the  commissioners  had  foiled  to  observe  the  statutory  reyulatimi 
provided  to  control  the  trusteej  and,  in  particular^  t/wse  fin*  audit' 
iftg  his  accounts. 

Sequestration  of  the  Gorbals  Spinning  Company  \ra8  awarded  in 
1815,  and  William  Jeffrey,  accountant  in  Glasgow,  was  appointed 
trustee.  The  estate  became  involved  in  various  litigations,  and 
considerable  sums  in  dispute  were  in  the  mean  time  held  by  the 
trostee.  In  the  beginning  of  1829,  while  these  actions  were  still  in 
dependence,  the  creditors  required  the  trustee  to  exhibit  a  state  of 
the  funds,  and  also  instructed  the  commissioners  to  audit  his  ao^ 
counts.  After  repeated  applications,  and  much  delay,  the  trusted 
submitted  to  the  commissioners  a  state  of  accounts,  which  they  con- 
sidered defective  and  inaccurate ;  but  he  informed  them  that  th6 
funds  in  bank  were  two  sums  of  L.2415  and  L.700,  and  they 
directed  him  to  relodge  the  whole  funds  in  a  different  bank.  Th6 
trustee  obeyed  this  order  with  regard  to  the  former  sum,  and  exhi- 
bited to  the  commissioners  the  bank  receipt,  dated  25  May  1829; 
but,  as  to  the  sum  of  L.700,  they  were  deceived  by  him  in  the  follow- 
ing manner :  In  an  answer  to  a  letter  of  one  of  the  commissioners^ 
of  date  23  June,  inquiring  whether  the  remainder  of  the  funds  had 
been  lodged  in  the  same  bank,  the  trustee  exhibited  an  additiood 
deposit  receipt  of  that  bank  for  L.700,  dated  the  9th  day  of  the 
same  month ;  but  this  was  not  a  receipt  for  an  additional  deposit, 
but  for  part  of  the  other  sum  of  L.2425,  which  he  had  drawn  out 
on  the  8th  oif  June,  and  relodged  on  the  following  day,  in  order  to 
induce  the  belief  that  he  had  fulfilled  his  promise  to  deposit  the 
whole  funds  of  the  estate  in  bank,  while  in  fact  the  sum  .alluded  to 
had  been  drawn  out  by  him  at  different  times  from  the  bank  where 
it  was  originally  lodged,  and  appropriated  to  his  private  purposes* 
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Jeffrey  became  bankrupt  soon  afterwards,  and  his  fraud  being  dis*  24  Jan.  lSdi» 
corered,  he  was  obliged  to  resign  his  office.  ^^s^^Y^^ 

Mactaggart 
aod  Others  v» 

Jeffrey's  successor  brought  this  action  against  Watson,  the  cau-  Watsoo. 
tioner  in  the  sequestration,  to  make  payment  of  the  balance  due  by 
Jeffrey  to  the  estate,  to  the  extent  of  the  bond  of  caution,  being 
LIOOO;  and  in  defence  it  was  pleaded,  that  the  trustee's  repeated 
misapplication  of  the  trust-funds  was  apparent  on  the  face  of  the 
bank  accounts,  which  it  was  the  imperative  duty  of  the  comraission- 
eiB)  as  particularly  pointed  out  by  the  43d  section  of  the  bankrupt 
act,  to  examine  and  compare  with  the  money  received  and  dis- 
bursed on  account  of  the  estate ;  and  therefore,  as  the  commissioners 
either,  on  the  one  hand,  neglected,  or  negligently  performed  their 
duty  of  auditing  the  trustee's  accounts,  or,  on  the  other,  connived  at, 
or  declined  to  check  his  gross  and  known  irregularities,  the  cau- 
tiooer  was  entitled  to  be  relieved  of  his  obligation,  which  must  be 
presumed  to  have  been  undertaken  on  the  faith  of  a  fair  and  reason- 
able complianee  with  the  directions  of  the  statute^  intended  undoubt- 
edly for  the  security  of  all  concerned, — Macqueen  v,  Fraser,  1 1 
June  1811 — Mactavish  v.  Scott,  4  fVtkan  and  Shaw,  410 — Men- 
l^e  0.  Tedcomb,  2  Vernon,  51  d — FeU  on  Guarantee,  2d  edit.  180 
-Danean  v.  Porterfield,  13  Dec  1826 — Eadie  v.  How,  3  Feb. 
182&~Me]n  v.  Hardie's  Representatives,  19  Jan«  1830 — Com.  of 
Supply  of  Linlithgowshire  v,  Menzies  and  Others^  13  Feb.  1831. 

The  Lord  Ordinary,  ^  in  respect  to  the  defender  William  Watson, 
*8ostaioed  the  defences,  assoilzied  the  defender,  and  decerned.' 
His  Lordship  observed  in  a  note,  ^  The  Lord  Ordinary  thinks,  that} 
f  in  various  respects,  but,  in  particular,  in  respect  to  the  money  falling 
*tDbe  in  bank,  there  was  a  gross  failure  by  the  commissioners  to 

<  observe  the  regulations  of  the  statute  provided  to  control  the  trus- 
<tee;  and  the  Lord  Ordinary  further  thinks,  that,  in  all  probability, 

<  duB  neglect  of  duty  was  the  cause  of  the  embezzlement  which  pro- 
'doeed  the  loss.     The  trustee,  Jeffrey,  did  not  snatch  the  money 

*  and  ran  off.     Even  at  the  end,  he  seems  to  have  taken  the  use  of 

*  it  in  the  hope  of  replacing  it  before  it  was  missed, — a  hope  en- 
*eooniged  in  him,  by  the  want  of  any  examination  of  his  accounts 

<  with  the  banks,  or,  indeed,  of  keeping  or  exhibiting  any  accounts 
*irith  the  banks  at  alK' 

The  pursuers  having  reclaimed, — 

Lord  Gknke  doubted  the  sufficiency  of  the  grounds  for  liberating 
the  cautioner;  but  the  Ijords  Justice-Clerk  and  Meadawbank  en- 
tirely concurred  in  the  opinion  and  judgment  of  the  Lord  Ordinary. 

lie  note  was  accordingly  refused. 

TOL.  IX.  P 
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£4  Jan.  1834s  l^rd  Mackenzie,  Ordinary,  For  the  Pursuers,  Lord  AdvoeaU,  f  Jeffrey,)  Paug, 

^^^^^^^  Mowhray  jf  Howden,  W.  S.  Agents.  For  the  Defender,  RtUherfurd,  Neam, 

MacUggart  CanqibeQ  j;  MacdowaB,  Agente,        12.  Clerk. 

and  Others  v.  ^ 

Watson.  ^* 


SECOND  DIVISION. 

No.  XLVL  25  January  1884. 

MACTAGGART  and  Otheks 

against 
JAMES  W.  ROBERTON. 

Pactum  illicitum. — Bankrupt. — Sequestration. — Society. 
— A  candidate  for  the  fnisteeship  on  a  sequestrated  estate^  who^  mtk 
that  vieWf  had  obtained  mandates  to  act  for  creditors,  having  totA- 
drawn  from  the  competition,  and  voted  for  his  opponent,  in  cons^ 
quence  of  receiving  from  the  latter  an  obligation  to  communicate  a 
share  of  the  commission  he  might  receive  as  trustee,— found  not  liabk, 
in  the  character  of  a  partner  of  the  trustee,  for  the  tniste^s  misajh 
propriation  of  the  trust  fonds,  or  repetition  of  his  share  qfcommis' 
sion  under  the  agreement 

In  the  action  which  is  the  subject  of  the  immediately  preceding  w* 
port,  Roberton  was  also  called  as  a  defender,  under  the  following 
circumstances :  Roberton  was  a  candidate  for  the  office  of  trustee 
on  the  sequestrated  estate  of  the  Gorbals'  Spinning  Company,  and, 
on  that  footing,  had  procured  mandates  to  act  in  the  election  from 
a  considerable  number  of  the  creditors  of  the  company  ;  but  Jeffrey, 
the  other  candidate,  having  agreed,  in  the  event  of  being  elected 
trustee,  to  communicate  to  Roberton  one-half  of  the  commission  he 
might  receive  from  the  estate,  Roberton  withdrew  from  the  oompet 
tition,  and  gave  the  votes  of  the  creditors  for  whom  he  acted  in  bt* 
vour  of  Jeffrey.  Under  this  agreement,  Jeffrey  paid  to  Roberton 
L.9Q  as  his  share  of  the  commission,  for  which  Jeffrey  was  allowed 
to  take  credit  on  occasion  of  the  first  dividend.  The  summons  eon- 
eluded  against  Roberton,  conjunctly  and  severally  with  Jeffrey 
and  his  cautioner,  for  payment  of  the  balance  due  to  the  estate  by 
Jeffrey,  or,  at  least,  for  repayment  of  the  share  of  the  commissioa 
which  he  had  received  from  Jeffrey.  This  demand  was  grounded 
on  the  statement,  as  made  in  the  summons,  that  Roberton  ^  en- 
<  tered  into  an  agreement  of  copartnery  with  the  said  William 
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<  Jeflrey,  so  &r  as  regarded  his  office  and  interest  as  trustee  on  the  2&  Jan.  leai* 

<  said  sequestrated  estate.'  ^^s^^Y^^ 

The  Lord  Ordinary,  in  reference  to  the  question  with  this  de-  JJd^ouicra  ». 
fender,  made  avisandum  to  the  Court,  and  subjoined  the  following  Robenon. 
note :  <  On  the  one  hand,  it  seems  novel  to  say  that  a  responsibility,, 
^as  a  partner,  attached  by  such  a  bargain,  in  reference  to  an  office 

<  of  this  sort;  and,  on  the  other  hand,  there  does  not  appear  to  be. 

<  in  our  law  that  distinction  between  partnerships,  commercial  and- 
^  non-commercial,  which  obtains,  as  the  Lord  Ordinary  believes,  in.- 
^some  countries.  Then,  if  a  similar  bargain  bad  been  made  about: 
^the  setting  up  of  a  shop  or  trade  in  any  place,  viz.  that  A,  on  con-. 
^ditioQ  of  abstinence  from  rivalry,  should,  have  half  the  profits  of 
<>the  shop  or  trade  to  be  carried  on  by  B,  and'  tliis:  bargain  was  act- 
^ed  upon,  it  seems  not  to  be  disputed  that  A  would  be  liable  as  a 
*^  partner.' 

The  Court  held  the  transaction  illegal,  and  dismissed  the  action ;.  Judgment, 
and  found  Roberton,  in  respect  of  being  a  party  to  such  proceed- 
ing, only  entitled  to  part  of  his  expenses. 

UiiMtdmd^  Ordinaiy.  For  the  Pursuers,  Lord  Advocate^  (J^SP^*)  Jameatm^ 

Pamof,        Mowbray  jr  Howden^  W.  S.  Agents.  For  Roberton,  SkoM^  Wnu 

BdL        Thomas  Johnston,  Agent        i?.  Clerk. 

S. 
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No.  XLVIL  28  January  1834. 

WILLIAM  DRUMMOND 

against 

HENRY  SWAYNE. 

Fresuhftiok. — Minor. — Circumstances  in  which  payments  by  an 
dikr  brother i  for  the  education  and  maintenance  of  a  younger  bro~ 
HuT^  a  minor  without  funds^  held  to  have  been  made  ex  pietate^  so 
as  to  exclude  any  claim  for  rep^tion  at  the  instance  of  the  creditors 
of  the  elder  brother. 

Datid  Swayne,  brewer  in  Dysart,  father  of  the  defender^  died  on 
1  May  1806,  leaving  a  widow  and  nine  children,  viz.  two  daughters 
andjBeven  sons,  of  whom  the  defender  was  the  youngest,  then  only 

p2 
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96  Jan.  1634.  about  five  years  old.     In  the  year  ITOQ,  the  fiither  exeeated  a  set- 
^^V^*^    tlement,  conveying  his  whole  property,  heritable  and  moveable,  to 

prummond  v.  j^jg  ^jfe  Jq  liferent,  and  to  his  eldest  son  David  in  fee,  under  the 
burden  of  certain  provisions  to  the  other  children  named.  No  other 
settlement  was  executed  by  him  previous  to  his  death,  so  that  there 
was  no  provision  in  favour  of  the  defender,  who  was  bom  after  the 
above  settlement  was  executed.  After  his  father's  death,  the  defend^ 
er  was  for  some  years  supported  by  his  brothers  David  and  Walter^ 
but  afterwards  he  was  taken  charge  of  by  his  brother  James,  then 
a  writer  in  Kirkcaldy,  who  bound  him  apprentice  for  four  years  with 
John  Ogilvyand  Son,  writers  in  Dundee.  In  the  indenture  James 
Swayne  <  obliges  himself,  his  heirs  and  successors,  as  cautioners  and 

<  sureties  for  the  said  Henry  Swayne's  sure  perfwmance  of  the  wliole 

<  obligations  hereby  incumbent  on  him,  under  the  penalties  above 

<  and  under  written ;  and  also  to  uphold  the  said  Henry  Swayne  in 

<  bed,  board,  clothes  and  washing,  during  this  indenture,'  &c.  This 
indenture  was  entered  into  in  September  1818,  and  from  that  time 
till  June  1821,  when  James  Swayne  died,  he  had  made  various  pay* 
ments  for  board,  education  and  clothing,  on  account  of  the  defender, 
which  payments  were  entered  in  his  books,  sometimes  by  himself, 
sometimes  by  his  clerk,  in  an  account  entitled,  <  Henry  Swayne.' 
But  no  voucher  was  taken  for  these  sums  from  the  defender. 

James  Swayne  had  acted  for  several  years  as  agent  for  the  Fife 
Banking  Company  at  Kirkcaldy.  At  his  death  it  was  found  that 
he  was  largely  indebted  to  that  company,  and  his  whole  property 
was  taken  possession  of  by  the  bank. 

The  defender  went  to  South  America  in  1824.  He  returned  in 
1829,  when  he  was  arrested,  as  in  meditaUone  fugse,  at  the  instance 
of  the  Fife  Bank,  till  he  found  caution  de  judicio  sisti,  to  answer 
any  action  that  might  be  brought  against  him  for  payment  of 
L.iOO  :  11  :  11^,  with  interest,  being  the  sum  alleged  to  be  due  by 
him  to  his  deceased  brother  James,  for  advances  made  to  him,  or 
on  his  account.  Caution  having  been  found,  the  present  action 
was  raised. 

Defender'.  I"  defence  it  was  fleaded-^ 

Pieu.  I.  That  any  payments  which  may  have  been  made  on  h»  ac- 

count must  be  presumed  to  have  been  paid  out  of  the  defender's 
own  funds.  There  was  no  special  provision  in  his  favour  by  his 
fiither's  settlement,  and  his  right  to  legitim,  and  his  share  of  his 
mother's  funds,  could  not  be  affected  by  his  father's  setdement 
Such  settlement  being  executed  under  the  implied  oondition  si  sine 
liberis,  could  not  operate  against  the  defender,  who  was  bom  after 
its  date ;  for  the  defender's  claim  of  legitim,  all  his  bnfthers  were 
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liable,  they  having  taken  possession  of,  and  intromitted  with,  the  28  Jan.  1834. 
foods  both  of  the  father  and  the  mother,  without  having  ever  ac«    ^*s«^y^^ 
coiioted  to  him  for  his  share.  Drummond  v. 

Swayoe. 

IL  James  Swayne  having  taken  no  acknowledgment  or  obliga-  — . 
tioD  from  the  defender  to  repay  the  sums  so  advanced,  it  must  be  ^^'^'^^^er'* 
beid  that  these  payments  were  never  made  as  loans,  or  held  as  a 
debt  against  the  defender,  who  at  the  time  had  nothing  to  de- 
pend upon,  but  must  be  held  to  have  been  donations  made  ex  pie- 
tate  by  his  brother  James,  who  was  then  in  good  business,  and  in 
comparatively  affluent  circumstances — Guthrie  r.  Laird  of  Mac- 
kentoD,  2  Feb.  1672,  M.  10,137— Spence  t;.  Fowlis,  16  Feb.  1681, 
If.  11,437 — Macalister  v.  Macalister's  Trustees,  18  Jan.  1827. 

Answered — James  Swayne  was  under  no  obligation  to  aliment  or  Pursuer's 
maintain  his  brother,  and  there  is  no  evidence  to  shew  that  these     ^^ 
payments  were  meant  as  donations  or  ex  pietate ;  on  the  contrary, 
being  entered  in  his  books,  and  in  an  account  in  Henry's  name, 
skews  that  he  considered  it  a  debt  due  by  Henry — Stair^  i.  8.  2 — 
InL  I  9.  22— Steven  v.  Simpson,  20  May  1791,  M.  11,438. 

The  Lord   Ordinary  pronounced  the  following  interlocutor: 

<  Euds,  that  the  late  David  Swayne,  by  a  mortis  causa  settlement, 
^eonveyed  all  his  property  to  his  eldest  son,  under  burden  of  cer- 
'  tun  provisions  to  his  other  children,  with  the  exception  of  the  de- 

<  fender,  who  was  not  born  at  the  date  of  the  settlement :  Finds, 

<  that  the  defender,  at  his  father's  death,  was  left  without  any  means 

*  of  support,  but  having  a  claim  for  legitim  against  his  brothers  and 

*  sisters,  as  representing  their  father,  and  succeeding  to  his  funds : 

<  Finds,  that  certain  advances  were  made  to  the  defender  by  his  bro- 
'  tker,  the  late  James  Swayne,  then  established  in  business,  and  ap-* 
'  parently  in  flourishing  circumstances,  but  that  they  did  not  ex- 

<  ceed  a  moderate  allowance  for  board,  clothing,  and  education : 

<  Finds,  that,  at  the  date  of  those  advances,  the  defender  was  past 
'  tke  age  of  pupilarity,  and  that  no  voucher  or  acknowledgment  of 
'  debt  was  taken  from  him  by  James  Swayne,  and  that  no  demand 
'  was  made  for  payment  during  the  life  of  that  person  :  Finds  it  pre- 
'  sumable,  in  the  circumstances  of  the  case,  that  these  advances  were 
'  made  either  ex  pietate,  or  on  account  of  the  defender's  claim  of 

<  l^tim,  and  that  no  action  lies  for  repayment  at  the  instance  of 

<  tke  pursuer,  as  now  in  right  of  James  Swayne :  Finds,  that  the 
'defender  is  not  liable  for  the  expenses  of  the  meditatio  fugse 

<  warrant,  and  the  proceedings  that  followed  upon  it,  with  the  view 

<  to  enforce  the  claim  of  the  pursuer ;  assoilzies  the  defender,  and 
'  decerns :  Finds  him  entitled  to  expenses.' 
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28  Jan.  1834*. 


DruTnmond  v, 
Swayne* 


Note. — <  Stair,  and  after  him  Erskine,  says,  that  advances  to  per- 
sons under  age,  'without  tutors  or  curators,  are  to  be  held  as  loans, 
without  making  a  distinction  between  pupils  and  minors.  As  ap- 
plied to  minors,  the  doctrine  is  contrary  to  principle ;  it  is  not 
supported  by  the  authorities  to  which  these  authors  refer,  and  is 
in  direct  opposition  to  some  bf  them*  Lord  Elchies  has  clearly 
pointed  out  the  error  in  his  notes,  p.  48.  Laying  these  authori- 
ties out  of  view,  the  present  case  is  attended  with  no  difficulty. 
The  defender's  brother  lay  under  a  moral  and  legal  obligation  to 
aliment  him ;  he  had  the  means  of  doing  so,  and  he  did  so.  Every 
presumption,  therefore,  is  in  favour  of  donation.  The  circum- 
stance that  he  entered  the  advances  in  his  books  is  quite  imma- 
terial, as  has  been  found  in  a  variety  of  cases.' 


Judgment 

Opinion  of 
CourU 


The  pursuer  reclaimed  ;  but  the  Court  unanimously  adhered. 
Lord  Balgray. — Every  case  of  this  kind  must  depend  upon  its 
own  circumstances.  There  was  no  document  of  debt  taken  from 
the  defender  in  this  case,  nor  any  acknowledgment  required  from 
him  by  his  brother,  and  therefore  every  thing  must  depend  on  pre- 
sumption, whether  these  payments  were  made  by  the  brother  animo 
donandi,  and  from  pure  brotherly  affection.  When  I  look  to  the 
whole  circumstances  of  this  case,  the  situation  of  the  defender  at 
that  time,  and  the  circumstances  in  which  his  brother  then  was,  or 
supposed  himself  to  be,  1  have  no  doubt  that  these  payments  were 
made  animo  donandi,  and  were  never  intended  to  be  kept  up  as  a 
debt  against  the  defender. 

Lord  Gillies. — I  am  entirely  of  the  same  opinion.  I  do  not 
think,  in  the  circumstances  of  the  case,  it  is  possible  to  doubt  that 
these  payments  were  made  ex  pietate,  and  no  claim  for  repayment 
can  now  be  made  against  the  defender.  I  do  not  require  to  go 
farther  than  the  indenture,  where  the  brother  became  bound  to 
maintain  the  defender  in  bed,  board,  and  washing,  without  any  ob- 
ligation to  repay,  while,  on  the  other  hand,  the  defender  was  taken 
bound  to  repay  any  sum  paid  by  his  brother  in  consequence  of  bis 
cautionary  obligation  under  the  indenture ;  and  the  defender  vnA 
to  have  no  allowance  during  his  apprenticeship  even  for  his  writ- 
ings,— so  that  he  had  not  the  means  of  maintaining  himself. 

Lord  Craiffie, — I  entirely  concur  in  the  opinion  which  has  been 
given.  I  think  the  defender  was  entitled  to  aliment  from  his  bro- 
ther» 


•JLord  Cordioiae,  Ordinary.  Act  H,  Bobertscn,  Mwr*  John  Shmd,  W.  & 

Agent.       Alt  Jameson,  MarshalL      Andrew  Scott,  W.  S.  Agent        B,  Clerk. 

T. 
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FIRST  DIVISION. 
No.  XLVIIL  28  Janmry  1834. 

LORD  KINTORE 

against 

LOWS  TRUSTEES. 

Process. — Execution. — Objection  to  the  execution  of  a  summons^ 
that  it  bore  that  a  copy  was  left  with  a  woman  in  the  defender's  house j 
without  mentioning  that  she  was  the  defender's  servant,  repelled. 

Lord  Co  rehouse  reported  verbally,  that  the  defender  bad  object- 
ed to  the  execation  of  the  summons  in  this  case,  on  the  ground, 
that  the  officer's  execution  bore  that  a  copy  was  left  with  a  woman 
at  the  defender's  house,  instead  of  adding,  that  she  was  a  ser- 
?ant  of  the  defender,  as,  the  defender  maintained,  was  necessary 
by  the  act  1540,  c.  75,  which  requires  that  messengers,  *  gif  they 

<  cannot  get  the  partie  personallie,  they  shall  schaw  their  letters  or 

<  precept  before  the  servandes  of  the  house  or  other  famous  witnesse, 

<  and  shall  execute  their  6£5ce  or  charge,  and  thereafter  shall  oSet 
'  the  copie  of  the  said  letters  or  precept  to  ony  of  the  servands, 
'  qahilk  gif  they  refuse  to  do,  that  they  a£5x  the  samen  upon  the 

<  zett  or  dure  of  the  personnes  summound,'  &c. 

The  Cowrt  unanimously  concurred  in  opinion  that  the  objection 
was  not  good :  the  woman  was  to  be  presumed  to  be  a  servant  in 
the  house. 

Act.  DmAot.        Alt  A.  M'Neai 

T. 

(No  printed  papers.) 
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SECOND  DIVISION. 
No.  XLIX.  28  Januartf  1884. 

ROBERT  HAMILTON 

offainst 

LADY  MARY  MONTGOMERIE  and  HUSBAND. 

Warrandice.  —  Teinds.  —  Prbscription. — An  assignatian,  to 
writs f  evidents  and  securities  in  ajeu'dispositimi,  does  not  eniide  the 
vassal  to  found  on  a  clause  of  real  umrrandice  against  eviction  of 
teinds  contained  in  the  superioi^s  titles* 

Lord  Sempill,  proprietor  of  the  barooy  of  Glasaford,  which  oon* 
listed  of  two  portions,  called  the  Dales  and  Muirs  of  Glassford,  sold, 
in  16935  the  former  portion,  with  the  teinds  thereof,  to  Alexander 
Stewart  of  Torrance ;  and,  at  the  saiae  time,  disponed,  in  warnm-* 
dice,  certain  parts  of  the  Muirs  of  Glassford,  the  clause  of  warran- 
dice providing,  <  that,  in  case  any  part  of  the  teinds  being  evicted 
or  burdened,  the  said  Alexander  Stewart,  and  his  foresaids,  are 
hereby  to  have  free  regress,  ingress,  and  access  in  and  to  the  fore- 
said lands,  teinds,  and  others  above  disponed  in  warrandice,  as 
said  is,  at  least  to  sua  meikle  of  the  same  as  in  quantity,  quality, 
and  yearly  rent  shall  be  answerable  and  correspondent  to  the  said 
eviction  or  burden,  and  that  aye  and  while  we  and  our  foresaids 
either  peaceably  and  legally  possess  them,  to  the  undoubted  right 
to  the  said  teinds,  free  of  the  said  eviction  and  all  burdens  what- 
soever, or  then  make  payment  to  him  or  his  foresaids  of  the  price 
and  value  of  the  said  teinds,  so  to  be  evicted  and  burdened,  as 
said  is,  at  the  rate  of  sixteen  years'  purchase,  counting  the  victual 
at  L.100  the  chalder,  and  of  the  hail  charges  and  expenses  lie  or 
his  foresaids  shall  happen  to  disburse  and  impend  anent  the  de- 
fence of  the  said  teinds,  and  of  the  actions  to  be  commenced  against 
tliem  thereanent.'     Mr  Stewart  was  infeft  in  these  lands,   bodi 
principal  and  warrandice,  the  instrument  of  sasine  bearing  reference 
to  the  warrandice  as  contained  in  the  disposition.     Mr  Stewart  fur- 
ther obtained,  in  1701,  a  charter  of  resignation  and  adjudication  from 
the  Crown  of  the  same  subjects,  and  the  clause  of  warrandice  of  the 
teinds  is  therein  inserted  at  full  length ;  and  in  the  instrument  of  sasine 
following  thereon  there  is  a  reference  to  that  clause  in  these  terms: 
*  £t  hac  in  specialem  securitatem  et  warrantum  principaliter  supra 
<  disposit.  cum  pertinen.  quod  dictse  decimse  nunc  sunt,  et  omni  tern- 
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<  pore  futoio  salvae^  seciine  et  liberse  emnt  dicto  Alezandro  Stewart  S8  Jau.  I83i. 
<de  Torrance,  ejusque  antedict.  ab  omnibas  oneribus,  periculis,  .^^^^^ 

( damniSy  erictionibus,  incumbrantus,  et  inconvenientiis  qui  bus-  Lady  Maiy 
» cnnque,  in  modo,  forma  et  effectu,  ut  in  dicta  carta  continetur.'  Montgomerie 
The  clause  empowering  the  seller  and  his  successors  to  redeem  the 
wanaadice  lands  is  not  repeated  in  any  of  the  subsequent  investi- 
toret,  though  the  titles  made  up  by  the  defender,  who  represents 
tke  original  acquirer,  refer  to  a  charter  in  1745  of  one  of  her  pre- 
decessors, as  the  regulating  deed  in  so  far  as  relates  to  the  clause  of 
nfBnandice,  and  that  charter  again  contains  a  similar  reference  to 
thecharter  of  1701. 

The  Muirs  of  Glassford,  including  the  warrandice  lands  disponed 
to  Stewart  of  Torrance,  were  acquired,  in  1704,  from  Lord  Sempill, 
by  an  ancestor  of  the  defender ;  but  neither  in  the  original  nor  snb* 
sequent  titles  is  there  any  allusion  to  the  existence  of  any  real 
mrraadice  orer  them  in  favour  of  the  proprietors  of  the  Dales  of 
Giaasford. 

In  1714,  Stewart  of  Torrance  gfranted  to  John  CuUen  a  feu-dis-* 
pontion  of  the  lands  of  Whitehill,  being  part  of  the  Dales  of  Glass* 
ford,  to  be  holden  under  him  for  the  yearly  payment  of  L.IO  :  4 :  4 
as  feu  duty ;  *  as  also  paying  yearly  to  the  minister  of  the  said  parish 

*  of  Glassford  for  the  time,  or  to  me  and  my  foresaids,  at  our  option, 

<  theanm  of  L.5  :  2  :  2,  in  name  of  teind-duty,  &c. ;  and  it  is  here- 
( by  declared  and  agreed  unto,  that,  in  case  of  augmentation  or 
'eriction  of  the  said  teind- duties,  then,  and  in  that  case,  the  said 

*  John  CuUen  and  his  foresaids^  shall  be  allowed  to  retain  in  their 

<  own  hands  as  much  of  the  feu-farm  duty  as  shall  answer  and  cor- 
'  respond  to  the  said  augmentation  or  eviction/  The  superior  ob- 
liges himself  to  free  and  relieve  the  disponee  of  all  bygone  public 
burdens,  including  '  teinds,  teind*duties,  ministers*  stipends ;'  and, 
on  the  other  hand,  the  disponee  is  taken  bound  to  relieve  the  supe- 
rior of  all  these  burdens  in  time  to  come.  The  clause  of  assigna- 
tion to  writs  and  evidents  is  in  these  terms  :  '  And,  in  like  manner, 
'  I,  by  these  presents,  assign,  transfer,  and  dispone,  to  and  in  favour 

*  of  the  said  John  CuUen  and  his  foresaids,  the  haill  writs,  rights, 

*  evidents,  and  securities  made,  granted,  and  conceived,  or  that  may 

*  any  ways  be  interpret  in  favours  of  me,  or  my  predecessors  or 

*  authors,  of  and  concerning  the  lands  and  others  above  disponed.' 

Hanulton,  the  present  proprietor  of  these  lands  of  Whitehill, 
brought  a  declarator  both  against  Miss  Stewart  of  Torrance,  the 
representative  of  the  granter  of  the  feu-disposition  to  CuUen,  (but 
far  whom  no  appearance  was  made,)  and  Lady  Mary  Montgomerie, 
proprietrix  of  the  Muirs  of  Glassford,  to  have  it  found  and  declared, 
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Pleas. 


iSs  Jan.  I83i.  that  tbe  pdnuer  is  entitled  to  relief  from  payment  oJF  augmentations 
^^•^y^^    of  stipend. 

Hamilton  v. 
Lady  Mary 

MontKomerie  In  support  of  the  action,  the  pursaer  pleaded — 1.  In  yirtoe  of  the 
tod  Husband,  ^ji^uge  of  assignation  of  writs  in  the  original  feu-disposition,  grunted 
Pursuer's  to  the  purstier's  predecessor,  he  is  entitled  to  found  on  every  obK- 
gation  held  by  the  granter,  to  the  effect  of  protecting  either  the 
lands  or  the  teinds  thereby  conveyed ;  or,  in  other  words,  that  the 
defender,  Miss  Stewart,  holds  the  warrandice  lands,  in  her  prede* 
cessor's  disposition  from  Lord  Sempill,  in  trust  for  the  pursuer,  pro- 
portionally with  the  other  feuars  of  the  Dales  of  Glassford. 

2.  The  option  reserved  by  Lord  Sempill  in  the  clause  of  war- 
randice, of  paying  a  specified  suin  for  evicted  teinds,  never  haviog 
entered  any  ihfeftment,  and  having  been  entirely  omitted  in  every 
investiture  for  upwards  of  a  century,  is  not  now  available  to  the 
defender.  Lady  Montgomerie ;  Miss  Stewart's  right  to  relief  fron 
stipend  and  augmentations,  unqualified  by  such  reservation,  being 
secured  by  the  positive  prescription,  while  the  defender's  right  to 
found  on  that  reservation  is  extinguished  by  the  negative  prescrip* 
tioii — Munro  v.  Munro  and  Others,  19  May  1812 — CluuDbent;. 
Law,  6  June  1823,  S.  Sf  D. 


Defender** 

Pleas. 


It  was  answered — 1.  The  disposition  founded  on  not  only  contains 
no  warrandice  against  augmentations  of  stipend  beyond  the  amooot 
of  the  feu-duty,  but  even  contains  an  express  obligation  on  the  fenar 
to  free  and  relieve  the  superior  therefrom  in  all  time  to  come.  The 
clause  of  assignation  to  the  writs,  evidents  and  securities,  cannot 
be  held  to  import  a  conveyance  of  any  claim  of  recourse  competent 
to  Miss  Stewart,  in  virtue  of  her  alleged  infeftment  of  real  war- 
randice over  the  defender's  lands ;  neither  the  purposes  for  which 
that  clause  was  introduced,  nor  the  terms  in  which  it  is  conceived, 
affording  any  ground  for  holding  that  it  can  serve  as  a  conveyance 
of  any  substantive  right,  differing  from,  or  extending  that  conveyed 
by  the  dispositive  clause — Graham  v.  Don,  15  Dec.  1814. 

2*  Supposing  the  assignation  to  the  writs  and  evidents  was  equi- 
valent to  a  conveyance  of  any  right  of  relief  competent  to  the 
Stewarts  of  Torrance,  the  pursuer  could  only  take  the  benefit  of 
the  warrandice,  subject  to  all  the  restrictions  and  limitations  plead- 
able against  Miss  Stewart  herself;  and,  as  she  is  the  personal  repre- 
sentative of  the  original  disponee,  all  the  conditions  and  limitations 
of  the  original  obligation  are  equally  effectual  against  her,  and,  in 
particular,  the  stipulation  as  to  the  redemption  of  the  evicted  teinds 
at  a  specified  rate.  A  general  reference  in  the  subsequent  investi- 
tures to  the  original  charter,  as  containing  the  conditions  of  the  war- 
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landice,  is  sufficient  to  preserve  these  conditions  in  force — Macleod  28  Jan.  1834. 
A  RosSy  BrofwrCs  Sup.j  5,  615«  V^Y«^^ 

As  there  has  hitherto  been  no  eviction  or  augmentation  of  stipend  Hamilton  v. 
entitling  Miss  Stewart  to  enter  into  possession  of  the  warrandice  Montgomene 
lands,  there  are  no  termini  habiles  for  pleading  the  positive  pre-  •"^  Husband, 
acription.    The  negative  prescription  is  as  clearly  inapplicable.     If 
tlie  defender  had  continued  to  relieve  the  pursuer  of  the  augmen* 
tation  of  stipend  for  a  period  of  forty  years,  there  might  have 
been  ground  for  maintaining  that  plea ;  but  this  cannot  be  pretend- 
ed.  The  present  is  the  first  attempt  to  enforce  the  warrandice,  and 
dierefore,  as  there  has  been  no  opportunity  hitherto  of  exercising 
the  right  of  redemption  competent  to  the  defender,  there  could  be 
no  abandonment  of  that  right — Ersk.  3,  7,  1 1 — Earl  of  Cassillis  Vi 
Creditors  of  Ross,  3  Feb.  1706,  M.  10,756. 

The  Lord  Ordinary  sustained  the  defences,  and  assoilzied  the  de- 
fendef.  Lady  Montgomerie,  from  the  conclusions  of  the  libel ;  found 
the  pursuer  liable  in  expenses ;  and  added  the  following  note : 

^  (1.)  The  Lord  Ordinary  does  not  think  that  the  right  of  real 

<  warrandice  is  in  the  pursuer.     At  the  time  the  feu  was  granted  by 

<  Alexander  Stewart  to  CuUen,  there  can  be  no  dispute  that  this 

<  real  warrandice  was  subject  to  the  provision  of  redemption. — Alex- 

<  ander  Stewart,  the  granter  of  the  feu^  therefore,  himself  holding 

<  such  a  right  of  warrandice,  might  very  well  chose  neither  to  grant 

<  to  the  feuar  of  a  portion  of  his  estate,  absolute  warrandice  against 
'  augmentations  of  stipend,  nor  a  conveyance  of  this  qualified  real  war-a 

<  randice  against  them,  which  was  not  well  calculated  to  be  exercised 

*  by  a  number  of  feuars  of  portions  of  the  estate  to  which  the  real  war- 

*  randice  applied.  Accordingly,  he  appears  tohaveadopted  a  different 
'  plan.  He  gave  to  his  feuar,  CuUen,  a  right  to  retain  the  feu-duty  to 

<  the  extent  of  any  augmentation  that  might  be  granted,  and,  as  the 

<  fen-duty  was  exactly  double  of  the  portion  of  existing  stipend  pay- 
*able  to  the  minister  for  the  lands  feued,  it  is  probable  that,  at  this 

<  time,  this  power  of  retention  was  thought  a  full  security  to  the 
^  feuar.    But  this  very  provision  implies,  that  the  real  warrandice 

<  was  to  remain  in  Alexander  Stewart  himself,  in  order  that  he  may 

*  claim  indemnification  for  himself,  in  case  of  an  augmentation  taking 

<  place,  and  the  feu-duty  being  retained  to  answer  it.     The  assig-' 

*  nation  of  writs  seems,  like  other  assignations  of  that  kind,  to  be 

*  applicable  only  to  the  rights  disponed,  and  not  to  be  itself  a  dis« 
'  position  of  subjects,  either  in  property  or  in  real  warrandice. 

<  2.  The  defenders  have  always  offered  to  redeem,  in  terms  of 
^  the  original  clause  of  warrandice,  and  therefore  are  entitled  to  ab- 
^solvitor,  unless  more  than  that  is  due  by  them.     Now  the  Lord 
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Ordinary  thinks  that  no  more  is  dae.     He  thinks  there  can  be  no 
prescription  in  the  case.     This  is  not  a  case  like  that  of  Monro^ 
where  a  party  having  possessed  land  for  forty  years  peaceably, 
and  without  challenge,  or  claim  made  against  him,  on  sasines 
standing  together,  and  forming  a  title  of  unqualified  property, 
pleads  prescription,  positive  and  negative,  against  an  attempt  to 
revive  a  claim  of  a  right  and  redemption  thereof,  which,  though 
contained  in  an  ancient  disposition  of  the  lands  before  the  foity 
years,  was  never  inserted  in  either  charter  or  sasine,  or  registered 
in  the  register  of  reversions.     This  is  a  case,  where  a  party  at- 
tempts, by  prescription,  to  convert  a  grant  of  heritable  subjects  ia 
real  warrandice  of  a  certain  kind,  i,  e.  warrandice  of  an  altematiye 
kind,  either  that  certain  lands  should  be  relieved  from  augmenta- 
tions of  stipend,  or  that  the  price  of  them  should  be  paid  back  al 
a  certain  rate,  into  a  grant  of  these  subjects  in  real  warrandice  of 
a  different  kind,  t.  e.  absolutely,  that  the  lands  should  be  reliered 
of  such  augmentations.     Now,  the  Lord  Ordinary  can  see  no 
ground  in  law,  on  which  such  an  attempt  can  succeed,  unless  the 
party  pleading  prescription  can  produce,  not  only  a  title  by  char- 
ter or  sasines,  standing  together  for  forty  years,  to  the  converted 
or  usurped  form  of  warrandice,  but  possession  for  forty  years,  of 
such  a  kind  as  is  applicable  to  that  form,  and  not  applicable  to  the 
original  and  rightful  form.     The  Lord  Ordinary  can  have  no 
doubt,  that  a  right  of  real  warrandice  cannot  be  prescribed  merely 
by  A,  without  right,  taking  infeftment  in  the  estate  of  B,  in  real 
warrandice  to  him  A,  and  that  infeftment  remaining  unchallenged 
for  forty  years,  while  nothing  is  done  different  from  what  would 
have  been  done,  if  no  such  usurping  infeftment  had  existed,  bat 
B  possesses  his  own  estate  in  full  peace,  wholly  undisturbed  by 
A.     The  statute  1617  cannot  apply  to  such  a  case,  because  there 
is  no  possession  whatever  of  B's  land  by  A,  upon  his  infeftment 
of  real  warrandice.     If  that,  however,  be  clear,  the  Lord  Ordi* 
nary  thinks  it  must  follow  as  a  corollary,  that  as  little  can  there 
be  a  prescriptive  change  or  extension  of  a  right  of  real  warrandice 
by  A,  without  right,  taking  infeftment  in  the  estate  of  B,  in  real 
warrandice  to  him  of  this  converted  or  extended  kind ;  and  that 
infeftment  remaining  unchallenged  for  forty  years,  while  nothing 
is  done  different  from  what  would  have  been  done  if  no  such 
usurping  infeftment  had  existed.     Now  that  seems  to  be  the  state 
of  the  present  case,  even  supposing  that  the  original  form  of  the 
real  warrandice  over  the  lands  of  Rutheran,  &c.  was  never  effec- 
tually inserted  in  the  infeftments  of  the  Stewarts  of  Torrance  at 
all.     Still,  all  that  could  be  said  would  be,  that  they,  the  Stewarts 
of  Torrance,  wrongfully  inserted  in  their  own  infeftments  a  grant 
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of  the  estate  of  another  person  in  real  warrandice,  different  from  28  Jan.  1834i. 
what  they  truly  had  right  to  insert,  and  that  this  grant  had  stood  ^^^V"*^ 
in  their  infeftments  for  forty  years  unchallenged.  But  nothing  is  LaT' Ma/* 
stated  in  the  record  to  shew,  that  any  possession  followed  on  this  Montgomerie 
usurping  infefVment,  different  from  what  would  have  followed,  if  ^^  Husbwid. 
no  such  infeftment  had  existed.  No  exercise  is  stated  of  this 
usurped  warrandice  against  the  estate  of  Rutheran,  &c.  or  the  pro- 
prietor thereof.  In  this  view,  therefore,  without  going  farther, 
the  Lord  Ordinary  thinks  that  there  is  a  failure  on  the  part  of  the 
pursuer,  pleading  prescription.  Farther,  if  it  were  necessary  to  go 
into  it,  the  Lord  Ordinary  is  not  quite  satisfied,  that  in  this  case, 
the  rightful  form  of  the  real  warrandice  was  not  inserted  in  the 
infeftments  of  the  lands  of  Rutheran,  granted  in  warrandice ;  so 
that,  if  this  could  be  viewed  merely  as  a  case  of  reversion  (or  right 
of  redemption)  of  the  warrandice  lands,  he  does  not  think  it  clear 
that  the  prescription  would  apply.  For  the  Lord  Ordinary  can- 
not hold  the  case  of  Monro  as  going  the  length  of  deciding  that, 
in  case  a  reversion  was  once  validly  inserted  in  the  infeftments  of 
the  lands  affected  thereby,  this  reversion  could  be  lost  by  prescrip- 
tion, merely  from  its  omission,  for  forty  years,  in  after  titles  of 
Aese  lands,  while  nothing  else  was  done  against  the  reversion. 
In  the  case  of  Monro,  it  was  held  that  the  reversion,  or  right  of 
redemption,  never  was  inserted  in  the  infeftments  at  all.  Bat 
the  mention  of  the  reversion  in  this  case  (if  it  could  be  viewed 
as  a  case  of  reversion)  is  very  different  from  that  in  the  case  of 
M(mro.' 

The  pursuer  reclaimed  ;  but  the  Courts  holding  the  first  ground  Judgment 
ttated  in  the  note  of  the  Lord  Ordinary  su£5cient  for  the  decision  of 
the  ease,  unanimonsly  refused  the  note. 

Xfflfi  MathewMf  Ordinary.        For  the  Pursuer,  CwdnghamB*         WHOuxm  Wadidk 
W.  S.  Agent.  For  the  Defenders,  Skme^  Ad,  Anderson*  Tod  jf  HiUf 

W.  S.  Agents.         T,  Clerk. 

s. 
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Mks  MARY  GORDON  ob  MOFFAT  and  Othees 

offainH 
PATRICK  WISHART  and  ALEXANDER  ROBERTSON 

Tbust. — Circumstances  in  which  one  of  two  family  trustees  wasffrnd 
liable^  conjunctly  and  severally ^  for  a  sum  which  had  been  lent  by  the 
truster  to  the  co^trustee^  but  which  the  trustees  did  not  uplift  or  se* 
cure  when  it  became  ducy  although  the  deed  of  settlement  dedartdf 
that  the  trustees  ^  should  not  be  liable  for  neglects  or  omissions^  nor 
^  for  not  doing  diligence^  nor  in  solidum^  but  each  only  fir  his  am 
<  actual  intromissions.*. 

By  trust-disposition  and  settlement  executed  by  tbe  late  Robert  Gor« 
don  of  Craig,  of  date  26  February  1815,  he  conveyed  his  wbde 
property,  heritable  and  moveable,  to  Mr  Robertson  of  Prender^eiti 
and  the  defenders,  Mr  Wishart  and  Mr  Robertson,  as  trustees.  Mr 
Robertson  of  Prenderguestdid  not  accept  The  deed,  besides  con- 
veying the  estate  of  Craig  and  all  the  truster's  property  generalljr, 
conveyed  more  particularly  a  bond  for  L.3000  over  the  lands  of 
Luckenkit,  and  a  personal  bond  for  L.2000  by  the  defender  Wisbar^ 
payable  at  Whitsunday  1818.  The  purposes  of  the  trust  were  for 
the  payment  of  the  truster's  debts  and  funeral  expenses,  and  the  ex- 
penses of  management,  and,  *  thirdly,  to  the  end  that  the  said  trustees 
may,  as  they  are  hereby  appointed,  sell  and  dispose  of  my  said  Imiibi 
and  the  other  heritable  subjects  hereby  conveyed,  and  that  at  such 
times,  and  in  such  manner  as  they  may  think  proper,  and  dot 
they  may  uplift  and  receive  the  said  several  debts  which  may  be 
due  to  me.'  ^  And  my  said  subjects  being  so  converted  into  money, 
I  appoint  my  said  trustees,  after  executing  the  before-mentioned 
intentions  of  the  trust,  and  as  soon  as  the  term  of  payment  of  tbe 
price  of  the  said  lands  and  of  the  said  bonds  shall  arrive,  and  not 
sooner,  and  at  least  not  till  one  full  year  after  my  death,  to  divide 
the  free  residue  of  my  means  and  estate  among  Mary  Gordon, 
Jean  Gordon  and  Gordon,  my  cousins-german,  daugh- 

ters of  the  deceased  Alexander  Gordon,  my  uncle,  equally  among 
them,  share  and  share  alike,  and  to  the  heirs  and  assignees  of  suck 
of  them  as  may  happen  to  die  before  me,  per  stirpes,'  &c.    The 
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deed  fiurther  declared,  *  that  the  shares  of  the  said  residue  shall  be  31  Jan.  1834.. 

<  paid,  at  the  term  before  stated,  to  such  of  my  said  relations  or  their     ^"^^V^^ 
« children  as  are  married  or  of  age,  but  that  the  shares  of  such  of  ^j^*^^"  ^^ 

<  them  88  are  in  minority  shall  be  secured,  to  the  satisfaction  of  my  others  v. 

« trustees,  till  the  majority  or  marriage  of  such  minors.'  The  trustees  ^jjl**^  ***** 
were  also  appointed  *  to  be  tutors  an4  curators  to  such  of  my  rela^ 

<  tions  as  may  be  in  minority,  with  the  usual  powers  competent  to 
( tutors  and  curators  by  the  law  of  Scotland,' — <  declaring,  that  my 

<  said  trustees,  whether  as  such,  or  as  tutors  and  curators,  shall  be 

<  nowise  liable  for  neglects  or  omissions,  nor  for  not  doing  diligence, 
( nor  in  solidum,  but  each  only  for  his  own  actual  intromissions, 

*  and  that  they  shall  nowise  be  liable  for  the  said  factors  farther 

<  than  that  they  were  habit  and  repute  solvent  at  the  time  of  their 
f  appointment' 

On  the  10th  of  April  following,  Mr  Gordon  executed  a  deed  of 
alteration,  altering  the  destination  of  the  residue,  but  bearing  ex- 
press reference  to  the  other  deed,  which  in  other  respects  it  con-r 
firmed.    By  this  second  deed  he  directed  ^  the  trustees  named  in 

<  the  said  deed  of  settlement,  after  selling  and  disposing  of  my  lands 

<  and  other  heritable  subjects  therein  mentioned,  at  such  times  and 
fin  such  manner  as  they  may  think  proper,  and  after  uplifting  and 

<  receiving  the  several  debts  and  sums  of  money,  and  any  others 

<  which  may  be  due  to  me»  now  or  at  my  death,  at  the  terms  men« 

*  tioned  in  the  said  deed,  to  divide  the  free  residue  of  my  means 

<  and  estate,  after  fulfilling  the  purposes  of  the  said  trust,  in  manner 
'  following.'  The  trustees  were  directed  to  divide  the  residue  into 
two  equal  portions ;  one  of  which  was  to  be  paid  to  Jean,  Mary 
and  William  Moffat,  (pursuers,)  under  burden  of  an  annuity  of  L.50 
to  their  mother,  and  the  other  moiety  to  be  divided  among  the 
children  of  James  Grant,  (also  pursuers,)  under  the  burden  of  an 
annoity  of  L.20  to  the  father,  and  L.30  to  Elizabeth  Gordon,  ^  the 
'  shares  falling  to  the  children  of  my  said  relations  shall  be  payable 

<  at  the  terms,  and  in  the  manner  specified  in  the  said  disposition 
'  and  deed  of  settlement ;  but  that  the  shares  of  such  of  them  as  are 
fin  minority  shall  remain  secured  in  the  hands  of  my  trustees  till 

*  the  majority  or  marriage  of  such  minors ;  and  farther,  declaring 

*  that  it  shall  be  in  the  power  of  my  said  trustees,  either  to  see  the 
^  Slid  annuities  secured,  or  to  retain  in  their  hands  a  sum  sufficient 

*  to  answer  the  said  annuities  during  the  lives  of  the  annuitants,  the 
f  said  trustees  being  accountable  always  to  my  said  relations  only 

*  m  manner  mentioned  in  the  said  disposition  and  deed  of  setde« 
Iment' 

By  the  first  of  these  deeds  the  truotees  were  empowered  to  appoint 
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SI  Jan.  1834i.  one  of  their  own  number,  or  any  other  person,  to  be  their  {actors 
with  such  powers  and  allowances  as  they  might  think  proper. 

These  deeds  were  prepared  by  Mr  Wishart,  who  was  then  Mr 
Gordon's  law-agent,  and  they  were  written  by  the  defender  Ro* 
bertson,  who  was  then  Mr  Wishart's  clerk.  Mr  Gordon  died 
in  January  1818,  and  at  a  meeting  of  the  relations  on  2d  Febmarj 
thereafter,  the  defenders  accepted  the  trust,  and  immediately  en* 
tered  upon  the  discharge  of  the  duty.  The  principal  managemeDt 
of  the  affairs  was  taken  by  Mr  Wishart,  who  acted  as  factor,  althoogh 
it  did  not  appear  that  he  h€ui  actually  received  any  appointment  u 
such,  or  that  any  factory  had  been  executed  in  his  &Tour. 

The  only  parties  interested  in  the  succession  who  were  minon 

were  the  children  of  James  Grant,  for  whom  tutorial  inveDtories 

had  been  made  up,  which  were  signed  by  both  of  the  trustees  in 

July  18 19*     Mr  Mackean,  accountant,  was  employed  to  make  up 

a  state  of  the  a&irs,  particularly  for  the  purpose  of  shewing  how 

the  annuities  were  to  be  provided  for,  and  the  amount  of  the  len- 

due.     Mr  Mackean,  after  giving  a  view  of  the  funds  and  amount  of 

the  annuities,  states,  in  the  general  conclusion  of  his  report:  <Ifl 

drawing  the  attention  of  the  parties  to  the  result  of  the  present 

accounting,  and  to  the  above  large  balance  of  L.ld72:  16:6 

sterling,  due^  as  at  9th  March  1819,  to  Mr  Wishart,  and  which 

balance,  as  formerly  mentioned,  is  exclusive  of  &ctor*fee,  as  the 

same  may  afterwards  be  fixed,  the  reporter  conceives  it  his  datf 

to  state^  that  although  Mr  Wishart  is  charged  with  the  debt  of 

L.2000  contained  in  his  bond  to  Mr  Gordon,  yet  he  is,  on  the 

other  hand,  discharged  with  it,  as  a  debt  still  outstanding;  so  that 

it  follows,  that  if  the  above  balance  is  due  to  him  by  the  estate, 

he,  on  the  other  hand,  is  indebted  to  the  estate  in  the  said  som  of 

L«2000,  and  the  interest  thereon,  only  from  2d  February  kttt,  a 

year's  interest  having  been  placed  to  his  debit,  as  on  that  date. 

If  the  parties,  therefore,  should  be  of  opinion  that  this  debtshooUt 

in  Mr  Wishartfs  hands,  be  held  as  a  recovered  debt,  and,  as  sud^ 

should  be  brought  to  the  credit  of  the  trust-estate,  as  at  Whit* 

Sunday  1818,  the  term  of  payment  fixed  by  the  bond,  the  r^rter 

cannot  think  that  Mr  Wishart,  in  regard  to  his  own  individual  in* 

terest,  would  object  to  this  arrangement,  which,  indeed,  would  be 

in  his  favour,  as  it  would  thus  bring  a  large  fund  into  his  baods^ 

bearing  only  bank  interest,  and  setting  his  advances  against  i^ 

while,  by  the  present  arrangement,  the  whole  sum  is  earryiog  legal 

interest  to  the  trust 

<  The  terms  in  the  trust-deed,  in  relation  to  the  securing  of  these 

annvitiesy  are  as  follows^  viz. :  *  Declaring  that  it  shall  be  in  the 

power  of  my  said  trustees,  either  to  see  the  said  annuities  secured 
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<(  in  the  manner  they  may  think  most  fit  and  proper,  or  to  retain  31  Jan.  1834^. 
« 10  their  hands  a  sum  sufficient  to  answer  the  said  annuities,  du-    ^^V^^ 
« ring  the  lives  of  the  annuitants/  Moffat'and 

<  There  are  thus  two  distinct  modes  in  the  option  of  the  trustees  Others  v. 
« for  securing  these  annuities.     The  former  of  them  might  be  car-  j^i^^^ 

<  ried  into  effect,  either  by  treating  with  an  individual  for  the  pay* 
( nent  of  t^eir  annuities,  or  by  application  to  some  established  in- 
<8Qrance  office,  which  is  in  the  habit  of  granting  such  annuities 

<  on  fixed  and  permanent  daioy  ascertained  from  the  ages  of  the  an* 
'naitants,  and  the  expectation  and  relative  value  of  their  lives. 

<  The  reporter  is  not  precisely  aware  of  the  ages  of  the  parties^ 

<  haif  on  a  rough  assumption,  he  conceives  that  they  might  be  thus 

<  secured,  in  terms  of  the  trust-deed,  at  an  expense  probably  of 

<  shout  L.1000,  which,  of  course,  would  be  paid  down  as  the  price 
( of  these  annuities,  and  could  never  again  form  any  part  of  the  trust- 

<  funds.    It  is  very  true,  and  may  be  remarked,  that,  in  regard  to 

<  James  Grant,  whose  annuity  depends  not  only  on  the  continuance 

<  of  life,  but  on  the  accidental  circumstance  of  his  remaining  a 

<  widower,  the  value  of  his  annuity  would  be  thereby  somewhat 

<  diminished ;  to  what  extent  it  would  be  so,  is  perfectly  incalcu* 

<  hble ;  and,  at  all  events,  it  would  not  be  affected  so  considerably  as 

*  to  justify  any  departure  from  the  usual  rules  of  calculation  adopt- 

<  ed  m  liferent  annuities.     By  the  latter  mode,  suggested  by  the 

<  trust-deed  for  securing  these  annuities,  viz.  the  trustees  retaining 
I  in  their  hands  a  sum  sufficient  to  answer  the  said  annuities,  du* 
'ring  the  lives  of  the  annuitants,  a  capital  sum  effeiring  to  the 

<  amount  of  these  annuities,  (and  which,  in  the  present  case,  the 

<  annuities  being  L.100,  would  be  L.2000,  the  precise  sum  in  Mr 

<  Wishart's  bond,)  would  require  to  be  set  aside  for  answering  them, 

*  which,  however,  would  again  become  an  effectual  fund  of  division, 

<  80  soon  as  the  lives  on  which  the  annuities  depended  had  lapsed.' 

This  report  was  laid  before  the  trustees  on  15  June  1819,  and 
their  minute  of  that  date,  signed  by  both  the  trustees,  bears,  <  Mr 
Wishart  stated,  that  he  had  laid  the  trust-accounts  before  Mr 
MaAean,  whose  report  he  now  exhibited,  which  is  engrossed  in 
the  sederunt-book,  and  of  which  the  trustees  agreed  that  copies 
shall  be  furnished  to  the  parties  interested  in  Mr  Gordon's  trust- 
estate.  The  trustees  observe,  that,  by  the  report,  a  balance  is  as- 
certained to  be  due  to  Mr  Wishart,  at  9  March  last,  of  L.1372, 
168.  6d.,  for  which  he  will  take  credit  in  his  next  accounts,  and 
will  be  reimbursed  from  the  trust-funds,  as  soon  as  there  are  any 
for  that  purpose.  Agreeably  to  the  suggestion  of  the  accountant^ 
and  having  regard  to  the  security  of  the  annuitants  and  of  the 
trustees,  they  resolve,  that  the  L.2000  due  by  Mr  Wishart's  bond 
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ai  Jan.  I834h  <  shall  remain  as  it  is,  to  answer  the  payments  to  the  annttitants, 
^  till  the  trustees  shall  resolve  upon  future  arrangements/ 

In  1823,  the  trustees  borrowed  L.1000,  and  gpranted  heritable 
bond  for  the  sum  over  the  lands  of  Crarg.  Upon  this  loan  they  paid 
interest,  at  the  rate  of  4^  per  cent,  till  1825,  when  the  estate  was 
sold  and  the  debt  paid  off. 

•  Various  sums  were,  in  terms  of  different  states,  paid  to  such  of  the 
legatees  who  had  attained  majority,  to  account  of  their  provisions ; 
and  in  regard  to  the  minors,  small  sums  were  paid,  from  time  to  time, 
to  meet  the  expense  of  their  maintenance  and  education,  while  the 
remainder  was  retained  by  the  trustees.  The  annuities  were  paid 
up  to  Whitsunday  1827,  but  in  the  summer  of  that  year  Mr 
Wishart  foiled. 

In  1829  the  present  action  was  raised  at  the  instance  of  both  the 
legatees  and  annuitants,  for  payment  of  the  annuities,  and  of  the 
sum  of  L.2000,  or  such  other  isum  as  should  appear  to  be  the  amount 
of  the  residue  still  unaccounted  for ;  and  ferther,  for  payment  of  the 
sum  retained  by  the  trustees  to  meet  the  annuities,  in  order  that  the 
tame  might  be  vested  in  proper  securities,  to  meet  those  annuities 
as  they  became  due. 

No  appearance  was  made  in  this  action  for  Mr  Wishart,  but  Mr 
Robertson,  in  defence)  pleaded,  That  the  only  balance  due  and  not  ao 
counted  for  was  the  sum  in  Mr  Wishart's  personal  bond  for  L.2000; 
that  Mr  Wishart  had  alone  intromitted  with  the  funds,  and,  there- 
fore, the  defender  had  incurred  no  liability,  he  having  had  no  intnh 
missions,  and  the  trustees  being  protected  by  the  trust-deed,  which 
declared  that  they  should  not  be  liable  for  each  other,  but  only  each 
for  his  own  actual  intromissions. 

After  the  record  had  been  closed,  cases  were  ordered. 


Pursuers* 
Pleas. 


Pleaded  for  the  pursuers — 

I.  As  Mr  Robertson  accepted  of  the  office  of  trustee,  and  acted 
as  sueh,  was  fully  vested  in  the  trust-property,  granted  receipts  and 
discharges,  in  which  he  acknowledged  receiving  the  trust-funds,  and 
jointly  concurred  in  disposing  of  them,  he  must  be  held  to  have 
personally  intromitted  with  the  funds,  and,  consequently,  to  be  ac- 
countable for  them  to  the  pursuers.  When  a  party  acknowledges 
-the  receipt  and  grants  a  discharge,  he  is  held  to  have  received  the 
money*  When  two  parties  grant  a  receipt,  each  of  them  is  liable  in 
solidum — Donaldson  o.  Walker,  11  June  1711,  M.  11,511 — 6a- 
thrie  v.  Guthrie,  11  Feb.  1630,  M  14,640  and  506.  In  England 
l;he  same  rule  holds— Scuriield  v.  Hawes,  3  B.  C  c.  90 — Westley 
9.  Clark,  Dirl  300— Bradwell  t;.  Catchpole,  3.  Swan,  7a 

il.  As  Mr  Wishart's  bond  was  directed  by  the  trust-deed  to  be 
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paid  into  the  trust-funds  when  it  should  become  due,  and  it  was  so  31  Jan.  1834. 
represented  both  in  the  accountant's  second  report,  and  by  the 
trustees  themselves,  at  least  by  Mr  Wishart,  as  their  agent,  it  must  ^^^^^^^^^^ 
therefore  be  presumed  in  law  to  have  been  paid,  quod  enim  fieri  Otben  v. 
debet  facile  pneoumitur.  S!^"* 

HI.  Trustees  who  have  accepted  of  the  o£Bce  are  bound  strictly  — ^ 
to  perform  all  the  duties  incumbent  on  them  by  law,  and  by  the  p^^^" 
deeds  under  which  they  were  appointed — Lord  Lynedoch  v.  Och* 
terlony,  15  Jan.  1827.  By  Mr  Gordon's  settlements,  his  trustees 
were  ordered  either  to  secure  a  sum  effeiring  to  the  annuities,  or  to 
retain  it  on  their  joint  responsibility.  They  were  bound  strictly  to 
fcUow  out  either  of  these  alternatives,  and  having  chosen  to  retain 
the  money  in  their  hands,  they  must  be  held  to  have  done  so  on  their 
jomt  responsibility. 

It  is  no  answer  to  say  that  Mr  Wishart  held  the  trust-funds,  and 
timself  alone  retained  the  sum.  He  could  only  do  so  as  agent  for 
die  trustees,  and  a  principal  is  civiliter  responsible  for  the  acts  and 
liable  for  the  negligence  of  his  agent.  Indeed,  the  act  of  the  latter  is 
in  law  held  to  be  the  act  of  the  former — Foley's  Law  of  Principal  and 
Jgentj  c.  iii.  p.  3,  §  1,  and  c.  iv.  p.  3,  §  4 — Gary  v.  Webster,  Stratigcy 
460. 

IV.  Even  although  Mr  Robertson  had  not  intromitted  with  the 
trost-fands,  as  he  permitted  and  sanctioned  Mr  Wishart's  intromis- 
dons,  and  failed  to  use  ordinary  diligence  in  the  aflbirs  of  the  trust, 
be  is  liable  as  if  he.  had  intromitted,  notwithstanding  the  clause  in 
the  deed  exempting  him  from  liability  for  omissions — M^Cleymont 
t^Hnghes,  14  Feb.  1827 — Lord  Lynedoch  v.  Och terlony,  15  Feb. 
I827^Ken|iedy  9.  Wightman,  28  June  1827— Symr.  Charles,  13 
May  1830. 

Extrajudicial  trustees  are  bound  to  use  that  diligence,  in  relation 
to  the  idKdrs  of  the  trust,  which  a  prudent  man  in  similar  circum- 
itances  would  exercise  over  his  own  adOfairs.  Trustees  under  a  mortis 
ixotA  settlement,  whose  powers  only  come  into  operation  on  the 
death  of  their  constituent,  are  bound  to  a  more  strict  discharge  of 
their  duty  than  judicial  or  extrajudicial  trustees  for  creditors,  inas- 
aneh  as  they  are  not  subject  to  the  control  and  investigation  of,  nor 
their  appointment  liable  to  be  recalled  by  their  constituents,  more 
especially  where  they  are  the  framers  of  the  deeds  of  their  own 
iq)pointment,  and  when  those  beneficially  interested  in  the  trust  are 
ttoioQsly  excluded  from  interference.  When  a  testator  places  his 
estate  under  the  joint  management,  control,  and  responsibility  of 
diree  trustees,  and  one  of  them  declines  to  accept,  it  is  the  more  in« 
combent  on  each  of  the  remaining  two  who  have  accepted,  not  only 
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31  Jan.  1831  to  be  more  fiiithfol  in  regard  to  their  own  ax^tiDgs,  but  also  tobediQ 
more  vigilant  over  the  actings  of  each  other. 

All  the  circumstances  of  the  present  case  were  more  calculated 
to  extend  the  strictness  of  the  rule,  in  regard  to  the  liability  of  tke 
trustee,  than  to  lessen  it.  The  defender  was  a  professional  man. 
Those  interested  in  the  trust  were  excluded  from  interfering.  The 
resignation  of  one  of  the  trustees  increased  the  diligence  the  re- 
maining trustees  were  bound  to  observe.  The  deeds  were  of  the 
trustees'  own  preparation,  and  the  office  was  not  a  gratuitous  one, 
in  so  far  as  they,  being  professional  men,  had  all  the  benefit  of  the 
professional  accounts. 

The  defender  cannot,  in  the  circumstances  of  this  case,  take  be- 
nefit from  the  protecting  clause  in  the  deed.  No  protecting  daoae 
can  be  available  to  a  trustee  who  refuses  to  perform  the  duties  en- 
joined by  the  trust-deed.  This  rule  applies  to  statutory,  and  equally 
to  voluntary  trustees — BelTs  Principles,  p.  200 — Banktonj  i.  18^  & 

Tutors  and  curators,  even  though  they  should  have  had  no  in- 
tromissions with  the  minor's  estate,  are  liable  in  diligence,  singdi 
in  solidum,  as  if  they  had  intromitted — Ershine,  i.  7,  27. 

Although  the  defender  has  pleaded  the  protecting  clause  in  the 
trust-deed,  yet  this  will  not  avail  him  in  the  particular  circumstances 
of  this  case,  and  indeed  is  not  competent  to  be  pleaded,  as  the  truster 
had  no  power  to  make  such  an  exemption  in  favour  of  the  toton 
and  curators  named  for  the  minors  who  were  interested  in  the  deed. 
It  is  incompetent  for  any  testator,  except  a  father  in  liege  poustie, 
and  that  exception  introduced  by  a  special  Act  of  Parliament,  1696, 
c.  8,  to  exempt  tutors  and  curators  from  their  liability  for  omissions^ 
or  in  solidum — Watson  v.  Rae,  16  July  1773,  Hailesy  535. 


Defender't 

Pleas. 


Pleaded  for  the  defender — 

I.  By  the  terms  of  the  deed  under  which  the  defender  was  ap- 
pointed trustee,  his  liability  was  expressly  and  anxiously  limited  to 
his  own  actual  intromissions,  and  therefore  he  ought  not  in  law,  con- 
trary to  the  express  condition  and  quality  of  his  appointment,  and 
with  reference  to  which  he  undertook  the  office  of  trustee,  be  held 
accountable  either  for  omissions,  or  for  the  intromissions  of  his  oo* 
trustee. 

IL  The  tutorial  and  curatorial  inventories,  made  up  without  any 
undue  delay,  according  to  the  forms  prescribed  by  law,  and  in  con- 
formity widi  the  previous  full  and  complete  inventories  of  the  traatr 
estate,  which  had  been  prepared  and  given  up  in  the  Commiasaiy 
Court  immediately  after  the  testator's  death,  were  in  exact  com- 
pliance with  the  directions  of  tlie  statute  1672,  c  2;  or  at  least  the 
tutorial  and  curatorial  inventories  referred  to  were  such  a  compli- 
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iDce  with  these  directions,  as  should  exempt  the  defender  from  the  31  Jan.  1834. 
penalties  of  failure,  even  on  the  supposition,  that,  from  the  nature    ^^^V^ 
of  his  office,  he  was  subject  to  its  provisions.  MoffiuTand 

But  farther,  the  provisions  of  that  statute  are  not  at  all  applicable  Others  v. 
to  the  present  case.     Firsts  because  the  defender  was  not,  in  any  R^bertsom 


proper  sense,  either  tutor  or  curator  to  the  pursuers  that  were  in  — — 
minority,  their  father  and  legal  guardian  being  alive,  and  entitled  pi^^ 
at  any  time  to  have  called  the  trustees  to  account ;  and,  secandli/f 
the  estate  in  which  these  minors  were  interested  was  vested  in  the 
trustees,  in  virtue  of  the  express  conveyance  thereof,  contained  in 
the  trust-disposition.  The  defender's  right  of  administration,  there- 
txe,  did  not  arise  virtute  officii,  in  consequence  of  his  nomination 
as  tutor  or  curator.  Neither  could  the  debtors  to  the  estate  have 
refused  payment  on  the  plea  of  the  statute,  (which  is  the  criterion 
thereby  afforded,)  even  before  the  completion  of  tutorial  and  cura- 
torial inventories. 

III.  At  common  law,  tutors-testamentars  are  not  liable  ex  culpa 
kvissima,  or  in  strict  diligence  in  the  discharge  of  that  gratuitous 
and  unsought  for  office.  And  where  the  testator  himself  has  fur- 
ther declared,  as  an  express  quality  of  the  nomination,  that  they 
shall  not  be  liable  for  omissions,  but  each  only  for  his  own  actual 
iDtromissions,  such  tutors  and  curators  cannot  be  subjected  in  any 
higher  degree  of  responsibility  than  for  the  consequences  of  gross 
negligence.  There  is  no  authority  for  denying  effect  to  a  clause 
exempting  from  omissions  in  the  case  of  voluntary  trustees.  Every 
truster  may  leave  his  estate  under  what  conditions  he  pleases ;  and 
such  an  exemption  as  is  contained  in  the  present  trust-deed  has 
been  always  understood,  in  law  and  practice,  to  confer  a  very  high 
degree  of  immunity  from  the  consequences  of  neglect — Graham  v. 
Hunter's  Trustees,  4  March  1831.  If  a  contrary  doctrine  were  ac- 
knowledged, no  man  in  his  senses  would  ever  accept  of  a  voluntary 
trust  under  a  mortis  causa  settlement,  particularly  where  he  has,  as 
is  almost  uniformly  the  case,  others  conjoined  along  with  him,  of 
vbom  personally  he  may  know  nothing. 

IV.  No  blame  can  reasonably  attach  to  the  defender  for  having 
aUowed  the  sum  contained  in  Mr  Wishart's  bond  to  remain  on  the 
same  security  which  the  testator  himself,  in  his  well-grounded  con- 
fidence in  Mr  Wishart,  had  selected,  and  which  the  other  circum- 
stances of  the  case  rendered  the  most  obvious  and  convenient  ar- 
rangement, with  a  view  to  the  accomplishment  of  the  primary  pur- 
poses of  the  trust, 

V.  At  all  events,  as  the  omission  to  call  up  that  bond  cannot  pos- 
sibly be  charged  against  the  defender,  as  amounting  to  tha);  degree 
of  gross  negligence  which  the  law  holds  equivalent  to  fraud,  he  is 
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31  Jan.  1834.  protected  from  responsibility  for  the  consequenceSy  by  the  ezpreal 
terms  of  the  trust-deeds  under  which  he  accepted  office. 

VI.  The  pursuers  themselves,  having  been  all  along  perfectly 
aware  of  the  situation  of  matters  respecting  the  bond  in  question, 
and  having  never  (at  least  in  any  of  their  communications  with  the 
defender)  offered  the  least  objection  to  the  arrangement  acted  up- 
on in  regard  to  it,  ought,  upon  every  principle  of  equity  and  jus- 
tice, to  be  held  as  barred  by  their  acquiescence,  from  now  insisting 
to  recover  from  the  defender  the  loss  which  has  eventually  arisen. 

The  Lord  Ordinary  first  pronounced  the  following  interlocutor, 
(15  May  1833):  ^  Find,  that  the  defender  accepted  the  office  of 
trustee  under  the  trust-deed  of  Robert  Gordon  of  Craig,  and  aho 
of  tutor  and  curator  to  certain  minors  having  an  interest  under 
that  deed,  and  that  he  acted  in  these  capacities :  Finds  it  proved 
by  the  documents  produced,  that  the  defender,  along  with  the  late 
Mr  Patrick  Wishart,  the  only  other  accepting  trustee,  acknow- 
ledged the  receipt  of  the  principal  sum  and  interest,  contained  in 
an  heritable  bond,  due  to  the  trust-estate  by  David  Clerk,  as  also 
of  the  price  of  the  lands  of  Craig,  and  certain  other  small  sums 
mentioned  in  the  sederunt-book,  in  respect  of  which  acknowledg- 
ment he  must  be  held  to  have  intromitted  with  that  money,  and  is 
accountable  for  the  same :  Finds,  that  the  sum  of  L.2000  was  due 
to  the  trust-estate  by  the  said  Patrick  Wishart  on  a  personal  bond, 
granted  by  him  to  the  truster,  and  which  was  payable  at  Whit- 
sunday 1818,  some  months  after  the  truster's  death:  Finds,  that 
it  was  the  duty  of  the  trustees,  under  the  express  directions  of  the 
trust,  and  in  terms  of  the  report  of  the  accountant  employed  by 
them,  to  have  realised  this  sum,  either  for  distribution  afterpayment 
of  expenses,  or  to  provide  for  the  annuities  bequeathed  by  the 
truster ;  and  if  realised  for  the  last  purpose,  it  was  their  duty,  if  they 
did  not  purchase  annuities,  to  have  retained  it  in  their  own  hands, 
and  on  their  mutual  security,  or  to  have  lent  it  out  on  proper  secu- 
rity to  a  responsible  debtor :  Finds,  that  without  following  either  of 
these  courses,  the  trustees  resolved  that  this  sum  should  remain  in 
the  hands  of  Mr  Wishart,  one  of  their  number,  on  his  personal  bond 
alone,  without  security  either  heritable  or  personal,  and  that  the 
defender  subscribed  the  resolution,  and  thereby  sanctioned  the  re- 
tention of  the  money :  Finds,  that  this  act  is  not  to  be  held  as  a 
neglect  or  omission,  for  which,  by  the  trust-deed,  the  trusted  were 
declared  not  to  be  liable,  but  an  intermeddling  with  and  disposal 
of  part  of  the  trust-property,  for  which  he  is  accountable :  Finds, 
that  his  liability  for  the  loss  occasioned  by  Mr  Wishart's  bankruptcy 
is  established  by  various  other  acts  mentioned  in  the  pleadings 
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and,  in  particular,  by  his  concurrence  in  the  transaction  by  which  31  J«n.  1834* 
money  was  borrowed  by  the  trustees  on  the  security  of  heritable    ^^^V^ 
property  belonging  to  the  trust,  apparently  with  no  view  but  to  ^ffioand 
enable  Mr  Wishart  to  retain  the  contents  of  the  personal  bond  for  Otben  v. 
L2000,  and  therefore  repels  the  first,  second  and  third  defences,  a^J^I^'^ 
and  decerns ;  and  in  the  question  of  accounting,  appoints  parties 
to  be  fiurther  heard/ 

The  defender  reclaimed  against  this  interlocutor,  and  the  Court 
remitted  the  case  back  to  the  Lord  Ordinary,  <  to  hear  parties  far- 

*  tber  on  the  whole  cause,  as  well  upon  the  points  on  which  his 
<  Lordship  has  rested  his  interlocutor,  as  upon  the  points  not  there-* 

*  in  referred  to.' 

Additional  cases  were  ordered  by  the  Lord  Ordinary,  which  his 
Lordship  afterwards  reported  to  the  Court,  and  added  the  following 
Nate. — *  In  this  case,  there  are  two  questions  for  consideration : 
\ttj  Whether  the  defender  obeyed  the  injunctions  of  the  trusts 
deed  and  deed  of  alteration  ?  2d,  If  he  did  not,  whether  he  is  pro« 
tected  by  the  clause  declaring  that  the  trustees  shall  not  be  liable 
for  neglects  or  omissions  ? 

<  By  the  deed  of  alteration,  annuities  to  the  amount  of  L.100  are 

provided  to  certain  persons ;  and  it  is  declared,  that  *  it  shall  be  in 

'  the  power  of  my  said  trustees,  either  to  see  the  said  annuities 

'  secured  in  the  manner  they  may  think  most  fit  and  proper,  or  to 

retain  in  their  hands  a  sum  sufficient  to  answer  the  said  annuities 

during  the  lives  of  the  annuitants,  the  said  trustees  being  account* 

able  always  to  my  said  relations  only  in  manner  mentioned  in  the 

said  disposition  and  deed  of  settlement.'     With  regard  to  the  last 

of  these  alternatives,  the  defender  maintains  that  it  was  not  adopted 

by  the  trustees.     It  was  necessary  for  his  defence  that  he  should  do 

so;  for,  if  it  be  held  that  he,  as  well  as  Mr  Wishart,  intromitted  with 

the  sum  in  question,  it  follows  necessarily  that  he  must  be  liable 

for  it    Then,  did  the  trustees,  in  terms  of  the  other  alternative^ 

see  that  sum  secured  ?  The  Lord  Ordinary  is  of  opinion  that  they 

did  not.    It  may  be  granted  that  a  quorum  of  trustees  are  enti* 

tied  to  lend  the  trust-funds  to  another  trustee,  on  his  finding  he* 

ritable  security  for  repayment ;  because,  in  that  case,  the  land  is 

properly  the  debtor,  and  with  ordinary  care  the  money  may  be 

placed  out  of  risk.     Perhaps  it  may  be  granted  also  that  they  are 

entitled  to  lend  to  one  of  their  own  number,  on  his  finding  per* 

sonal  security  by  cautioners  reputed  solvent  at  the  time.     It  is 

nnnecessary  to  inquire  whether  the  quorum  m^y  lend  to  one  of  the 

trustees,  on  his  personal  security,  without  caution.     On  that  pointy 
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the  Lord  Ordinary  entertains  considerable  doubt.  But  he  lias  no 
doubt  at  all,  that  when  there  are  only  two  accepting  trustees,  the 
one  not  having  power  to  act  without  tlie  consent,  express  or  im- 
plied, of  the  other,  they  are  not  entitled  to  lend  the  trust-funds 
to  one  of  themselves,  on  his  personal  security,  without  any  co- 
obligant,  more  especially  when  the  borrower  is  the  factor  of  the 
trustees  to  whom  the  ordinary  management  of  the  trust  affiurs  is 
committed.  This  is  evident,  ]sty  Because  he  would  become  auctor 
iik  rem  suam.  2J,  Because  the  money  lent  could  not  be  called  ap 
without  his  consent,  however  expedient  it  might  be  to  do  so.  Sd, 
Because  he  would  thus  disqualify  himself  from  executing,  in  a 
proper  manner,  the  duty  either  of  trustee  or  factor  to  the  trust 
Personal  security,  without  caution,  is  of  no  value,  unless  there  is 
one  whose  duty  and  interest  it  is  to  keep  a  constant  and  vigilant  eye 
on  the  circumstances  of  the  debtor.  In  the  case  supposed,  the  in* 
terest  of  the  trustee  and  factor  is  placed  in  direct  opposition  to 
that  of  the  trust-estate.  He  has  or  may  have  a  motive  to  conceal 
and  misrepresent  facts  which  his  co-trustee  ought  accurately  to 
know,  and  to  omit  or  delay  measures  necessary  for  the  safety  of 
the  trust-funds.  But  if  the  trustees  were  not  entitled  to  lend  the 
sum  to  Mr  Wishart  solely  on  his  own  responsibility,  they  were  not 
entitled  to  authorise  him  to  retain  it  upon  his  own  responsibility, 
for  the  one  is  exactly  equivalent  to  the  other. 

<  The  main  defence  seems  to  be  rested  on  the  circumstance,  that 
Mr  Gordon,  the  truster,  some  years  before  his  death,  had  lent  the 
money  to  Mr  Wishart  on  a  personal  bond,  without  caution,  and 
that  the  trustees  only  continued  this  fund  in  the  same  situation  in 
which  Mr  Gordon  had  placed  it  This  is  no  apology  for  their 
conduct.  While  Mr  Gordon  was  alive,  the  rights  and  interests  of 
creditor  and  debtor  were  vested  in  separate  persons ;  and,  with  or- 
dinary care  and  prudence  on  his  part,  there  was  little  danger  of 
the  debt  being  lost  The  case  was  entirely  changed  when,  by  the 
death  of  Mr  Gordon,  the  trust  taking  effect,  and  Mr  Wishart  be- 
coming the  factor,  the  only  person  to  look  after  the  debtor  was  the 
debtor  himself.  It  follows  that  the  trustees  disobeyed  the  direo 
tions  given  to  them,  because  they  neither  (according  to  the  defend- 
er's plea)  retained  this  fund  in  their  own  hands,  nor  did  they  see 
it  secured. 

<  It  remains  to  be  considered  if  the  defender  is  protected  by  die 
clause,  declaring  that  the  trustees  shall  not  be  liable  for  neglects 
or  omissions.  If  the  defender  had  not  acted  at  all  in  reference  to 
the  sum  in  question,  or  had  done  nothing  which  could  bear  upon 
the  circumstance  from  which  the  loss  originated,  that  defence 
might  have  been  tenable.     But  it  is  proved  that  he  did  act  on  ^'a* 
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( nous  occasions  as  trustee ;  that  he  attended  all  the  meetings  to  31  Jm.  IdSi; 

*  which  the  trustees  were  called,  except  in  one  instance,  and  in  that     ^^^V^^ 

*  instance  he  authorised  Mr  Wishart  to  act  for  him ;  that  he  acqui-  Mor^lTand 
^  esced,  rebus  ipsis  et  factis,  in  the  appointment  of  Mr  Wishart  as  Others  v. 
'factor  and  manager  for  the  trust;  and,  in  particular,  that  he  ex-  H(|bertion! 
^  pressly  concurred  in  the  minute  of  the  15  June  1819,  by  which 

( the  trustees  resolved  that  this  sum  should  remain  as  it  is,  that  is, 

<  in  Mr  Wishart's  hands,  to  answer  the  payment  of  the  annuities, 

<  till  the  trustees  should  resolve  upon  future  arrangements.    There 

<  it  remained  for  eight  years,  and  until  Mr  Wishart  became  bank- 
<rttpt;  although,  during  the  interval,  funds  came  into  the  hands  of 

<  the  factor,  which  might  have  been  secured  to  answer  the  annuities, 

<  but  which,  with  the  defender's  sanction,  were  applied  to  other  pur- 
^  poses.     These  were  not  acts  of  omission  or  neglect :  they  const!- 

*  toted  a  direct  interference  in  reference  to  the  sum  in  question.    If 

<  it  had  not  been  for  the  minute  of  the  15th  of  June,  this  Court,  on 

*  the  application  of  any  of  the  residuary  legatees,  would  have  com- 

<  pelled  the  trustees,  either  to  have  placed  out  the  fund  on  good  se- 
<curity,  or  to  have  retained  it  on  their  joint  responsibility.  The 
« minute  seems  to  have  been  framed  for  the  purpose  of  defeating 

<  such  an  application,  as  it  bore  that  the  trustees  had  jointly  direct- 

<  ed  their  factor  to  retain  the  money ;  the  natural,  and  it  is  thought 

<  the  sound  construction  was,  that  they  had  adopted  the  alternative 
^  of  retaining  it  on  their  own  responsibility.    If  that  waf9  not  the  con- 

<  Btruction  they  intended  it  should  bear,  it  was  a  document  calcula- 

*  ted  to  mislead  the  residuary  legatees,  and  prevent  them  from  taking 

*  competent  measures  to  secure  the  residuary  fund.     Combining 

*  this  with  the  appointment  of  an  improper  factor,  that  is,  a  factor 

*  who  had  an  interest  to  conceal  his  own  circumstances,  being  the 
( chief  debtor  to  the  trust-estate,  and  not  to  call  up  the  debt  when 

<  it  was  expedient  to  do  so,  the  defender's  active  and  prejudicial 
'  interference  seems  established. 

<  The  Court  remitted  to  the  Lord  Ordinary  to  hear  parties  on 

<  the  whole  cause,  as  well  upon  those  points  on  which  he  has  not 

<  founded  his  interlocutor,  as  upon  those  referred  to.     As  explained 

<  to  him,  the  points  to  which  he  did  not  refer,  and  which  the  Court 

<  had  in  view,  is  the  question  argued  both  in  the  original  and  sup- 

<  plementary  cases,  namely.  Whether  Mr  Wisbart's  bond  was  or 

<  was  not  realised  ?  It  appears  to  him  that  this  is  a  dispute  about 

<  words.     In  strict  and  technical  language  it  was  not  realised,  be- 

<  cause  Mr  Wishart  did  not  pay  over  the  money  to  the  trustees, 
'and  procure  a  discharge  from  them  as  debtor  to  the  trust-estate ; 
*  but  tf  the  trustees  sanctioned  its  continuance  in  his  hands,  on  their 
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joint  responsibility,  whicli  is  the  Lord  Ordinsuys  view  of  the  case, 
the  bond  was  virtually  or  in  effect  realised. 
<  It  is  said  that  trustees  in  family  settlements  are  entitled  to  &voar 
from  the  Court,  and  they  are  so ;  for,  in  general,  it  is  an  unprofit- 
able, troublesome,  and  thankless  office.  But  this  case  appears  b 
peculiar  circumstances.  Mr  Wishart,  who  framed  the  trostpset- 
tlement,  was  the  law-agent  of  the  truster.  In  that  deed,  be  him- 
self and  two  of  his  brothers-in-law  were  named  trustees;  one  of 
whom,  the  defender,  was  Mr  Wishart's  clerk  or  apprentice.  Mr 
Wishart  also  framed  the  deed  of  alteration,  which  was  executed, 
as  it  bears,  by  his  own  advice ;  the  same  nomination  of  trustees 
was  continued,  and  the  defender  was  not  only  a  disponee,  but  mie 
of  the  two  instrumentary  witnesses.  The  third  trustee  did  not 
accept ;  and,  on  that  occasion,  Mr  Wishart  and  the  defender,  ia- 
stead  of  following  the  suggestion,  if  not  the  positive  injunction 
given  by  the  truster,  to  fill  up  the  vacancy  by  the  assumption  of 
another  trustee,  suffered  the  trust  to  go  on  for  eight  years  under 
their  own  management.  Mr  Wishart  was  appointed  fiictor,  not 
to  act  gratuitously,  but  with  a  salary ;  and  the  defender  appears 
to  have  done  nothing,  except  to  sanction  Mr  Wishart's  actings, 
and  to  authorise  him  to  retain  a  large  balance  of  the  trust-estate 
in  his  hands.  He  is  driven  to  the  alternative,  therefore,  either, 
on  the  one  hand,  of  being  responsible  for  the  sum,  or,  on  the  other, 
of  having  disobeyed  the  directions  of  the  trust-deed,  and  of  being 
guilty  of  g^oss  negligence,  which  no  clause  of  exempdon,  such  as 
that  he  founds  on,  can  excuse,  and  which  leaves  no  room  for  plea 
of  favour.  The  defender's  case  may  be  hard ;  his  character  is  not 
impeached,  and  he  may  have  acted  bona  fide ;  but  to  sustain  the 
defence  would,  in  the  Lord  Ordinary's  opinion,  be  to  extend  the 
indulgence  shewn  to  trustees  farther  than  is  consistent  either  with 
expediency  or  equity.' 


JudgmenL 


Opinion  of 
Court. 


On  advising  these  additional  cases,  with  the  former  redaiming 
note,  the  Court  unanimously  concurred  in  the  interlocutor  pronoun- 
ced by  the  Lord  Ordinary  of  15  May  1833. 

Lard  Bdlgray. — When  this  case  was  formerly  before  us,  I  consi- 
dered it  a  case  of  great  hardship,  and  entertained  doubts  how  fitf, 
on  general  principles,  we  could  find  Mr  Robertson  liable  for  the 
failure  of  his  co-trustee.  The  office  of  trustee  being  gratuitous  is 
always  to  be  favourably  interpreted,  and  the  only  fault  committed 
by  Mr  Robertson  was  his  placing  too  much  confidence  in  Mr 
Wishart  But  on  reconsidering  this  case,  with  the  additional  ar« 
gument  since  the  case  was  last  before  us,  I  have  come  to  a  dear 
opinion  that  Mr  Robertson  b  liable.     I  concur  in  almost  every  word 
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of  the  Lord  Ordinary's  note,  and  therefore  need  not  detain  your  31  Jan.  183i. 
Lordships  by  going  over  the  same  grounds.     The  terms  of  the  trust-    ^^^V^ 
deed  are  very  specific,  and  the  report  of  the  accountant  clearly  M^ff^^i^nd 
points  out  what  should  have  been  done.     Then  comes  the  transac-  Othen  v. 
doos  of  June  1819,  after  the  accountant's  report  had  been  given  in.  R^J^^n" 
Mr  Robertson  attended  that  meeting,  and  signed  the  minute.    He     ---- — 
therefore,  in  the  most  explicit  manner,  sanctioned  Mr  Wishart's  re-  q^^^^^ 
taining  the  money.     He  thus  became  bound  with  Mr  Wishart,  and 
he  afterwards  concurred  in  borrowing  money,  just  for  the  purpose 
of  enabling  Mr  Wishart  to  retain  the  sum  in  his  bond.     Whatever 
difficulty,  therefore,  I  might  have  on  the  general  principle,  I  can 
We  none  in  the  particular  circumstances  of  this  case. 

Lord  Gitties. — I  concur  in  the  general  result,  although  I  am  not 
prepared  to  go  into  all  the  views  of  the  Lord  Ordinary's  note.  I 
doubt  whether  the  not  calling  up  the  money  can  be  considered  such 
an  act  of  commission  as  to  exclude  Mr  Robertson  from  the  benefit 
of  the  protecting  clause  in  the  trust-deed.  The  money  had  been 
placed  in  Mr  Wishart's  hands  by  the  truster  himself.  But  when 
I  look  to  the  other  circumstances  of  this  case,  I  think  Mr  Robert-* 
son's  liability  is  clearly  made  out,  particularly  the  borrowing  of  mo-« 
ney  to  provide  temporary  supplies,  and  that  upon  the  security  of 
the  trust-estate.  I  think  this  was  clearly  an  act  of  commission,  to 
which  the  protecting  clause  of  the  trust-deed  cannot  apply.  Mr 
Robertson  ought  not  to  have  allowed  the  money  to  remain  in  Mr 
Wishart's  hands,  when  they  required  to  borrow  money  otherwise 
for  the  purposes  of  the  trust. 

Lard  Craigie. — I  am  entirely  of  the  same  opinion.  The  trust- 
deed  directed  the  money  to  be  called  up ;  but  this  was  not  done.  I 
remember  a  case  where  the  Court  held  it  to  be  mere  omission  in 
trastees  having  allowed  money  to  remain  in  the  same  way  as  vest- 
ed by  the  truster ;  but  the  circumstances  of  this  case  are  very  diffe- 
rent  Not  merely  was  the  money  directed  to  be  called  up,  but  it 
vas  actually  required,  and  money  was  borrowed  otherwise  for  the 
purposes  of  the  trust.  I  think,  in  the  whole  circumstances,  Mr 
Robertson  is  as  much  liable  as  if  he  had  the  money  in  his  own  hands. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary  of  Judgment. 
15  May  1833,  and  found  Mr  Robertson  liable  in  expenses. 

• 

Xorrf  CoreAouM,  Ordinary.        Act.  Dean  of  Foe*  (HopA,)  Jarnu  Andentm,        PdMr 
W&m,  W.  S.  Agent.  Alt.  Skene,  Jameson,  Jos,  MtUar,  Party,  Agenu 

A  Clerk. 

T. 
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No.  LI.  5  Februartf  1834. 

ROBERT  SMYTHE 

against 

Rev.  WILLIAM  LISTON  and  Others. 

Teinds. — It  is  competent  /or  the  Teind  Court  to  approve  of  a  sub* 
valuation  of  teinds  made  under  the  authority  of  the  commission  ef 
1627,  but  not  reported  before  the  statute  1633,  c.  19,  notwithstand- 
ing  of  the  certification  of  the  high  commission  of  16  June  1639^ 
tiuU  subvaluations  not  reported  at  tliat  date  should  not  be  approved 

of' 

In  a  report  by  the  sub-commissioners  of  the  presbytery  of  Perdi 
of  the  valuation  of  the  teinds  of  the  parish  of  Tibbermuir,  now 
united  to  that  of  Redgorton,  of  date  25  August  1635,  it  is  stated, 
that  the  mill-lands  of  Pitcairn  *  payit,  and  now  payis  yeiriie,  of 

<  stock  and  teind,  aught  bolls  victual  foresaid,  (that  is,  twa  pairt 
*  meal,  third  pairt  bear,)  and  pay  in  time  coming,  of  constant  yeiriie 

<  rent  in  stock  and  teind,  sax  bolls  victual  foresaid.'  Mr  Smythe, 
as  proprietor  of  these  lands,  brought  the  present  action,  for  the  par- 
pose  of  having  this  subvaluation  approved  of. 

Defender's  The  minister  of  Redgorton,  who  was  called  as  a  defender,  appea^ 

Pleas.  ^j  ^  oppose  the  valuation,  and  pleaded — 

1.  The  lands  of  Pitcairn  are  valued  as  in  the  parish  of  Tibbermur, 
when  in  fact  they  never  formed  part  of  that  parish,  but  were  in  the 
parish  of  Redgorton,  the  minister  and  heritors  of  which  parish  were 
not  called  as  parties.  The  proceedings  of  the  sub-commissionen 
were  therefore  altogether  ineffectual  and  null,  from  the  want  of  pn^ 
per  parties,  the  lands  being  valued  as  in  the  parish  of  Tibbermuir, 
while  they  were  comprehended  in  the  parish  of  Redgorton,  so  that 
the  only  parties  interested  in  the  valuation,  with  the  exception  of 
the  titular,  could  not  have  been  parties  to  the  valuation.  In  sap- 
port  of  the  allegation  that  the  lands  were  not  in  the  parish  of  Tib- 
bermuir, various  documents  were  referred  to  by  the  defender. 

2.  The  valuation  of  the  sub-commissioners,  not  being  dated  till 
1635,  was  altogether  ineffectual  and  inept,  the  office  and  power 
of  the  sub-commissioners  having  long  before  expired,  the  heri- 
tors being  expressly  barred,  by  the  certification  pronounced  by  the 


N©.  51.  COURT  OF  SESSION.  231 

high  eommiflsioD,  from  any  valuation  or  probation  before  the  sub-  5  Feb.  1834. 
commissioners.     The  certification  of  the  high  commission  was  dated     ^*^V^ 
1  March  1633,  and  bore,  that  all  reports  by  the  sub-commissioners  Lufon^nd 
should  be  lodged  before  the  first  sederunt^day  of  June  of  that  year,  Oiben. 
with  certification,  that  no  report  should  be  received  after  that ;  and  Dgj^^j^a 
the  certification  was  accordingly  so  enforced,  on  5  June  1633,  Pleas, 
and  a  protest  to  that  effect  taken  by  the  Lord  Advocate.     The  sta- 
tute 1633,  c.  19,  appointed  a  new  commission,  which  superseded 
the  high  commission ;  but  that  commission  did  not  appoint  new 
sob-commissioners,  or  renew  the  former  sub-commission.     The  re- 
port of  the  sub-commissioners  of  1635  was  made  without  any  au- 
thority, their  commission  having  ceased  before  that  time,  and  there- 
fore that  report  cannot  now  be  acknowledged  or  approved  of.     It 
was  admitted  that  this  subvaluation  had  been  sustained  in  some 
other  cases,  and  approved  of  in  regard  to  other  lands  contained  in 
it;  but  in  these  processes  the  present  objection  was  not  made ;  and 
if  the  original  valuation  was  irregular,  and  carried  on  without  autho- 
rity, it  cannot  now  be  acknowledged  when  that  defect  is  pointed 
out,  notwithstanding  the  error  had  not  been  discovered,  or  been 
passed  over  in  other  cases. 

3.  If  the  valuation  in  question  had  ever  been  truly  and  legally  made, 
it  has  been  completely  relinquished  and  abandoned  by  the  pursuer 
and  his  authors,  there  having  been  several  processes  of  augmenta- 
tion and  decrees  of  locality,  in  which  a  larger  amount  of  stipend  was 
localied  on  the  lands  in  question  than  is  contained  in  the  valuation, 
and  the  sum  so  localied  on  these  lands  has  ever  since  been  paid. 
The  pursuer,  therefore,  cannot  now  recur  to  the  valuation  of  the 
sub-commissioners,  to  the  effect  of  having  it  approved  as  a  just  and 
correct  valuation,  or  founding  upon  it  in  defence  against  his  lia- 
bility for  the  full  teind. 

Answered — 1.  The  sub-commissioners,  whose  report  is  submitted  Punuer't 
for  approbation,  were  appointed  under  the  original  teind  commission,     ^^ 
issued  by  King  Charles  the  First  in  1627.    A  new  commission  was 
appointed,  by  Act  of  Parliament  1633,  c.  19,  who  had  power  to  pro- 
ceed in  the  valuation  of  teinds,  to  appoint  sub-commissioners,  and 
to  receive  reports  as  to  valuations.     The  powers  of  that  commission 
were  expressly  transferred  to  the  present  Teind-Court,  by  Act  of 
Parliament  1707,  c.  9 ;  so  that  the  Teind- Court  has  power  to  receive 
and  approve  of  reports  of  sub-commissioners  appointed  under  former 
high  commissions.     No  doubt,  the  date  of  the  report  is  subsequent  to 
the  certification  of  March  1633,  being  dated  in  August  1635;  but 
every  objection  arising  upon  this  ground  must  be  held  to  have  been 
removed  by  the  statute  1633,  c.  19,  which  authorises  the  commis- 
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5  Feb.  18S4h  sioners  thereby  appointed  to  receive  sach  reports.  There  is  no  ex- 
ception in  the  act  in  regard  to  valuations  which  had  not  been  re- 
ported, and  to  which  the  certification  may  have  been  held  to  apply. 
Under  a  clause  in  the  act  1641,  c.  SO,  precisely  the  same  vrith  that 
which  occurs  in  the  act  1633,  c.  19,  the  commissioners  thereby  ap- 
pointed  held  themselves  authorised  to  receive  from  the  sub-commis- 
sioners appointed  under  former  high  commissions,  reports  of  valua- 
tions laid  before  them  which  had  not  been  reported  to  the  former 
high  commissions,  as  appears  from  an  order  by  them  of  date  2d 
March  1642,  printed  in  the  third  volume  of  Sir  John  Conoell's 
Treatise  on  Tithes.  But  even  although  the  report  is  only  dated 
in  1635,  it  does  not  follow  that  the  valuation  did  not  take  phice 
prior  to  1633.  Indeed,  there  is  intrinsic  evidence  that  the  valaatioo 
did  take  place  earlier ;  for  part  of  the  lands  included  in  the  report 
are  said  to  belong  to  Mungo,  Master  of  Stormont,  whereas  he  be- 
came Viscount  Stormont  in  1631. 

But  the  practice  following  upon  this  report  must  remove  any 
doubt  as  to  tlie  competency  of  it ;  for  it  has,  on  different  occasions, 
been  approved  in  regard  to  the  valuation  of  particular  lands  con- 
tained in  it 

2.  The  valuation  was  correct  in  stating  the  lands  to  be  in  the 
parish  of  Tibbermuir,  (in  support  of  the  averment  that  they  were 
so,  the  pursuer  referred  to  a  great  variety  of  records  and  document^ 
which  it  is  unnecessary  particularly  to  notice  in  this  report)  ;  and  as 
the  titular  and  minister  of  that  parish,  with  the  heritor  of  lands,  were 
called,  there  is  no  foundation  for  the  allegation  that  the  proper  pai>> 
ties  were  not  called  in  that  valuation.  The  Bishop  of  Dunkeld  was 
called,  and  appeared  as  titular  of  the  teinds  of  these  particular  lands: 
the  heritor  of  the  lands,  and  the  procurator-fiscal  appointed  by  the 
commissioners  also  appeared ;  so  that  although  the  minister  ot  Red- 
gorton  was  not  cited  as  a  party,  that  would  be  of  no  consequence,  as 
he  was  merely  stipendiary. 

8b  There  has  been  no  dereliction  of  the  valuation.  No  doubt,  in 
a  locality  of  Redgorton  in  1650,  an  additional  chaldcr  was  laid  on 
these  lands,  but  that  did  not  exceed  the  valued  teind ;  but  that  lo- 
cality was  pronounced  in  absence  of  the  heritor  of  the  lands,  and 
without  the  titular  being  called  as  a  party ;  and  in  a  new  decreet 
of  locality  in  1731,  this  additional  chalder  was  omitted.  Another 
process  of  augmentation  was  raised,  and  an  interim  locality  ad- 
justed, in  1769,  which  continued  to  be  the  rule  of  payment  till 
the  last  augmentation  was  brought  in  1813;  but  in  none  of  these 
localities  were  the  lands  in  question  localled  on  to  a  greater  extent 
than  was  warranted  by  the  sub  valuation  of  1635,  now  sought  to 
be  approved  of. 
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The  Lord  Ordinary  reported  the  case  to  the  Court,  stating  his  5  Feb.  1834. 
opioioQ  in  the  following  note  :  *  This  being  an  action  of  approba-    ^^^V^^ 
tion,  the  cause  must,  of  course,  be  reported.     But  the  Lord  Or-  Smythe  r.^ 
dioary  subjoins  the  views  which  have  occurred  to  him.  Oiben. 

*  1.  The  Lord  Ordinary  is  clearly  of  opinion,  that  the  plea  of 
the  defender,  founded  on  the  circumstance  of  the  subvaluation: 
DOt  having  been  reported  till  1635,  is  altogether  untenable.  The 
evidence  derived  from  the  fact,  that  the  Master  of  Stormont,  in 
whose  name  the  valuation  was  made,  had  ceased  to  bear  that  de^ 
signation  on  the  27th  August  1631,  appears  to  be  as  satisfactory 
as  can  reasonably  bo  expected,  post  tantum  temporis,  that  the 
valuation  had  been  made  before  that  date.  And,  without  going 
into  the  particular  points  of  the  argument,  the  Lord  Ordinary 
thinks  that  it  is  a  g^eat  deal  too  late  to  maintain  now,  that  no  sub*^ 
valuation  by  the  sub-commissioners,  under  the  commission  1627, 
can  be  approved  of,  unless  it  was  reported  in  conformity  to  the 
order  of  the  high  commission  on  the  15  March  1633,  or  be* 
fore  the  statute  1633.  Many  subvaluations  so  situated  have  been 
approved  of*  This  very  report  has  been  approved  of  in  various 
cases ;  and,  very  lately,  in  the  case  of  Mr  Macdonald  of  St  Mar- 
tin's. The  Court  cannot  give  one  law  to  one  heritor,  and  another 
to  another,  on  the  same  deed.  But  the  pursuer's  argument  is 
also  quite  satisfactory  to  the  Lord  Ordinary  on  the  principle  of 
the  question. 

'  2.  The  question,  whether  the  lands  of  Mill  of  Pitcairn  were 
m  the  parish  of  Tibbermuir,  at  the  date  of  the  subvaluation,  is  a 
question  of  fact  or  presumption,  on  such  written  evidence,  which 
IS  all  that  can  be  obtained,  as  the  parties  have  brought  forward; 
The  Lord  Ordinary  thinks,  that  the  defender  underrates  the  ef<^ 
feet  of  the  subvaluation  itself  in  this  question,  and  mistakes  the 
point  of  onus.  The  valuation  is  clear  as  it  stands,  and  bears,  that 
these  lands  were  valued  as  part  of  the  parish  of  Tibbermuir ;  and 
the  presumption  must  be,  that  they  were  known  to  be  so  at  the 
time.  The  defender  impeaches  it  on  a  denial  of  this  fact;  and 
he  must  prove  that  they  were  not,  by  shewing  clearly  that  they 
were,  previous  to  1635,  or  rather  previous  to  1631,  annexed  to 
another  parish.  It  is  scarcely  in  the  end  disputed,  that  they  must 
be  taken  to  have  been  originally  part  of  Tibbermuir  parish  ;  and, 
on  the  other  hand,  the  pursuer  concedes  that  they  were  annexed 
to  Redgorton  before  the  decree  of  locality  in  1650.  But  the  evi*  ' 
denee  from  the  Presbytery  Records,  on  which  the  defender  relies 
for  shewing  that  they  were  annexed  before  1635,  depends  for  its 
efficacy  on  a  supposed  existence  of  St  Serf's  as  a  separate  parisb, 
of  which  there  is  nothing  like  evidence,  the  lands  of  Pitcairn  not 
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beings  at  all  mentioned ;  and  it  must  also  be  assumed,  that  thefe 
had  been  a  legal  annexation  quoad  omnia,  and  not  a  mere  anneza* 
tion  quoad  sacra  by  authority  of  the  Church  itself.     The  Lord 
Ordinary  thinks  it  very  improbable,  diata  disjunction  and  annexa- 
tion had  been  made  by  the  commission  1617,  because  he  thinks 
that  no  power  to  disjoin  parts  of  known  parishes  was  given  to 
that  commission.     But,  at  all  events,  the  fact  is  not  proved  that 
any  such  thing  took  place ;  and  the  valuation  by  the  sub-com- 
missioners is  a  public  record  against  it     At  the  same  time  it  is 
very  unaccountable,  that  the  lands  in  question,  and  various  other 
lands,  should  be  found,  in  1650,  to  have  been  effectually  annexed 
to  Redgorton,  and  yet  that  no  trace  of  the  fact,  in  any  deed  or 
any  public  record,  should  exist.    Independent  of  the  point  of  there 
being  no  evidence  of  any  recommendation  by  the  Presbytery, 
Synod,  or  General  Assembly,  it  is  very  singular  that  the  &ct 
should  not  appear  in  the  Record  of  the  Presbytery ;  and  it  is  to 
be  observed,  that  the  Records  of  the  General  Assembly,  from  16% 
downwards,  are  in  the  hands  of  the  Church.     But  the  Lord  Ordi- 
nary being  of  opinion,  that  the  burden  of  impeaching  the  report 
of  the  sub-commissioners  lies  with  the  defender,  is  also,  on  the 
whole,  of  opinion,  that  he  has  failed  in  proving  that  the  lands  were 
not  in  the  parish  of  Tibbermuir  in  1635,  as  there  set  forth. 
<  3.  If  it  were  to  be  held  that  the  lands  were  not  in  the  parish 
of  Tibbermuir  at  the  time  of  the  valuation,  the  Lord  Ordinary 
would  have  great  doubt  as  to  its  legality.     The  absence  of  the 
minister  is  not  a  good  objection,  as  he  was  clearly  stipendiary,  if 
the  titular  was  properly  called,  and  the  proceedings  were  regular. 
But  though  there  is  a  difference  between  this  case  and  that  of  Kil- 
maly,  the  principle  is  not  altogether  inapplicable ;  for  there  might 
be  reasons  for  dealing  differently  with  the  valuation,  with  reference 
to  the  lands  being  in  the  one  parish  or  in  the  other ;  and  if  the 
titular  or  his  agents^believed  these  lands  to  be  in  Redgorton  pa- 
rish, they  might  not  find  occasion  to  give  any  attention  to  the  pro- 
ceedings as  to  Tibbermuir,  notwithstanding  his  general  right  of 
titularity.  But,  besides,  would  it  not  be  such  a  misdescription,  as  to 
annul  the  valuation  in  a  question  with  the  minister,  independent  of 
any  defect  of  appearance  ?  Whether  it  was  necessary  to  call  the 
minister  or  not,  he  had  a  title  to  appear.     The  Lord  Ordinary 
must  confess,  however,  that  the  act,  or  decree  of  the  commissioneis, 
dated  23  March  1631,  as  given  by  Sir  John  Connell,  (Lam  cf 
Pear.  p.  38,)  bearing  that  the  teinds  of  lands  annexed  should  stSi 
belong  to  the  original  parish,  if  it  really  did  take  the  force  of  law  at 
that  time,  would  go  a  great  way  at  once  to  obviate  the  objection, 
and  to  explain  how  the  lands  came  to  be  valued  as  in  Tibbermuir, 
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<  if  they  had  been  previously  annexed  to  Redgorton.     But  he  would  5  Feb.  1834. 

<  require  more  authority  for  this  before  he  could  decide  on  it.  ^^^V^ 

« 4.  The  Lord  Ordinary  is  of  opinion,  that  the  explanations  in  LUton\.n*d 

<  the  case  for  the  pursuer  are  sufficient  to  obviate  the  pleas  of  res  OUien. 

<  judicata  and  dereliction.' 

The  Court  pronounced  the  following  interlocutor : 

*  Having  advised  the  proceedings  in  this  cause,  and  the  report  Jadgmenu 
<of  Lord  Moncreiff,  Ordinary,  they  adhere  to  his  Lordship's  opi- 
<nioD,  as  expressed  in  his  notes;   approve  of  the  report  of  the 
( sab-commissioners  libelled,  and  decern  in  the  approbation  accord- 
*  ingly.' 

LordMonere^.  Ordinary.  Act  Snufdie,  Anthony  Murray^  W.  S.  Agent. 

Alt  Buthtrfurd,         George  Rutherford,  Agent 

T. 
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WILLIAM  KING  HUNTER 

offaimt 
W.  F.  HOME  AND  Others. 

Trust. — Sequestration. — Nobile  Officium. — TTie  Court  re- 
fiued  to  read  sequestration  which  had  been  awarded  of  the  rents  of 
an  estate^  under  the  management  of  a  party  as  trustee^  in  virtue  of 
a  deed  of  assumption  which  was  under  reduction^  it  being  held^  \st^ 
that  a  power  of  assumption  was  not  conferred  by  the  truster ; ' 
2(f,  that  where  three  trustees  had  accepted^  but  two  had  cfflerwards 
resignedf  and  the  remaining  trustee  assumed  into  the  trust  his  own 
brother,  who  was  liable  to  account  to  the  estate  in  various  characters^ 
the  assumption,  supposing  the  power  to  exist  in  a  quorum  accepting 
and  surviving,  could  not  be  exercised  by  a  single  trustee  ;  and,  d<f,  that 
the  nomination  of  his  brother  was,  at  all  events,  in  these  circumstances, 
an  improper  act,  contrary  to  sound  discretion,  and  such  as  the  Court 
was  bound  to  interpose  its  authority  against. 

In  July  1816,  the  late  Mr  Home  of  Wedderburn  executed  an  en- 
tail of  his  estates  of  Billie  and  Paxton  in  favour  of  certain  heirs ; 
and,  of  the  same  date,  he  executed  a  relative  trust-deed  in  favour  of 
David  Renton,  William  Pringle,  and  John  Renton,  and  <  such  othet 
<  penon  or  persons  as  may  hereafter  be  named  and  appointed  by 

VOL.  IX.  R 
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7  Feb.  1834.   <  me,  or  by  the  actings  trustee  or  trustees  for  the  time,  agreeably  to 

^'^V^    '  the  powers  hereafter  granted : — that  is  to  say,  of  the  said  three 

HomTand       *  trustees  above  mentioned,  the  said  David  Renton  shall  have  the 

Others.  (  sole  power,  in  the  first  place,  by  himself  alone,  to  manage  and 

^  execute  this  trust,  without  the  consent  of  the  said  William  Pringle 

<  and  John  Renton,  in  the  same  manner  as  if  he  had  been  named 

<  sole  trustee ;  and  in  case  of  his  death,  non-acceptance,  or  that  he 
^  should  denude  of  this  trust,  then  the  said  William  Pringle  shall 
^  have  the  sole  power  to  execute  the  same  ;  and  in  case  of  bis  death, 

*  non-acceptance,  or  denuding,  then  the  said  John  Renton  shall  bare 

<  the  sole  power  to  execute  the  same ;  and  in  case  of  his  death,  non- 

<  acceptance,  or  denuding,  then  the  right  to  the  lands  and  others 
^  hereby  disponed,  and  the  administration,  shall  be  vested  in  and 

<  committed  to  any  one  or  more  trustees,  who  shall  be  named  io 

*  manner  hereafter  appointed,  and  which  trustee  or  trustees  so  to 

<  be  named  shall  have  the  same  rights  and  powers  as  if  they  had 

<  been  specially  named  and  appointed  by  myself;  and  failing  such 

*  nomination  by  the  acting  trustee  or  trustees,  the  right  to,  and  the 

<  administration  of  the  estate  hereby  conveyed,  shall  devolve  to,  and 

<  be  vested  in  the  Sheriff-clerk  of  the  county  of  Berwick  for  the 

*  time.* 

With  regard  to  the  manner  here  referred  to  of  appointing  new 
trustees,  it  was  afterwards  provided,  *  that  in  case  any  of  the  three 
'  trustees  shall  fail  to  accept,  or  that  they  shall  all  die  before  tie 

<  execution  of  this  trust-right,  the  same  shall  not  thereby  become 

*  void,  but  shall  subsist,  with  the  infeftments  thereon,  until  all  the 

<  ends,  uses,  and  purposes  thereof  are  fully  completed ;  and  it  shall 

<  be  competent  and  lawful  for  any  of  the  said  three  trustees  above 
'  named,  acting  for  the  time,  when  he  shall  think  it  proper,  to  no- 
'  minate  and  appoint,  from  time  to  time,  such  a  succession  of  other 

<  trustees,  for  executing  this  trust,  as  he  shall  think  necessary  i  and 

<  failing  such  nomination  and  appointment,  the  trust  shall  devolve 

<  upon,  and  be  vested  in  the  Sheriff-clerk  of  the  county  of  Berwid^ 

<  for  the  time  being ;  and  which  trustees  so  to  be  named  by  the 

<  said  acting  trustee,  or  the  Sheriff-clerk,  as  the  case  may  be,  shall 

<  be  as  lawfully  invested  in  the  right  of  the  whole  lands  and  others 

*  hereby  conveyed,  and  in  all  the  powers  hereby  committed  to  the 

<  trustees  before  named,  as  if  they  had  been  expressly  named  and 

*  appointed  trustees  by  these  presents,  or  as  the  said  trustees  here- 

<  in  named  might  and  could  have  done,  had  they  lived  and  conti- 

<  nued  to  execute  the  trust  hereby  committed  to  them ;  with  power 

<  also  to  the  said  acting  trustee  for  the  time  to.  appoint  how  many 

<  of  the  trustees  so  to  be  named  by  him  shall  be  a  quorum,  in  ease 
^  he  shall  think  proper  to  name  two  or  more  persons  to  act  toge- 
«  ther/ 
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The  purposes  of  the.  trust  were  declared  to  be  the  payment,  in  7  Feb.  1834. 
ihejirst  place,  of  funeral  expenses,  debts  on  open  accounts,  pub-    V^^/^v^ 
lie  hardens,  interest  of  debts,  expenses  of  management,  &c. ;  2dlj/y  ^""^■'  v- 
of  annuities,  legacies,  and  donations  bequeathed,  or  to  be  bequeath-  others, 
ed  at  any  time  by  the  grantor  during  his  life ;  d(%,  of  the  expense 
of  preserving,  in  proper  order,  the  house,  offices,  garden,  and  po- 
licy at  PaxtOD,  and  giving  possession  of  these,  and  of  the  whole 
estate  of  Paxton,  to  the  heir  of  entail,  if  major  when  the  succession 
should  open.     The  last  purpose  of  the  trust  is  expressed  as  follows : 

*  And,  lastly^  the  free  residue  of  the  rents  of  the  estate  hereby  con- 

<  reyed  shall  be  applied  in  payment  and  extinction  of  the  whole 

<  remaining  debts  due  by  me,  in  whatever  way  constituted,  or  claim 
( competent  against  me :  And  the  same  being  completely  paid  and 

<  extinguished,  and,  if  necessary,  provision  made  for  payment  of  any 
( annuities  left  by  me,  or  my  predecessors,  so  as  that  they  may  not 

<  become  a  burden  on  the  entailed  estate,  and  the  heir  of  entail 

<  called  to  the  succession  being  major,  the  said  David  Renton,  Wil- 

<  liam  Pringle,  and  John  Renton,  or  other  trustee  or  trustees  named, 

<  or  to  be  named,  and  acting  for  the  time,  shall  be  holden  and  ob- 

<  Dged  to  divest  themselves  of  the  whole  estates  hereby  vested  in 
<them,  and  funds  and  effects  arising  therefrom,  and  to  dispone, 

<  convey,  and  make  over  the  same  to  and  in  &vour  of  the  heir  of 
( entail  mentioned  in  the  nomination  and  deed  of  tailzie  subscribed 

<  by  me  of  this  date,  or  in  any  after  nomination  or  deed  of  tailzie 

*  to  be  made  by  me,  as  relative  hereto ;  and  that  in  the  precise  or* 

<  der,  and  under  the  express  reservations,  conditions,  burdens,  pro* 

<  visions,  limitations,  prohibitions,  clauses  irritant  and  resolutive, 

<  and  iEiculties  therein,  or  that  shall  be  therein  contained.' 

In  1819,  Mr  Home  executed  an  alteration  in  the  entail,  so  far 
ss  regarded  the  nomination  of  heirs ;  and,  of  the  same  date,  he 
executed  a  new  trust-deed,  containing  the  following  terms : 

'  And  being  now  desirous  to  supersede  and  set  aside  the  nomi- 
^  nation  of  the  said  David  Renton  and  John  Renton  as  trustees 
^  foresaid,  and  to  name  and  appoint  new  trustees,  therefore  I  here- 

*  by  revoke,  supersede,  and  set  aside,  the  nomination  of  the  said 
'  David  Renton  and  John  Renton  in  the  said  right,  and  alienate, 

<  dispone,  and  make  over,  to  and.  in  favour  of  William  MoUe  of 

*  Mains,  tlie  said  William  Pringle,  one  of  the  depute-clerks  of  Ses- 

*  sion,  and  James  Hunter,  writer  in  Dunse,  and  to  the  survivor  or 

*  survivors  of  them  who  shall  accept,  or .  to  such  other  person  or 

*  persons  as  may  hereafter  be  named  and  appointed  by  me,  my  real 
^  and  personal  estates  thereby  conveyed,  but  in  trust  always,  for 

*  tbe  ends,  uses,  and  purposes  therein  mentioned,  and  with  and  un- 

*  der  the  declarations,  conditions,  provisions,  and  reservations  there- 
^  in  expressed,  declaring  that  a  majority  of  my  said  trustees,  accept- 

r2 
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7  Feb.  1834.  <  ing  and  surviving,  shall  at  all  times  form  a  quorum,  for  executing 

^■**y*^    *  the  purposes  of  the  said  trust,  ratifying  and  approving  the  said 

Home'and       *  nomination,  and  declaring  that  the  said  William  Molle,  William 

Oihers.  <  Pringle,  and  James  Hunter,  as  trustees  foresaid,  shall  have  the 

<  same  powers,  and  be  subject  to  the  same  declarations,  conditions, 
^  provisions,  and  reservations,  as  if  named  and  appointed  as  such  in 

<  gremio  of  the  foresaid  trust-right,  to  which  this  supplementary 

<  trust-deed  has  an  express  relation,  excepting  in  so  far  as  altered 
*  by  these  presents.' 

-  Mr  Home  died  in  1820,  and  the  three  trustees  named  in  the 
last  deed  accepted,  and  for  some  time  acted  under  the  settlement; 
and  the  present  respondent,  Mr  W.  F.  Home,  (the  first  heir  of  en- 
tail,) was  put  into  possession  of  the  estate  of  Paxton.  In  the  same 
year  a  deed  was  executed,  in  the  name  of  the  three  new  trustees, 
whereby  George  Turnbull,  writer  to  the  signet,  was  assumed  into 
the  trust,  but  under  the  condition  of  his  acting  only  on  the  death 
or  denuding  of  one  of  the  then  trustees.  James  Hunter,  however, 
was  not  a  party  to  this  deed,  and  refused  to  sign  it,  and  expressed 
his  disapprobation  of  it  in  the  following  terms  :  <  But  in  respect  to 

<  assuming  any  one  as  trustee,  I  highly  disapprove  of  the  proposi- 

<  tion,  as  being  not  only  ultra  vires  of  the  trustees  named  by  Mr 

<  Home,  under  the  supplementary  trust-deed,  &c.,  but  by  no  means 

<  required,  if  they  act  a  consistent  and  proper  part' 

In  1830,  one  of  the  trustees  (Mr  Molle)  became  bankrupt,  and 
his  estates  were  sequestrated,  and  he  resigned  the  office  of  trustee; 
whereupon  James  Hunter  presented  a  bill  of  suspension  against 
Turnbull  acting  as  trustee.  A  partial  interdict  was  granted,  and 
an  order  given  for  answers,  which,  however,  were  not  lodged. 

In  January  1831,  the  other  trustee,  Mr  Pringle,  denuded  of  the 
office,  and  soon  after  died,  and  the  affairs  of  the  trust  were  then 
carried  on  entirely  by  James  Hunter,  who  first  appointed  his  bro- 
ther, the  petitioner,  William  King  Hunter,  agent  in  the  trust  In 
the  following  month  (February)  a  bond  of  caution  was  executed  by 
the  said  James  Hunter,  and  William  King  Hunter,  and  by  Mr 
John  Hunter  of  Stoneshiell,  another  brother,  binding  themselves, 
conjunctly  and  severally,  in  whatever  sums  the  said  James  Hunter, 
as  trustee,  and  the  said  William  King  Hunter,  as  agent,  should 
intromit  with,  belonging  to  the  trust.  On  the  same  day  James 
Hunter  executed  a  commission  and  factory,  appointing  William 
King  Hunter  to  be  factor  on  the  trust-estate,  James  Hunter  him- 
self becoming  his  cautioner.  In  October  thereafter  James  Hunter 
executed  a  deed  of  assumption,  narrating  the  trust-deed  and  sup- 
plementary trust-deed,  and  appointing  his  brothers,  William  King 
Hunter,  (the  present  petitioner,)  and  John  Hunter,  as  successors 
in  the  trust,  with  power  to  appoint  factors,  &c. ;  and  in  case  of  the 
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decease  of  any  of  the  trustees,  with  power  to  the  survivors  or  sur«  7  peb.  I834w 
yifor  to  call  the  representatives  of  the  deceasing  trustees  to  ac-     Vi^isy^^ 
count,  and  to  discharge  them  of  their  intromissions ;  and  generally  Hunter  v. 
with  all  the  powers  contained  in  the  trust-deed,  and  supplementary  others, 
trust-deed. 

.  Upon  James's  death,  in  January  1833,  TurnbuU  presented  a  bill 
of  suspension  and  interdict  against  the  interference  of  the*  Messrs 
Hunter ;  and,  pending  the  proceedings,  Mr  Home  of  Paxton,  (the 
first  heir  of  entail,  and  present  respondent,)  presented  a  petition  to 
the  Court,  in  which  it  was  set  forth,  that  the  aflfairs  of  the  trust  had 
been  improperly  managed.;  that  although  the  rents  of  the  estates 
greatly  exceeded  the  interest  of  the  debts,  very  few  of  these. debts 
Lad  been  paid  off,  although  more  than  twelve  years  had  elapsed 
since  the  death  of  the  testator ;  that  the  two  deeds,  whereby  Mr 
Tumbull  and  the  Messrs  Hunter  had  been  assumed  as  trustees, 
were  both  ultra  vires  of  the  grantors ;  that  the  affairs  of  the  trust 
were  thus  at  a  stand,  there  being  no  one  legally  entitled  to  act; 
and  therefore  praying  .the  Court  to  sequestrate  the  estates,  and  ap- 
point a  judicial  factor ;  and  the  petitioner  suggested  that  Mr  David 
Mibe,  advocate,  should  be  named  to  the  office. 

In  their  answers  the  Messrs  Hunter  denied  the  charge  of  mal- 
administration on  the  part  of  their  late  brother,  and  maintained 
that  it  was  in  virtue  of  the  powers  of  assumption  contained  in  the 
fint  trust-deed,  (the  same  powers,  &c.  being  continued  in  the  se- 
cond,) that  they  had  been  assumed  as  trustees ;  and  that  they  be- 
ing ready  and  qualified  to  act,  there  was  no  occasion  for  the  ap- 
pointment of  a  judicial  factor;  and  they  &rther  objected  to  the  ap- 
pointment of  Mr  Milne  to  this  office,  on  the  ground  that  he  was 
the  son-in-law  of  the  petitioner  Mr  Home,  and  therefore  to  be  con- 
sidered in  law  as  a  conjunct  and  confident  person  with  him ;  and 
that  he,  Mr  Home,  having  been  carefully  excluded  from  the  ma« 
nagement  of  the  trust-estate,  until  the  debts  were  paid  off,  and  the 
other  purposes  of  the  trust  fulfilled,  it  would  do  away  with  this  pro- 
vision to  appoint  to  the  office  of  judicial  factor  one  who  was  thus 
identified  with  the  petitioner. 

.  In  answer  to  this  last  objection  it  v^as  stated,  that  the  appoint- 
ment of  Mr  Milne  was  essential,  an  arrangement  being  in  contem- 
plation, in  the  event  of  his  nomination,  for  the  discharge  of  the 
whole  debts,  and  the  winding  up  of  the  trust-affairs. 

On  the  part  of  Mr  Turnbull,  it  was  stated,  that  he  was  ready  to 
acquiesce  in  any  interim  appointment  by  the  Court,  while  the 
rights  of  the  different  parties,  under  the  several  deeds  of  nomina- 
tion, were  under  discussion. 

After  hearing  counsel,  the  Court  *  in  the  meantime  sequestrate 
*  the  rents,  profits,  and  issues  of  the  lands  and  estates  of  Billie, 
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7  Feb.  1834.  <  mentioned  in  the  trust-deed  referred  to,  and  appoint  Mr  David 

<  Milne,  advocate,  to  be  judicial  fector  ad  interim  on  said  estates, 

<  with  the  usual  powers,  on  his  finding  caution  before  extract,  in 

*  common  form  *.' 
Thereafter,  William  King  Hunter  presented  the  present  peti- 
tion, which  prays  the  Court  to  recal  the  sequestration  and  the 
appointment  of  Milne,  and  <  to  find  that  the  petitioner,  as  sole 

<  trustee  named  and  appointed  by  the  deceased  James  Hunter, 

<  under  the  deed  of  assumption  founded  on,  is,  by  virtue  thereof, 

*  and  of  the  several  deeds  of  trust,  entitled  to  the  possession  and 

*  administration  of  the  said  estate,  subject  to  the  provisions  of  the 
.  <  said  trust-deeds,  and  that  no  legal  or  relevant  grounds  have  been 

<  stated  for  depriving  him  of  the  said  possession,  or  disturbing  him 

*  therein,  in  terms  of  the  trust-deeds/ 


Petiiiotier*s 
Pleas. 


In  support  of  the  petition  it  was  pleaded — 1.  That  the  power  of 
assuming  trustees  was  the  necessary  consequence  of  those  views 
and  intentions  in  which  the  trust  originated.  The  testator  having 
in  view  extensive  prospective  purposes,  requiring  a  course  of  time 
to  carry  them  into  effect,  was  under  the  necessity  of  providing  for 
a  succession  of  administrators  or  trustees,  until  his  whole  views 
should  be  accomplished,  otherwise  the  trust  might  have  £edlen  be- 
fore these  were  fulfilled.  He  accordingly,  by  the  first  trust-deed, 
makes  express  provision  for  this,  by  conferring  on  his  trustees  the 
most  ample  powers  of  assumption  and  selection ;  and  although  the 
supplementary  trust-deed  altered  the  former,  it  was  only  so  far  as  re- 
spected the  nomination  of  the  trustees.  It  did  not  annul  that  deed, 
but,  Dn  the  contrary,  expressly  declared  that  it  was  executed  in  fulfil- 
ment of  all  the  ends  and  purposes  of  the  former  deed,  and  that  tbe 
new  trustees  should  have  the  same  powers  as  those  originally  named, 
<  excepting  to  far  as  altered  by  these  presents,'  and  there  was  do 
alteration  as  to  the  power  of  assumption ;  and,  indeed,  the  power 
being  given  in  the  first  deed  in  the  plainest  and  clearest  words,  it 
ought  to  appear  that  it  has  beea  revoked  in  terms  equally  plain  and 
clear.  At  all  events,  as  the  validity  of  the  deed  of  assumption  was 
at  present  under  discussion,  in  an  action  of  reduction  depending  be- 
fore Lord  Moncreiff,  the  petitioner,  who  had  a  good  prima  fade 
title,  ought  not  to  be  disturbed  in  his  possession,  until  the  result  of 
the  action  of  reduction  was  ascertained ;  and  there  was  nothing  in 
the  management  either  of  the  late  James  Hunter  or  of  the  peti- 
tioner to  justify  the  taking  of  the  estate  out  of  the  hands  in  which  it 
had  been  placed,  in  virtue  of  the  powers  conferred  by  the  testatator. 

*  It  has  not  been  thought  necessary  to  insert  the  opinions  delivered  at  this  advising, 
as  they  are  substantially  tiie  same  as  those  which  were  pronounced  upon  advising  the 
petition  for  recal  of  the  sequestration. 
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Pkadedforthe  respondents — 1.  The  power  of  assuming  new  trns-  7  Feb.  1834. 
tees  was  given  only  to  the  trustees  named  in  the  original  deed,  for     ^"^"V^ 
tbe  narratiye  of  the  second  deed  shews,  that  although  the  truster  has  ^^e^and 
this  power  in  his  view  when  framing  it,  he  nevertheless  did  not  re-  Others, 
new  it,  and  this  must  have  been  done  ex  proposito.     The  estates  j^^^^  .  ^  , 
are  conveyed  to  the  three  new  trustees,  ^  or  to  such  other  person  PleH. 

<  or  persons  as  may  hereafter  be  named  and  appointed  by  me ;'  and 
it  is  afterwards  declared,  that  ^  a  majority  of  my  said  trustees,  ac- 

<  eepting  and  surviving,  shall  at  all  times  form  a  quorum."  The  con- 
vejance  is  thus  limited  to  the  parties  named,  and  such  other  per- 
sons as  might  be  afterwards  named  by  himself;  and  the  new  trus- 
tees were  appointed  to  act  together,  instead  of  acting  singly,  and 
in  saceession,  as  by  the  former  deed,  and  two  of  them  are  declared 
to  be  a  quorum.  Although,  therefore,  a  power  of  assumption  did 
exist,  it  could  validly  be^exercised  by  James  Hunter  alone,  the  other 
trustees  being  alive,  and  not  having  the  power  to  resign.  Besides, 
the  deed  executed  by  the  late  Mr  Hunter,  conferred  powers  on  the 
iBsamed  trustees  to  name  other  trustees,  and  to  fix  how  many  should 
be  a  quorum,  which  powers  were  not  contained  either  in  the  origi- 
nal trust-deed,  or  supplementary  trust-deed.  2.  But,  considering 
the  circumstances  in  which  the  petitioner  was  placed,  he  was  not 
eligible  to  the  office  of  trustee,  being  liable  to  be  called  to' account 
in  the  character  of  factor,  which  he  enjoyed  for  some  time,  and  of 
eantioner  for  the  late  James  Hunter,  whose  accounts  still  remain 
unsettled,  and  being,  moreover,  the  party  by  whom,  as  trustee,  such 
acooantings  would  fall  to  be  prosecuted,  the  result  of  which  would 
be,  that  he,  as  trustee,  would  have  to  call  himself  to  account  in 
those  different  characters.  Supposing,  therefore,  that  the  deed  in 
question  has  conferred  a  power  of  assumption  on  the  trustees,  the 
appointment  by  James  Hunter  of  his  brother,  the  petitioner,  was  not, 
in  these  circumstances,  the  exercise  of  a  sound  discretion,  and  it  is 
the  duty  of  the  Court  to  control  the  exercise  of  all  such  powers — 
Ms  Com.  ii.  367,  369,  370— Campbell  v.  M'Nair,  11  July  1805 
— Wedale  v.  Price,  Second  Cases  in  Chancery^  130 — Webb  t?.  Lord 
Siaftesbury,  7  Vesey^  400 — Beaufort  v.  Berty,  1  WillianCs  Rep* 
702 — Garland  v.  Garland,  2  Vesey  jtm,  137 ;  2  Vesey  and  Beames, 
208.  At  all  events,  no  change  of  circumstances  having  occurred 
since  the  sequestration  was  awarded,  no  sufficient  reason  has  been 
SBsigoed  for  recalling  the  same ;  and  while  any  doubt  remains  as  to 
the  validity  of  the  petitioner's  title,  that  of  itself  is  a  sufficient  rea- 
son for  continuing  the  sequestration,  till  the  result  of  the  action  of 
redaction. 

At  the  advising  Lord  Balgray  said — This  case  is  brought  before  Opinion  of 
your  Lordships  on  a  petition  by  Mr  William  King  Hunter,  the  ^*'"'^*' 
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7  Feb.  1834.  prayer  of  which  is,  ^  to  recal  the  sequestration,  and  the  appointment 
^  of  Mr  Milne,  and  to  find  that  the  petitioner,  as  sole  trustee  named 
^  and  appointed  by  the  deceased  James  Hunter,  under  the  deed  of 
*  assumption  founded  on,  is,  by  virtue  thereof,  and  of  the  several 

<  deeds  of  trust,  entitled  to  the  possession  and  administration  of  the 

<  estate,  and  that  no  legal  or  relevant  grounds  have  been  stated  for 

<  depriving  him  of  the  said  possession,  or  disturbing  him  therein,' 
&c.  This  is  a  question,  therefore,  which  necessarily  involves  two 
different  points ;  one  a  case  of  law,  and  the  other  a  question  of  dis- 
cretion on  the  part  of  the  Court.  The  question  of  law  at  present 
forms  the  subject  of  discussion  before  Lord  Moncreiff  in  an  ordinary 
action,  but  still  I  very  much  doubt  the  power  of  Mr  James  Hunter, 
under  the  supplementary  trust-deed,  to  appoint  the  present  petitioner 
to  the  office  of  trustee.  I  think,  on  looking  to  the  terms  of  that  supple- 
mentary deed,  that  Mr  Home  reserved  to  himself  alone  the  power  to 
appoint  additional  trustees.  But  without  going  much  into  that  ques- 
tion, which  is  embraced  by  the  ordinary  action,  I  think  the  Court  hare 
a  most  material  interest  in  interposing  their  authority  hoc  statu ;  he- 
cause  I  have  always  understood  that  this  Court  have  a  superinten- 
dence of  all  trustees,  and  that  even  when  the  trust  and  the  nominadon 
of  the  trustee  are  admitted,  they  must  still  see  that  it  is  properly  ma- 
naged, for  our  nobile  officium  gives  us  the  power  to  interpose  for  the 
benefit  of  the  truster,  and  all  concerned.  Taking  that  general  view, 
and  even  supposing  that  James  Hunter  had  had  the  power  confer- 
red on  him  of  naming  or  assuming  other  trustees  into  the  trust,  still 
I  say  he  was  bound  in  law  to  exercise  that  power  with  prudence 
and  discretion,  and  with  the  sole  view  of  benefiting  the  estate ;  and 
if  he  has  exceeded  that  discretion,  and  has  not  acted  as  a  wise  and 
prudent  man  ought  to  do,  this  Court  has  the  right  to  interpose  its 
authority  in  such  a  case,  even  although  the  most  undoubted  power 
had  been  conferred  on  the  party.  In  the  present  case  I  think  there 
are  grounds  for  the  persons  chiefly  interested  to  call  on  the  Court 
to  interfere,  especially  when  I  look  to  the  connection  this  gentle- 
man, the  petitioner,  had  with  the  trust  at  the  time  of  his  appoint- 
ment. He  appears  to  have  been  the  cautioner  for  his  brother,  James 
Hunter,  and  must  therefore  be  responsible  for  all  his  actings. 
He  was  also  factor  on  the  estate,  and,  as  such,  intromitted  with  krge 
sums,  for  which  he  is  accountable  himself.  Now,  was  it  a  prudent 
or  a  wise  measure  on  the  part  of  Mr  James  Hunter  to  appoint  his 
own  brother,  standing  in  the  situation  of  cautioner  for  himself? 
Was  it  a  prudent  measure  to  appoint  his  own  brother  sole  trustee^ 
and  this  without  being  bound  to  find  caution ;  for  the  office  is  gra- 
tuitous, and  he  is  in  the  situation  of  a  trustee  nominated  by  the  tes- 
tator, and  therefore  not  bound  to  find  caution  ?  Now,  I  ask  yoar 
Lordships,  would  any  prudent  man  have  conferred,  in  these  circiun- 
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stances,  the  office  on  his  own  brother  ?  Does  it  not  shew  an  inte-  7  Feb.  1834i 
rested  motive  ?  a  purpose  of  benefiting  the  party,  instead  of  bene-     ^""^V^^ 
iiting  the  estate?  I  think,  on  the  whole,  there  are  sufficient  grounds,  Hom^and 
« in  law  and  in  justice,  to  find  that  Mr  William  King  Hunter  is  not  Others, 
entitled  to  the  management  of  this  estate  as  trustee.  Opinion  of 

Lord  President — I  think  it  more  than  doubtful  whether  the  deed  Court, 
of  assumption  was  legal.  I  say  more  than  doubtful.  By  the  sup- 
plementary deed,  new  trustees  are  appointed  by  the  testator,  and 
it  is  declared  that  a  majority  accepting  and  surviving  shall  at  all 
times  form  a  quorum.  Now,  if  they  had  the  power  of  assuming 
new  trustees,  it  could  only  be  done  by  the  quorum  accepting  and 
sarviving;  but  Mr  Pringle  did  accept  and  did  survive,  as  well  as 
Mr  Hunter,  thns  constituting  a  quorum  at  the  date  of  the  deed 
executed  by  the  latter,  assuming  his  brothers  as  trustees.  Nothingi 
bowever,  done  singly,  either  by  Mr  Pringle  on  the  one  hand,  or  by 
James  Hunter  on  the  other,  could  be  valid,  even  allowing  the  power 
of  assumption  to  exist  in  the  quorum.  But  I  think  it  did  not  ex- 
ist under  the  supplementary  deed,  and,  moreover,  that  it  was  omitted 
ex  proposito.  Reverse  the  case,  and  suppose  that  the  original  trust- 
deed  had  given  no  power  of  assumption,  but  that  the  supplementary 
deed  bad  given  it  directly  and  explicitly,  would  you  not  then  have 
held,  that,  in  the  last,  the  power  was  ex  proposito  conferred,  that 
the  truster  was  to  be  taken  as  having  said,  <  in  my  original  trustees 
*  I  had  not  that  confidence,  but  in  my  new  trustees  I  have,  and  con- 
'  seqaently  I  give  them  the  power  ?'  But  when  it  is  the  reverse, 
mnst  you  not  hold  it  to  have  been  omitted  ex  proposito?  He  gave 
the  power  by  the  first  deed  and  not  by  the  second.  The  power  of 
assumption  is  an  extraordinary  act  of  management.  The  truster 
might  have  even  said,  I  have  the  same  confidence  in  the  new  trus- 
tees as  in  the  old,  but  I  think  it  wrong  to  give  that  power  at  all, 
and  I  reserve  it  to  myself.  Now,  if  you  hold  the  power  in  the  first 
case  supposed  to  have-  been  added  ex  proposito,  you  must  hold,  in 
the  case  which  has  happened,  that  it  was  omitted  ex  proposito. 

I  therefore  hold  that  the  new  deed  does  not  give  the  power. 
Bat,  supposing  it  did,  I  clearly  concur  with  Lord  Balgray,  that  the 
most  unjustifiable  thing  Mr  James  Hunter  could  have  done  was  to 
aame  his  own  brother,  because  his  first  act  ought  to  have  been,  to 
have  called  himself  to  account  in  half-a-dozen  capacities,  he  having 
acted  as  cautioner  for  his  brother  and /actor  on  the  estate,  &c.  in  all 
which  he  is,  or  may  be,  debtor  to  the  estate,  and  responsible  for  his 
actings.  Therefore,  to  hold  that  he  is  a  proper  trustee  seems  to  be 
qaite  wild  and  out  of  the  question.  I  am  for  refusing;  and  if  the  peti- 
tion is  refused,  the  interim  appointment  of  Mr  Milne  (for  it  is  in- 
terim, although,  to  be  sure,  without  limitation  as  to  time,)  will  con- 
tinue in  the  meantime ;  but  reserving  to  Mr  Home  of  Paxt9n,  and 
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7  Feb.  1834.  others  interested,  to  apply  to  the  Court,  at  the  proper  period,  for  a 
more  permanent  management  in  the  shape  of  a  curator  bonis,  which 
is  the  course  where  a  trust  has  fallen.  Whether  they  may  suggest 
Mr  Milne,  or  whether  he  may  decline  to  meddle  more  in  this  com- 
plicated  trust,  we  cannot  say,  but,  in  the  meantime,  I  think  we 
ought  to  refuse  the  petition. 

Lord  Craiffie. — I  will  not  here  anticipate  the  question  regarding 
the  petitioner's  appointment  as  a  trustee,  which  is  now  depending 
in  the  Court,  in  the  proper  and  regular  form.  In  the  existing  cir- 
cumstances, and  pending  a  litigation,  in  which  tlie  conduct  of  the 
petitioner  and  of  his  deceased  brother,  during  a  long  period  of  years, 
and  involving  claims  to  a  great  pecuniary  amount,  have  become  the 
subject  of  discussion,  the  management  ought  to  be  placed  in  other 
hands.  * 

lA)rd  Gillies* — I  agree  with  the  Lord  President  and  Lord  Bal- 
gray;  and  although  the  question  of  law  may  depend  on  the  result 
of  another  cause,  (and  I  am  not  disposed  to  give  an  opinion  unne- 
cessarily,  on  a  question  of  law  not  before  the  Court,)  still  it  is  here 
also  brought  unavoidably  before  us  incidentally,  and  I  have  no  diffi- 
culty in  stating  it  as  my  opinion,  that  this  person,  James  Hunter,  was 
not  entitled  alone  to  cany  on  the  ordinary  business  of  the  trust,  still 
]ess  to  appoint  new  trustees,  without  the  concurrence  of  Mr  H<HDe 
of  Paxton,  and  those  interested.     It  was  said,  that  the  trnst-deed 
gave  the  trustees  a  power  of  denuding ;  but  when  you  talk  of  denu- 
ding of  a  trust  it  does  not  mean  voluntary  denuding,  but  it  means 
that  the  party  shall  be  legally  denuded ;  for  a  trustee  cannot  denude 
without  having  the  authority  of  this  Court     Now,  here  two  were 
declared  to  be  a  quorum ;  and  when  Mr  Pringle  lives  and  dies  a 
trustee,  and  when  the  one  trustee  acts  without  the  concurrence  of 
the  other,  I  do  not  see  how  his  acts  can  stand.     This  is  quite  a  dif- 
ferent case  from  Ochterlony's.      Suppose,  for  instance,  that  Mr 
Hunter  had  called  on  Mr  Pringle  to  have  concurred  with  him,  and 
he  had  refused ;  I  ask  if  this  Court  could  have  compelled  Mr  Pringle 
to  join  Mr  Hunter  in  nominating  his  own  brother  ?     At  any  rate, 
if  Mr  Hunter  thought  the  case  so  dear,  he  might  have  called  on  Mr 
Pringle  to  concur  with  him,  as  Mr  Pringle  was  his  co-trustee ;  and 
if  he  would  not,  he  might  have  tried  an  application  to  the  Court 
But  I  have,  besides  this,  the  direct  authority  of  Mr  James  Hunter 
himself,  that  there  was  no  power  by  the  supplementary  deed  to 
name  new  trustees ;  for  when  Mr  Molle  proposes  to  name  a  trustee, 
under  the  power  alleged  to  be  contained  in  the  supplementary  deed, 
what  does  Mr  Hunter  say?  He  writes  that  he  highly  disapproves  of 
the  step,  and  holds  that  it  would  be  a  proceeding  ultra  vires  of  their 
powers.     But  this  gentleman,  who  describes  such  a  measure  as  be- 
ing ultra  vires  of  their  powers,  it  appears,  has  at  length  found  it  con. 
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renient  and  proper  to  assume  his  own  brother  into  the  trust.     I  7  Feb.  1834. 
concur  entirely  with  your  Lordships  in  the  other  view  you  have 
expressed,  and  in  refusing  this  petition.  Home  and 

The  Covrt  refused  the  petition,  with  expenses.  Others. 

Judgment. 
Forlbe  Petitioner,  Kmy,  J^tOker/urd.        Wnu  PoUock,  S.  S.  C.  Agent.        For  the  Rc- 

fpondent,  Dean  o/Fac.  (Hope,)  A.  Wood,         Hugh  M** Queen,  W.  8.  Agent. 

c. 


SECOND  DIVISION. 

No.  LIII.  7  February  1834. 

HILL  AND  CAMPBELL 

against 

THE  DUKE  OF  MONTROSE. 

SoPBBiOR  AND  Vassal. — Non-Entry. — The  Court  having  declared 
lands  in  rum-entryj  and  remitted  to  the  Lord  Ordijiary  to  determine 
at  to  the  comequmces  thereof,  the  retoured  duties  were  found  due  from 
Ae  term  of  the  pursuers^  entry  to  the  superiority^  being  within  the 
period  of  forty  years^  and  the  fill  rents  of  the  hmdsfrom  the  date  of 
Ae  judgment  of  the  Court* 

TfliscaBe,  in  pursuance  of  the  remit  in  the  interlocutor  of  the  Court, 
reported  10  July  1883,  having  returned  to  the  Lord  Ordinary, 
kis  Lordship  found,  that  the  full  rents  of  the  lands  libelled  were  due 
to  the  pursuers  since  the  date  of  the  remit ;  and  found  the  retoured 
duties  due  for  the  term  of  forty  years  back,  from  Martinmas  1808, 
being  the  term  of  the  pursuer  Mr  Hill's  entry  to  the  superiority 
io  question. 

The  defender  having  reclaimed^  the  Court  adhered  to  the  first  judgment, 
findug,  but  altered  the  second,  and  found  that  the  retoured  duties 
were  due  only  from  the  date  of  the  pursuers'  entry  to  the  subjects, 
the  term  of  the  pursuers'  disposition  being  held  to  exclude  any  re- 
troBpective  claim  to  these  duties. 

Bv  the  Pursuers,  Meadmad,  Hamilton,        John  Campbdljvn,  W.  S.  Agent.  For 

the  Defender,  Dean  ofFac.  (Hope,)  Ruiherfurd.  Dundas  Sf  Wibon,  W.  S. 

Agents.        F,  Clerk. 

S. 
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No.  LIV.  11  February  1834. 

Mrs  AGNES  HYSLOP  or  GORDON  and  Others 

against 

The  TRUSTEES  of  ALEXANDER  H.  MAXWELL 

Presumed  Will, — Faculty. — Testament. — A  party  having^  bgn 
general  disposition  and  settlement^  conveyed  her  whole  property  to  her 
sisters  at  her  death^— found  tliat  this  carried  a  principal  sum  lefUnf 
a  third  party  f  posterior  to  the  settlemefU)  to  trustees^  with  direction 
to  pay  her  an  annuity  ^  corresponding  to  the  legal  iiUerestj  during  ha 
lifcy  and  with  power  to  her  to  dispose  of  the  principal  sum  at  her 
death* 

The  late  Mr  Maxwell  of  Munshes,  by  his  trust-disposition  and  set- 
tlement, dated  in  July  1814,  conveyed  his  whole  property  to  trusteeii 
for  the  purposes  therein  mentioned.  One  of  these  purposes  was  ex- 
pressed in  the  following  terms :  <  My  said  trustees  shall  be  booad 

<  and  obliged  to  pay  to  my  esteemed  niece  Marianne  Hyslop, 

<  daughter  of  Mrs  Jean  Maxwell,  my  sister,  and  the  deceased  W3- 

<  liam  Hyslop  of  Lochend,  a  clear  yearly  annuity  of  L.100  sterliog, 
'  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 

<  portions,  beginning  the  first  half  year's  payment  at  the  first  of  these 

<  terms  that  shall  happen  after  my  decease,  and  so  forth  termly 

<  thereafter,  during  her  life,  with  a  fifth  part  more  of  penalty  in  esse 

<  of  not  punctual  payment,  and  with  power  to  the  said  Marianne 
(  Hyslop,  by  will  or  other  deed  under  her  hand,  to  dispose  of  and 

<  convey,  as  she  may  think  proper,  after  her  decease,  the  capital  som 

<  of  L.2000  sterling,  to  be  set  apart  by  my  said  trustees,  for  answer- 

<  ing  her  said  annuity,  out  of  my  said  executry  and  effects,  and  wUch 

<  sum  my  said  trustees  are  hereby  directed  to  pay,  in  the  way  slie 

<  may  order  and  appoint' 

.  Miss  Hyslop,  in  whose  favour  the  above  legacy  was  conceifed, 
executed  a  disposition  and  settlement,  of  date  1  June  1815,  (she 
not  being  then  aware  of  that  bequest,)  by  which  she  <  gave, 

*  granted,  assigned,  disponed,  conveyed,  and  made  over,  to  and 

<  in  favour  of  my  three  sisters,  (the  pursuers,}  and  survivors  or  sar- 

*  vivor  of  them,  equally  among  them  if  more  than  one,  and  in  the 

<  event  of  any  of  my  sisters  predeceasing  me,  then  to  their  child  or 

<  children,  equally  among  them  if  more  than  one,  the  share  or  pro- 
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portion  to  which  their  mother  might  have  right  in  virtue  hereof,  11  Feb.  1834. 
all  and  whatever  lands,  annualrents,  tenements,  and  heritable  sab-     ^^"^V^^ 
jects,  now  belonging  or  that  may  belong  to  me  at  the  time  of  my  qI^^J^  °nd 
death,  with  the  whole  writs  and  securities  of  and  concerning  the  othen  v. 
game,  granted  or  conceived  in  favour  of  me,  my  authors  and  pre-  ^^^^* 
decessors,  and  whole  clauses  of  warrandice,  procuratories  of  resig- 
'  nation,  precepts  of  sasine  and  other  clauses  therein  contained,  and 
t  all  that  has  followed  or  is  competent  to  follow  thereupon ;  as  also, 
( all  and  sundry  debts  and  sums  of  money  owing  or  which  may  be 
(owing  to  me  at  the  time  of  my  death,  together  with  the  vouchers 
( therec^  and  all  diligence  and  execution  competent  thereon,  and 
(together  also  with  all  and  sundry  goods,  gear,  and  effects,  which 
( may  pertain  and  belong  to  me  at  the  time  of  my  death,  wherever 
(|itaated,  dispensing  with  the  generality  hereof,  and  declaring  this 

<  conveyance  to  be  as  effectual  to  all  intents  and  purposes  as  if 

<  every  particular  subject  and  debt  had  been  herein  specially  enu* 

<  merated/ 

Mr  Maxwell  died  on  28  June  1815,  after  which  Miss  Hyslop  re- 
ceived the  above  annuity  from  his  trustees.  For  some  years  she 
drew  the  full  annuity  of  L.100 ;  but  afterwards  she  received  inte- 
rest of  the  capital  sum  of  L.2000,  at  a  reduced  rate.  She  died  on 
3  July  1831,  when  the  settlement  executed  by  her  in  1815  was 
band  in  her  repositories  unrevoked,  and  without  any  addition  or 
alteration. 

The  present  action  was  then  raised  by  her  sisters,  her  executors 
and  disponees  under  the  settlement,  against  Mr  Maxwell's  trustees, 
for  payment  of  the  L.2000  left  by  Mr  Maxwell's  will  to  be  dis- 
posed of  by  her,  as  being  included  in  the  general  conveyance  of  her 
property  to  the  pursuers  by  her  settlement 

In  defence  it  was  pleaded — 

1.  By  the  terms  of  Mr  Maxwell's  deed  of  settlement,  Miss  Hys-  Defenden* 
lop  had  an  absolute  right  to  an  annuity  of  L.100,  without  reference  ^^***' 

to  any  capital  sum  to  be  set  apart  for  that  annuity ;  and  neither  she, 
daring  her  lifetime,  nor  her  representatives  as  such,  had  any  inte- 
rest in  the  sum  of  L.2000  which  forms  the  subject  of  the  present 
action,  and  had  no  connection  whatever  with  the  annuity.  But 
Hiss  Hyslop  had  merely  a  power  conferred  on  her  to  direct  Mr 
Maxwell's  trustees  to  pay  that  sum  after  her  death,  in  the  way  she 
Bbould  specially  order  and  appoint 

2.  Where  a  power  to  burden  or  bequeath  a  sum  payable  out  of  a 
certun  property  is  conferred  upon  a  party,  that  power  must  be  spe- 
o&Uy  exercised;  and  the  right  which  is  the  subject  of  the  power 
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11  Feb.  1834.  will  not  be  effectually  conveyed  by  any  general  sweeping  dUposi. 
tion  or  bequest,  however  unlimited  in  terms.  This  is  the  dedded 
principle  of  the  English  law — Sngden  on  Powers^  284 — Andrew  9. 
Emmet,  BrowrCs  Chancery  CaseSf  ii.  297 — Nannock  v.  Horton,  20 
July  1802,  Vesey^  vii.  391— Bradley  v.  Westcott,  15  March  1807, 
Veseyy  xiii.  445 — Keith  v,  Seymour,  31  Jan.  and  4  Feb.  1828} 
RuaseWs  Chcmcery  Bep.^  iv.  263.  The  only  analogous  case  in  Soot- 
land  is  Milne  v.  Milne,  6  June  1826.  There  the  opinions  of  the 
judges  were  all  conformable  to  those  of  the  English  lawyers,  aod 
concur  in  adopting  the  judgments  in  England  as  precedents  in  this 
country,  and  shew  the  great  importance  to  be  attached  to  the  cir- 
cumstance of  the  will,  founded  as  an  execution  of  power,  being  rf 
an  earlier  or  a  later  date. 

3.  The  deed  of  settlement  by  Miss  Hyslop  being  in  its  terms  ex- 
pressly limited  to  property,  either  vested,  or  to  be  rested  in  her, 
during  her  lifetime,  was  not  an  effectual  exercise  of  the  power  con- 
ferred upon  her  by  Mr  Maxwell,  and  did  not  convey  the  subject 
of  that  power,  which  never  vested,  and  could  not  vest  in  Miss  Hys- 
lop. 

4.  Miss  Hyslop's  settlement  being  a  settlement  executed  before 
the  power  in  question  was  conferred  upon  her^  wofild  not  havebe^ 
an  effectual  exercise  of  such  a  power,  which  could  never  have  been 
in  her  coatemplation  at  the  time,  even  if  the  terms  of  her  convey- 
ance had  been  more  comprehensive  then  they  are. 


Pursuers* 

FJeaa. 


Answtred  for  the  pursuers — 

By  the  law  of  Scotland,  a  last  will  and  testament  takes  effect  at 
the  date  of  the  death  of  the  granter;  and  where  it  is  a  settlement  of 
the  party's  whole  property,  it  is  not  limited  in  its  operation  to  what 
he  was  possessed  of  at  the  date  of  the  settlement,  but  to  all  he  pos- 
sessed at  the  time  of  his  death.  There  can  be  no  doubt  that  Miss 
Hyslop's  settlement,  although  dated  in  June  1815,  carried  property 
subsequently  acquired.  It  reached  not  merely  property  which  be^ 
longed  to  her  at  the  time  of  its  execution,  but  all  that  might  be- 
long to  her  at  the  time  of  her  death.  It  can  make  no  difference, 
upon  any  recognised  legal  principle,  that  Miss  Hyslop,  at  the  time 
she  made  her  settlement,  was  not  aware  of  the  bequest  by  her  UDcle 
in  her  favour.  Her  settlement  comprehended  every  thing  she 
might  subsequently  acquire,  and  have  or  possess  at  the  time  of  her 
death.  The  date  of  the  execution  of  the  settlement  is  of  no  moment: 
it  is  the  date  of  her  death  that  can  be  alone  looked  to. 

Keeping  this  in  view,  all  the  words  and  expressions  of  the  instru- 
ment are  to  receive  that  construction  which  is  best  calculated  to 
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give  effect  to  the  will  and  intention  of  tbe  granter.     It  is  the  rule  11  Feb.  lesk 
of  the  law  of  Scotland,  in  the  construction  of  such  deeds,  to  give 
effect  to  what  was  plainly  the  intention  of  the  testator.     There  can  Gordon  and 
be  no  doubt  Miss  Hyslop  intended,  by  her  settlement,  to  give  every  others  v. 
thing  which  she  should  die  possessed  of,  after  paying  her  debts  and  xru^suwi' 
a  fev  l^ciesj  to  her  three  sisters,  whom  she  appointed  her  execu'o  . 

Pursuers* 
W"-  .  ,  Pleas. 

The  extent  of  Miss  Hyslop's  interest  under  her  uncle's  settlement 
was  not  limited  to  the  mere  annuity  of  L.100.  For  payment  of  this 
annaity  his  trustees  were  to  set  apart  a  capital  sum  of  L.2000,  aod 
diey  did  so ;  and  when  the  rate  of  interest  fell,  Miss  Hyslop  did  not 
get  her  full  annuity  of  L.100,  but  only  the  interest  accruing  to 
the  above  capital  sum.  It  is  true,  she  could  not  dispose  of  the 
capital  sum,  so  as  to  disappoint  her  own  annuity,  nor  grant  any 
deed  to  affect  it  daring  her  life ;  but  her  power  over  it,  by  any  deed 
to  take  effect  after  her  death,  was  absolute,  the  only  restriction  be'* 
log,  that  she  could  not,  by  herself  or  others,  levy  it  from  the  trus« 
tees  during  her  life.  The  right  to  dispose  of  this  L.2000  vested  in 
her,  by  her  suryivance  of  her  uncle ;  and  she  exercised  that  right 
by  the  settlement,  by  which  she  intended,  and  did  actually  convey, 
all  property,  and  every  thing  that  belonged  to  her,  to  her  execu- 
tors. 

Although  the  law  of  England  has  been  referred  to  by  the  defend- 
ers, in  reference  to  the  construction  of  powers,  it  is  plain  that  this 
case  must  be  ruled  by  the  law  of  Scotland,  and  not  by  the  law  of 
England,  whidi  upon  this  point  is  very  abstruse.  Even,  however, 
b]r  the  law  of  England,  a  party  will  be  held  to  have  effiectually  ex- 
eictsed  a  power,  though  there  should  be  n6  express  reference  or  al- 
huion  to  that  power,  if  the  object  of  the  testator  could  not  be  ac-* 
Gomplished,  unless  it  should  be  held,  that  in  what  he  did  he  re-* 
ferred  to  the  power,  and  did  actually  exercise  it.  By  the  law  of 
Scotland,  reference  to  a  power  is  not  necessary,  if  it  is  clear  the 
party  intended  to  exercise  it.  The  exercise  of  the  power  will  be 
presumed,  whenever  the  intention  of  the  testator  cannot  be  folly  and 
efectually  brought  out,  except  by  presuming  its  exercise.  Thds 
point  was  in  effect  decided  in  the  case  of  Milne  v.  Milne,  6  June 
1826. 

In  this  case  there  can  be  no  doubt  of  the  testator's  intention  to 
giye  every  thing.  But  this  is  not  to  be  held  as  a  question  of  power ; 
the  subject  belonged  to  Miss  Hyslop,  more  particularly  for  all  pur- 
poses of  settlement  and  mortis  causa  conveyance. 

The  difference  between  the  law  of  Scotland  and  the  law  of  Eng- 
hmd,  ui  reference  to  the  point  stated  by  the  defender,  was  most 
pobtedly  marked  by  the  Lord  Chancellor  in  the  case  of  Cameron 
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II  Feb.  1834.,  V.  Mackie,  13  May  1831,  decided  in  the  House  of  Lords  9  Angut 
lb38. 


Hyslop  or 
Gordon  and 
Others  v. 
Maxweirs 
Trustees. 


The  Lord  Ordinary  found,  <  that  the  deceased  Alexander  Hemes 

*  Maxwell,  Esq.  by  his  trust-deed,  settled  a  liferent  annuity  of 

<  L.100  on  his  niece,  Marion  Hyslop,  and  directed  his  trustees  to 
^  set  apart  a  capital  of  L.2000  to  answer  that  annuity,  and  he  em- 

*  powered  the  said  Marion  Hyslop,  by  will,  or  other  deed  under  her 

*  hand,  to  dispose  of  the  capital  so  set  apart  after  her  decease :  Fiodi^ 

<  that  Marion  Hyslop,  by  her  settlement,  gave,  granted  and  dlspooed 

<  to  her  sisters,  the  pursuers  of  this  action,  and  the  survivors  or  sor* 

*  vivor  of  them,  all  the  heritable  property  belonging  to  her,  or  tbt 

<  might  belong  to  her  at  the  time  of  her  death ;  all  debts  due,  or 

*  that  might  become  due  to  her,  and  goods,  gear  and  effects  tbat 

<  might  belong  to  her  at  that  time :  Finds,  that  this  conveyance  to 

<  the  pursuers  must  be  construed  to  include  the  above-mendoned 

*  capital  sum  of  L.2000,  of  which  the  testatrix  had  the  unlimited 

<  disposal  under  her  uncle's  settlement,  with  the  interest  due  upon 

<  it,  and  therefore  decerns  in  terms  of  the  libel ;  finds  the  defenden^ 
'  as  trustees,  liable  in  expenses,'  &c« 

To  this  interlocutor  the  Lord  Ordinary  added  the  f<^owingnotc: 

<  It  is  not  disputed  that  Miss  Hyslop,  under  the  settlement  of  her 

*  uncle,  had  power  to  dispose  of  the  L.2000,  set  apart  to  answer  her 

<  annuity,  by  a  will  or  other  probative  writing,  or  that  the  settle- 

<  ment  which  she  has  executed  is  probative.     The  only  question, 

<  therefore,  is,  whether  the  general  conveyance  in  favour  of  hersis- 

<  ters  is  an  execution  of  the  power,  and  comprehends  that  soul 

<  According  to  a  very  strict  and  rigorous  construction  of  the  instm- 

<  ment,  it  may  perhaps  be  admitted,  that  the  words  used  do  not  com- 

<  prehend  it;  for  neither  was  the  fee  vested  in  her  person,  nw  could 

<  the  trustees  have  been  called  to  denude  of  it  during  her  life.    Bat 

*  testamentary  deeds  are  not  so  construed ;  on  the  contrary,  it  is  an 

<  invariable  rule  that  they  shall  receive  the  most  liberal  interpreta- 

<  tion,  and  that  which  carries  the  presumed  intention  of  the  testator 

<  into  effect.     The  sum  in  dispute,  though  not  technically  Mis 

<  Hyslop's  property,  was  virtually  so.     She  had  tlie  interest  of  it 
^  during  her  life,  and  the  unlimited  power  of  disposal  at  her  death. 

<  So  much  was  it  considered  her  property,  that  at  one  time  she  sub- 

<  mitted  to  a  reduction  of  her  annuity,  when  the  rate  of  interest  fell. 

<  Indirectly,  she  might  have  disposed  of  it  even  in  her  lifetime,  for 

<  onerous  causes,  by  a  deed  to  take  effect  at  her  death.     When  she 

<  made  a  settlement,  therefore,  leaving  every  thing  she  had,  or  might 

<  afterwards  have,  to  her  sisters,  no  reasonable  doubt  can  be  enter- 
^  tained,  that  she  meant  to  include  a  sum^  which,  in  effect,  was  as 
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ouch  hers  as  any  part  of  her  property.     A  drcumstance  much  11  Feb.  1834. 
founded  on  by  the  defenders,  viz.  that  her  settlement  was  executed    ^^^V^^ 
before  she  knew  of  her  uncle's  legacy,  is  quite  immaterial.     It  is  GoiJjJon  md 
settled,  that  a  testamentary  and  revocable  deed  is  to  be  held  as  the  Others  v. 
ultima  voluntas  testatoris,  that  is,  as  approved  of,  and  confirmed  ^^^^* 
down  to  the  last  hour  that  he  is  of  a  disposing  mind.     If  it  were 
not  80,  it  would  have  been  revoked  or  altered. 
<  The  parties,  in  their  argument,  referred  to  various  English  au- 
thc^ties  and  decisions,  which,  in  so  £bu:  as  they  profess  to  expound 
and  illustrate  those  general  principles  of  equity  which  should  ob- 
tain in  every  system  of  jurisprudence,  are  entitled  to  the  highest 
respect     But  it  is  otherwise  when  they  relate  merely  to  arbitrary 
and  technical  rules,  such  as  those  which  form  the  chief  part  of  the 
abstnue  doctrine  of  powers  in  the  law  of  En^and,  and  in  descri- 
bing one  of  which,  a  high  authority  in  that  law  has  said,  that  <  it 
f  would  startle  a  man  of  common  sense,  not  versed  in  legal  subtle- 
« ties,  to  understand  so  refined  a  distinction.'     The  defenders,  re- 
lying on  those  English  cases  and  dicta,  have  pleaded  that  a  ge- 
neral devise,  however  unlimited  in  terms,  will  not  comprehend  the 
sabject  of  the  power,  unless  it  refer  to  the  subject,  or  to  the  power 
itself,  or  unless  some  part  of  the  will  would  otherwise  be  inopera- 
tive.   If  that  be  a  rule  of  the  law  of  England,  it  is  enough  to  say 
tliat  no  trace  of  such  a  rule  ever  existed  in  the  law  of  Scotland. 
Not  is  this  to  be  regretted,  since  Lord  Alvanly,  in  allusion  to  it 
as  applicable  to  a  reserved  power,  stated  that  he  wished  the  rule 
had  been  otherwise ;  and  Lord  Eldon  said,  he  was  not  sure  that 
this  rule,  as  now  established,  did  not  defeat  the  intention  nine 
times  out  of  ten.     The  Lord  Ordinary  has  adverted  to  the  English 
law,  because  it  was  pressed  upon  him  at  the  debate,  and  because 
it  was  said  that  the  Court  had  given  much  weight  to  it  in  the 
case  of  Milne  v.  Milne,  June  6. 1 826.     But  both  the  decision  there, 
and  the  grounds  of  it,  were  in  perfect  accordance  with  the  views 
sow  stated.' 

The  defenders  reclaimed,  but  the  Court  unanimously  adhered.      Judgment. 

Lord  BaJgray, — I  have  no  difficulty  in  this  case.  Mr  Maxwell's  Opinion  of 
trustees  were  instructed  to  set  aside  L.2000  to  secure  an  annuity  ^"^ 
of  LlOO  to  Miss  Hyslop ;  and  by  the  same  deed,  power  was  given 
to  her  to  dispose  of  the  principal  sum  as  she  chose  after  her  death, 
and  the  trustees  were  ordered  to  pay  according  to  her  directions. 
Soon  after  Mr  Maxwell's  death,  the  trustees  actually  set  aside  the 
principal  sum  of  L.2000  for  this  purpose ;  and  this  appears  to  me  to 
be  a  very  strong  circumstance  in  the  case.  They  became  from  that 
time  Miss  Hyslop's  trustees  in  regard  to  this  L.2000.     She  was 
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II  Feb.  18M;  the  true  proprietor  of  the  sam,  and  entitled  to  dispoee  of  it  la  tbe 
same  way  she  could  dispose  of  any  of  her  other  funds.  Mr  Max< 
welFs  intention  was  clearly  to  give  his  niece  the  absolute  disposal 
of  this  sum.  It  is  not  uncommon  to  vest  a  sumi  as  -was  done  in  this 
case,  in  trustees,  the  interest  to  be  paid  to  an  individual  during  lus 
life,  with  power  to  that  individual  to  dispose  of  the  principal  at  kii 
death.  I  have  no  donbt  therefore  of  this  sum  belonging  to  Mia 
Hyslop,  and  being  at  her  disposal ;  and  I  have  as  little  difficulty  ai 
to  that  sum  being  carried  by  the  settlement  in  favour  of  hersisten. 
Whatever  was  the  date  of  that  settlement,  as  it  remained  unrevdced^ 
it  was  equally  effectual  as  if  it  had  only  been  executed  the  day  be- 
fore her  deadi. 

*  Lord  Craigie. — I  am  very  clearly  of  the  same  opinion.  Al« 
though  Miss  Hyslop  could  not  call  op  the  principal  sum  during  bei 
life,  she  had  unquestionably  the  disposal  of  it  at  her  death.  i 

*  Lord  GiStM.-— I  concur  in  every  word  of  the  Lord  Orduiary^ 
note. 

*  Lord  President — There  is  only  one  part  of  the  Lord  Ordinary'i 
note  I  cannot  entirely  agree  with.  He  says  the  fee  was  not  veaU 
•d  in  Miss  Hyslop's  person*  I  think  it  was.  I  diinki  whenever  tlis 
sum  was  vested  in  trustees  for  her  behoof,  it  truly  became  vested  h 
kef.     I  have  no  doubt  about  the  interlocutor. 


Xonf  Conkoum,  Ordtnsiy. 
WAh,  W.  S.  Agent. 
Agent.        B,  Clerk. 


Act.  Dean  i^Fac.  {Hopa^J  ROmfiafL  1km 

Alt.  Skau,  Jameson^  Otrigtison.         Wm.  Emmy,  W.  % 
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WILLIAM  BURN  CALLANDER 

against 
Mrs  ELIZABETH  LAIDLAW  or  ANDERSON. 

[ypothec. — Law- Agent. — Tailzie. — Jus  tebtii. — Frnid^  Ai 
an  agenfs  right  of  hypothec  over  the  titles  of  an  entailed  eOatejffrk 
business  account  incurred  by  an  heir  of  entail  in  possession,  was  not 
effectual,  after  (he  death  of  the  employer,  against  an  adjudging  cri^ 
ditor  of  the  entailer. 
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• 

b  M^  Mr  James  Jasdee  of  Justice-Hall  sold  the  lands  of  Cri^h-  11  Feb.  183^ 
tm  to  Mr  Fcingle.  The  disposition  contained  the  following  clause :    ^«^v^^ 

<  And  &rther>  kaeause  the  said  Mark  Pringle  has  paid  as  great  a  de"T  Mn'^ 
*  price  for  the  said  Umdsy  teinds,  and  others  above  disppned,  as  for  the  LaidUw  or 

<  stock,  therefore  I,  tlhs  said  James  Justice,  bind  and  oblige  me,  ^°^^'^*<>^* 

<  and  my  foresaids,  to  wanant,  acquit  and  defend  the  said  Mark 

<  Pringle  from  all  minister's  stppend,  future  augmentations,  and  alt 

<  oAsr  bordeBa  of  whatsoever  nature  imposed,  or  that  shall  beimpo? 
<8ed  apon  the  said  teifids,  parsonagia  and  vicarage,  except  the  stin 
'pend  then  payable  to  the  minister,'  &c. 

After  payment  of  Mi  Justice's  debts,  the  balance  of  the  price 
of  Crichton  was  to  be  laid  out  in  the  purchase  of  the  lands  of  Ug« 
itoQ  and  Over  Howden,  now  called  Justice-Hall ;  the  conveyance. 
to  be  taken  to  Mr  Justice  and  his  wife  in  liferent,  and  their  son  ii| 
fte.  The  balance  of  the  price  was  only  paid  by  Mr  Crichton  on 
eondidon  of  his  receiving  a  bond  of  warrandice;  and  that  this  war* 
nodice  was  to  be  made  real  over  the  lands  so  to  be  purchased*  Acr 
eofdiogly,  the  conveyance  to  the  lands  of  Ugston  contained  thi| 
daiue:  *  Providing  also,  that  the  said  lands  and  estate  above  di8pone4 

<  are,  and  shall  be  burdened  in  real,  warrandice  with  the  payment  of 
'  aoy  augmentation  of  stipend  that  shall  at  any  time  hereafter  be 

<  imposed  upon  the  lands  and  estate  of  Crichton,  in  terms  of  the 
!  daose  of  absolute  warrandice,  contained  in  a  disposition  by  the  aaid 
f  Mr  James  Justice  to  Mark  Pringle,  Esq.  of  Crichton,  dated  the 
(      day  of  July  1 738,  and  with  power  to  the  said  Mr  James  Justice^ 

<  for  the  said  Mark  Pringle,  his  heirs  and  successors,  their  farther 
f  security,  to  grant  them  an  heritable  security  and  iofeftment  of  war-* 
^  randice  upon  the  said  lands  against  the  said  future  augmentations.' 
.  In  yirtue  of  the  power  contained  in  this  disposition,  Mr  Justice^- 
m  21  June  1739,  granted  an  heritable  bond  over  the  lands  of  Ug-» 
itoD,  upon  which  Mr  Pringle  was  infeft. 

Mr  Justice  afterwards  executed  an  entail  of  the  lands  of  Justice- 
Hallsiid  Over  Howden.  Mr  James  Justice,  grandson  of  the  entailer, 
lacoeeded  to  the  estate,  as  heir  of  entail,  in  1767.  The  late  Mr 
Junes  Laidlaw,  writer  to  the  signet,  acted  as  his  agent  from  that 
time  to  the  year  1812,  during  which  time  Mr  Justice  became  debtor 
lo  Mr  Laidlaw  for  business  accounts  to  the  amount  of  L.553,  Ids* 
U|d.  In  1807  Mr  liaidlaw  obtained  decree  against  Mr  Justice 
for  the  sum  of  L.146d  :  7  :  1,  including  the  above  amount  of  busi- 
lesi  accounts;  and  in  1816  he  obtained  decree  of  adjudication  for 
Aeie  sums*  Mr  Laidlaw  was,  during  that  period,  in  possession  of 
Mr  Justice's  title-deeds,  and  other  pi^rs,  as  hb  law-agent;  and  het 
lelttBed  them  in  his  possession  in  security  of  his  business^ccounts^ 
k  rirtue  of  his  right  of  hypothec    Mr  Laidlaw  died  in  1831. 
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11  Feb.  1834       In  the  meantime}  several  eyictions  of  the  teinds  of  Crichton  bad 
^^*V^^    taken  place^  in  consequence  of  the  clergymen  of  the  parish  getting 
^r™  Mrs'"*  different  augmentations  of  the  stipend.     Different  actions  were 
Laidiaw  or      brought,  and  decrees  obtained  by  the  proprietors  of  tlie  estate  of 
And«raoD.       Crichton  against  the  proprietors  of  Justice- Hall;  and  the  pursoer, 
who  had  acquired  the  lands  of  Crichton,  and  his  predecessors,  ad- 
judged the  lands  contained  in  the  heritable  bond  of  warrandice,  and 
die  pursuer  was  infeftin  the  lands  of  Justice- Hall  and  others,  under 
titles  from  the  Crown.     The  pursuer,  in  1820,  obtained  decree  of 
declarator  of  expiry  of  the  legal ;  and  he  farther  acquired  right  to  a 
decree  of  adjudication  of  these  lands  which  had  been  obtained  by 
the  trustees  of  Sir  John  Callander ;  and  upon  this  adjudication,  he 
also  obtained  decree  of  the  expiry  of  the  legal,  against  the  daughter 
of  the  late  James  Justice,  the  last  heir  of  entail  in  possession. 

The  pursuer  applied  to  the  defender,  the  sister  and  represents 
tive  of  Mrs  Laidiaw,  for  the  title-deeds  of  the  property ;  but  she  bat* 
ying  refused  to  give  them  up,  on  the  ground  that,  in  virtue  of  Mr 
Laidlaw's  right  of  hypothec,  she  was  entitled  to  retain  then  in  se- 
curity  of  his  business  accounts,  for  which  decree  had  been  obtaine<^' 
the  pursuer  raised  the  present  action  of  exhibition  and  delivery,  and 


Pursuer*! 
Pleas. 


Pkaded— 

1.  A  proprietor  possessing  an  estate  under  a  strict  entail  has  no 
power,  directly  or  indirectly,  to  burden  the  succession  of  the  next 
heir,  nor  the  fee  of  the  estate,  and  cannot  pledge  the  titles  of  th^ 
estate  more  than  he  can  pledge  the  estate  itself.  No  attempt  hai 
ever,  in  any  case,  been  previously  made,  by  the  agent  of  one  heir 
of  entail  retaining  possession  of  the  titles  of  the  entailed  estate  from 
the  succeeding  heir,  as  hypothecated  for  his  business  account  In- 
deed, such  an  attempt  would  be  in  direct  opposition  to  the  prindplei 
and  law  of  entail.  An  heir  of  entail  does  nqt  represent  his  predeee»> 
sor  generally,  nor  incur  any  responsibility  for  debts  or  obligations 
contracted  by  him.  The  titles  of  the  entailed  estate  are  no  more  the 
private  and  exclusive  property  of  the  heir  in  possession  than  the  estate 
itself.  They  are  essentially  connected  with  the  estate,  and  without 
them  the  heir  cannot  properly  enter  into  possession ;  but  his  right 
would  be  most  materially  affected,  if  he  could  not  get  possession  of 
the  title-deeds  without  first  paying  a  business  account  which  the 
prior  heir  may  have  incurred  to  his  agent 

2.  Mr  Laidlaw's  right  being  derived  from  the  late  Mr  Justice 
cannot  be  better  or  more  extensive  than  that  of  Mr  Justice  himself; 
and  Mr  Justice's  right  being  only  in  terms,  and  under  the  fetters  of 
a  strict  e(ptail,  limited  to  his  life  interest,  any  right  derived  fromhun 
cannot  extend  beyond  his  life  interest  in  the  estate,  whether  he  had 
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made  up  titles  or  only  possessed  on  apparency.     But  the  pursuer's  11  Feb.  18Si. 
fight  is  derived  from  the  proprietor  in  fee-simple  of  the  estate  of    ^^^v^^ 
Jostice-Hall}  (the  entailer,)  the  adjudications  libelled  on  being  the  f^^  m"^^ 
adjudications  for  obligations  of  the  entailer,  and  is  therefore  pre*  LaidUw  qr 
ferable  to  the  defender,  after  the  death  of  the  heir  of  entail,  from  Anderson. 
4vhoin  his  agent  derived  his  right  of  hypothec,  and  upon  whose  life 
interest  only  that  right  constituted  a  preferable  burden. 

Pleaded  for  the  defender — 

It  bas  long  ago  been  decided,  and  is  now  by  recent  decisions  held  Defender's 
as  quite  established,  that  a  writer's  lien  or  right  of  hypothec  was 
preferable  even  to  prior  heritable  securities — Lidderdale,  5  July 
1749,  M.  6248— Hamilton,  9  August  1791,  M.  6253— Campbell 
V.  Smith,  1  Feb.  1817 — Campbell  and  Clason  v.  Goldie,  15  Nov. 
1822— Cameron  t;.  Burns,  25  June  1824. 

By  these  authorities,  it  is  now  settled  that  an  agent  has  a  right 
^f  lien,  even  against  parties  holding  prior  preferable  securities, 
wherever  he  receives  the  writings  from  the  owner  thereof,  and  per- 
loms  his  business  under  such  circumstances  as  fairly  entitle  him  to 
4nBt  to  the  writings  as  a  security  for  his  accounts.  Mr  Laidlaw 
received  the  titles  from  Mr  Justice,  who  was,  at  the  time  of  delivery, 
and  daring  the  whole  period  of  the  employment,  the  real  owner  of 
the  writings,  and  the  proprietor  of  the  lands.  The  above  decisions 
fiurther  recognise  a  distinction  between  securities  over  the  lands, 
and  the  agent's  claim  over  the  title-deeds.  The  claim  of  the  lat* 
ter  orer  the  title-deeds  was  not  allowed  to  interfere  with  the  right 
of  the  former  over  the  lands.  The  agent  could  never,  in  virtue  of  his 
lieo,  compete  with  the  creditor  upon  the  lands  or  the  price  :  he  has 
merely  a  right  of  retention. 

An  heir  of  entail  is  the  verus  dominus  of  the  estate,  and  the  true 
dwner  of  the  title-deeds  during  his  possession.  The  entail  does 
not  affect  the  heir  in  possession's  right  to  impledge  the  title-deeds, 
which  are  not  directly  entailed,  and  cannot  be  held  so  by  implica- 
tion. 

Bat  it  is  jus  tertii  for  the  pursuer  to  plead  on  the  entail.  It  is 
not  competent  for  any  but  heirs  of  entail  to  plead  on  the  limitations, 
restrictions,  or  prohibitions  of  the  tailzie.  The  pursuer  is  neither  an 
heir  of  entail  nor  even  claiming  through  such  heir.  While  the 
pursuer  on  the  other  hand  pleads,  that  the  entail  of  this  estate  is 
ineffectual  against  him  as  hn  adjudging  creditor,  then  the  entail  must 
be  held  out  of  view ;  and,  in  that  case,  the  defender's  daim  is  un- 
deniable ;  for  it  is  the  right  of  lien  as  the  agent  of  an  heir  infeft 
ud  in  possession  against  posterior  adjudging  creditors  of  the  an- 
cestor. 
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-Bum  Oillaii. 
d«r  V.  Mrs 
Liidhiw  or 
Andnoon* 


11  ft^  1861.  The  Lord  Ordinary  pronounced  tlie  following  interlocator  airf 
note :  *  The  Lord  Ordinary  having  considered  the  reyised  case  for 
the  parties,  and  whole  process,  finds,  that  the  defender  is  bound 
to  exhibit  and  produce  the  writs  and  evidents  called  for  by  tlie 
pursuer,  and  to  deliver  them  to  him,  to  be  used  and  disposed  of  n 
hil  own  property,  and  decerns :  Finds  the  defender  liable  in  es^ 
penses,  and  remits  the  account  thereof,  when  lodged,  to  the  Aodi^ 
tor  to  tax  and  to  report.' 

Note. — <  The  proprietor  of  an  estate  in  fee-simple,  or  even  the 
heir  of  such  an  estate  in  possession  on  his  apparency,  may  hypo- 
thecate the  title-deeds  to  a  law-agent  for  a  business  account;  and 
the  question  of  preference  between  the  agent  and  heritable  ered» 
tors,  whose  securities  are  of  a  date  prior  to  the  hypothec,  after 
much  difficulty,  has  been  decided  in  the  agent's  fstvour. 

*  But  those  decisions  do  not  apply  to  the  present  case,  where  the 
estate  bad  been  placed  under  the  fetters  of  an  entail.  Before  the 
pursuer's  adjudication  was  led,  the  right  of  the  late  James  Josdee^ 
the  heir  who  hypothecated  the  titles,  had  ended  with  his  life,  and 
the  estate,  including  the  titles,  its  inseparable  accessories,  hadbeea 
transmitted  to  his  daughter,  who  did  not  represent  him,  and  was 
not  liable  for  his  obligations.  The  lien  therefore,  which  Mr  Jos- 
tice  constituted  by  delivery  of  the  titles  to  MrLaidlanvy  could  not 
affect  her,  or  any  in  her  right,  more  than  an  infeftment  would  hare 
done  proceeding  on  his  heritable  bond. 

<  The  defender  takes  a  distinction  between  lands  and  title-deedi^ 
as  if  the  one  and  not  the  other  fell  under  the  restrictions  of  an  en- 
tail ;  and  he  says,  that  the  indirect  preference  which  the  hypothec 
affords,  not  being  a  real  encumbrance  on  the  property,  does  not 
fall  under  a  prohibition  to  burden.  This  is  evidently  a  mistake. 
In  the  conception  of  law,  an  estate  consists  not  of  the  ipsum  cor- 
pus of  the  soil  alone,  but  of  that  and  the  titles  by  which  it  is  vest- 
ed and  held ;  and  it  is  the  estate  so  composed  which  forms  die 
subject  of  the  entail,  and  without  which  no  entail  could  be  made 
effectual.  Accordingly,  in  common  style,  both  lands  and  titles  an 
invariably  conveyed,  and  all  burdens  which  can  affect  the  heirs, 
indirect  as  well  as  direct,  are  expressly  prohibited. 

<  Another  argument  of  the  defender  rests  on  a  misapplication  «f 
the  plea  of  jus  tertii.  She  says,  that  the  pursuer,  not  being  an  heir 
of  entail,  or  taking  right  from  an  heir  of  entail,  cannot  competent- 
ly found  on  the  conditions  and  restrictions  of  the  deed.  Bat  MfB 
Stewart,  from  whom  the  pursuer  adjudged,  although  she  does  not 
represent  her  father,  does  represent  the  entailer,  and  is  liable  for 
his  obligations ;  and  the  pursuer,  as  her  creditor,  as  well  as  the  Oh 
tailor's  creditor,  is  entitled  to  take  the  estate  free  from  every  bur* 
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den  by  which  she  was  not  affected.    According  to  the  defender,  U  Feb.  ]9ai{ 
although  an  heir  of  entail  in  poasession  might  enjoy  the  estate  un-  ^^^^^^!^ 
encnmbered  by  the  debts  of  prior  heirs;  as  soon  as  his  creditor  at-  der  v.Mn 
lached  his  interest,  all  the  debts  of  those  prior  heirs  would  rise  up  ^^f^^  ^' 
to  defeat  the  diligence, 

<  Even  if  the  pursuer  had  adjudged  from  James  Justice  himself, 
it  is  thought  that  Laidlaw's  hypothec  would  not  have  been  effeo^ 
toal  against  him ;  for  though  the  creditor  of  a  substitute  cannot  at- 
tach his  right  of  declaring  an  irritancy  against  the  heir  in  posses- 
non,  it  does  not  follow  that  the  entailer's  creditor  may  not  com^ 
patently  found  on  the  conditions  of  the  entaiU  But  into  this  ques- 
tioD  it  is  unnecessary  to  enter. 

*  It  may  be  added,  that  the  pursuer's  claim  is  equally  well  found- 
ed to  the  title-deeds  which  James  Justice  inherited,  as  to  those 
^ch  were  prepared  by  hb  directions.  Both  descended  to  hia 
daughter,  and  became  her  property  as  completely  as  the  lands. 
Although  the  pursuer  may  have  derived  benefit  from  Laidlaw's 
opemtions,  he  is  not  bound  to  pay  his  account;  on  the  same  prin- 
ciple that  he  would  not  be  liable  to  those  who  lent  money,  or  fur- 
oished  articles  to  James  Justice,  which  were  employed  by  him  in 
the  improvement  of  the  estate.' 

The  defender  reclaimed,  but  the  Court  adhered.  Judgment 

Lord  Balgray. — An  adjudication  carries  the  titles  as  well  as  the  Opinion  of 
lands.  An  heir  of  entail  holds  the  titles  only  in  virtue  of  and  un-  ^^^^ 
der  the  conditions  of  the  entail,  and  therefore,  when  he  dies,  all  the 
titles  and  papers  connected  with  the  estate  must  be  delivered  over 
with  the  entail.  They  belong  to  the  heir  of  entail ;  and  Mr  Laidlaw 
was  bound  to  deliver  over  the  papers  which  belonged  to  the  en- 
tailed estate,  bis  right  of  hypothec  being  qualified  by  the  right  of 
Us  employer.  He  took  these  titles  into  his  possession  cum  onere ; 
and  whenever  his  client  Mr  Justice  died,  his  hypothec  was  at  an 
and.  These  papers  must  be  delivered  up  to  the  next  heir  of  ent^. 

Lord  Craigie  was  of  a  different  opinion.  The  pursuer  claimed 
ui  virtue  of  an  adjudication,  upon  the  ground  that  quoad  him  there 
was  ho  entail ;  and  if  thiere  had  been  no  entail,  there  could  h^  no 
doubt  the  hypothec  would  have  been  good.  Now,  as  the  adjudica- 
tion is  for  a  debt  of  the  entailer,  the  adjudger  is  in  the  same  posi- 
tion as  if  there  bad  never  been  an  entail.  We  cannot  hold  that 
^re  was  no  entail  as  to  the  creditor,  but  an  entail  as  to  the  agen^ 
to  eat  off  his  right  of  lien. 

Lord  Gitties. — I  concur  with  Lord  Balgray.  I  think  the  Court 
Uye  gone  abundantly  Car  in  questiws  of  hypothec ;  a  great  de^ 
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Bum  Callan 
der  V.  Mrs 
Laidlaw  or 
Anderson. 

Opinion  of 
CoiirC 


11  Feb.  1834.  &rther  than  I  think  they  ooght  to  have  done ;  bat  these  points  must 
now  be  held  as  settled.  But  here  there  is  a  &rther  attempt  thsn 
has  ever  been  made  before.  An  heir  of  entail  puts  the  titles  bto 
the  hands  of  his  agent  to  complete  his  own  titles.  Mr  Laidkw  thm 
knew  he  was  an  heir  of  entail,  and  must  have  known  that  the  m^ 
ment  Mr  Justice  died  the  titles  belonged  to  the  next  heir  of  entail 
The  titles  belonged  to  the  estate,  and  the  heir  in  possession  conkl 
no  more  impledge  the  one  than  he  could  do  the  other. 

Lard  President. — I  cannot  conceive  why  the  heir  of  entail  should 
have  less  right  to  these  titles  than  to  the  lands  themselves,  or  that 
the  pursuer's  right  to  the  one  is  less  than  his  right  to  the  other. 
Supposing  Mr  James  Justice  had  granted  an  heritable  bond,  oooU 
that  have  been  effectual  against  the  estate  ? 

Lord  ConhauBB,  Ordinary.         Act.  Skene,  Bunt  Mutdo€h.        ZhUae  jr  Xiae*,  W.  8^ 
Agents.         Alt.  KdOjff  Graham  BtB,  Zaweon  jf  Oilmomrf  W.  &  Ageau, 

B,  Clerk. 

T. 


FIRST  DIVISION. 


No.  LV. 


13  February  1834. 


WILLIAM  PAUL 
Offaingt 
.  ARCHIBALD  GIBSON. 


Bankrupt.^Sequestration. — (Vote  fob  Trustee.) — Prima 

facie  evidence  of  a  debt,  with  cm  oath  of  verity  or  credulity^  enti&i 

the  creditor  to  vote  in  the  election  of  a  trustee  on  a  sequestrated 

estate^  alihough  the  existence  and  amount  of  the  daim  be  di^nUedf  a$ 

made  up  on  hypothetical  data. 

In  the  sequestration  of  William  Shand  of  Amhall,  Mr  Paul  and 
Mr  Gibson  competed  for  the  office  of  interim  fiictor  and  trnsteei 
and  each  gave  in  a  petition  for  confirmation,  Mr  Paul  was  sqn 
ported  by  personal  creditors  to  the  amount  of  about  L.29,000. 
Mr  Gibson  was  supported  by  sis  creditors,  relations  of  each  other, 
who  claimed  to  the  extent  of  L.9d,659,  being  the  alleged  amonnt 
of  intromissions  which  the  bankrupt  Shand  had  with  the  estates  of 
Thomas  and  John  Anderson,  who  died  in  the. West  IndieSi  and  to 
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ivkom  these  parties  saceeddedL     The  drciunstanees  oat  of  which  13  F4b.  laMi 
this  large  claim  arose  were  shortly  these :  Thomas  Anderson  died    ^"^^v^^ 
in  the  West  Indies  in  1810,  leaving  a  settlement  nominating  his  ^^  ^* 
brothers  John  and  Alexander  and  two  other  gentlemen  in  Jamaica 
his  execators,  desiring  his  property  to  be  divided  among  the  credi- 
tors now  claiming,  and  certain  other  legatees.    John  Anderson,  who 
had  the  principal  intromission  with  his  brother  Thomas's  property, 
(Bed  in  1818,  leaving  a  will  nominating  the  bankrupt  Mr  Shand 
and  a  Mr  Rownall  his  executors.     They  accepted  of  the  office,  and 
intromitted  with  the  estates  of  both  brothers.     An  inventory  of  the 
estate  of  John  Anderson  was  given  in  to  the  Court  of  Chancery  in 
Jamaica,  stating  the  same  at  L.d5,548  :  10:6;  and  in  1824,  an 
inventory  of  Thomas  Anderson's  estate  was  given  up,  to  the  amount 
of  L.3089  :  12  :  1^. 

The  claimants  were  the  family  of  Alexander  Anderson  and  the 
fiimily  of  Alexander  Bain,  the  latter  of  whom  had  brought  a  pro- 
cess of  count  and  reckoning  against  Mr  Shand ;  and  upon  his  se- 
questrated estate  they  lodged  separate  claims  and  affidavits,  in  nearly 
the  same  terms,  viz.  <  That  William  Shand,  Esq.  of  Arnhall,  was,  at 

<  the  time  and  date  of  the  sequestration  awarded  against  him,  and  is 

<  still,  justly  indebted,  resting  and  owing  to  the  deponent,  as  legatee 
( and  devisee,  or  residuary  legatee,  under  the  last  will  and  testament 

*  of  the  said  deceased  Thomas  Anderson,  and  as  one  of  his  repre- 
<sentatives  and  nearest  of  kin,  as  aforesaid,  the  sum  of  L.  14,498^ 

<  148. 2d.  sterling,  being  her  share  of  the  aggregate  sum  of  L.43,496, 

<  14b.  2d.  sterling,  arising  from  the  intromissions  of  the  said  Wil- 

<  liam  Shand  with  the  estate  and  effects  of  the  said  Thomas  An- 

<  dersoD,  conform  to  state  subscribed  by  the  deponent  as  relative 

<  thereto.     As  also  depones.  That  the  said  William  Shand  is  also 

<  justly  indebted,  resting  and  owing  to  the  deponent,  as  a  legatee 
( and  devisee,  or  residuary  legatee,  under  the  last  will  and  testament 

*  of  the  said  deceased  John  Anderson,  and  as  one  of  his  represen- 

<  tatives  and  nearest  of  kin,  in  manner  foresaid,  the  sum  of  L.2848, 

<  lOs.  lOd.,  being  her  share  of  the  aggregate  sum  of  L.8545 : 2 : 6, 

<  arising  from  the  intromissions  of  the  said  William  Shand  with  the 

<  estates  and  effects  of  the  said  deceased  John  Anderson,  conform 

<  to  state,  subscribed  by  the  deponent  as  relative  hereto,  making 
^  together  the  sums  claimed  by  the  deponent  in  her  own  right  of 
'  L17,347,  58.  sterling,  being  the  premises  assumed  and  founded 

*  on  in  the  process  of  count  and  reckoning,  depending  before  the 
'  Court  of  Session,  at  the  instance  of  the  deponent  and  others 
'  against  the  said  William  Shand ;  nevertheless,  without  prejudice 

*  to  the  deponent  to  augment  or  restrict  her  claim  hereafter,  as  she 

*  may  see  proper,  for  any  cause,'  &c. 
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IS  74b.  I83i.      The  abstract  of  the  state,  to  which  the  chiass  and  affidai^  refer* 
red,  was  as  follows : 


FmU  v.  GSbm 

•on. 


ABSTRACT. 

Isif  Thomas  Anderson's  Estate. 

1.  Hire  of  the  slaves  on  Charing-cross,         .     L.20,615  19  9 

'    2.  Hire  of  the  slaves  on  Constitution-hill,              44,654  14  0 

3.  Rents  of  Charing-cross  and  Constitution-hill,       2,191    2  0 

4.  Price  of  Charing-cross  and  Constitution-hill,       3,929    5  8 
6.  Hire  of  slaves  in  the  employment  of  Mr  Shand,      12,876  18  0 

'    6.  Value  of  26  slaves  belonging  to  Charing- 
cross,  .  •  •  2,724    7    5 

L.86,992    5    0 

"Whereof  one-half, 

1.  To  the  family  of  Alexander  Ander- 
son, .  L.43,496    2     6 

2.  To  the  family  of  Alex- 
ander Bain,  43,496    2    6 

L.86,992    5     0 

Qdf  John  Andeeson's  Estate,  .  LJ 7,097    2  11 

Whereof  one-half, 

L  To  the  femily  of  Alexander  Ander- 
son, .  L.8,548  11     5i 
2.  To  the  family  of  Alex- 
ander Biun,         .        8,548  11     6  J 

L.17,097     2     11 


L.104,089    7  11 


APPORTIONMENT. 

The  EsUtCB  of  The  Estates  of 

Thomas  Anderson.  John  Anderson. 

1st,  Alexander  Anderson's  ,  ^  ..«  ,,    n 

family,  .         L.43,496    2    6  L.8,548  U    *i 

Whereof  one-third 

to  the  relict,  14,498  14    2  2>848    2  10 

For  the  children,  two- 
thirds,  L.28,997     8    4  L.5,78a    8   7} 
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%dy  Alexander  Bain's  IS  Feb.  ISSU 

bmily,  L.4a,496    2  6  L.8»548  11     SJ     ''^^T^ 

Whereof  one-third  _^^"*  ''•  ^***- 

to  tlie  reUct,  14,403  14  2  2348    2  10 


son. 


For  the  children,  two* 
third!^  .         L.2d,997    8    4        L.5,700    8    7| 

T 

The  other  five  claims  and  affidavits  were  in  the  same  terms,  dif- 
fering only  in  the  sums  according  to  the  interest  which  the  parties 
hid  in  the  succession ;  and  the  same  state  in  reference  to  these  affi- 
davits was  subscribed  by  them  all- 
Mr  Paul  objected  to  the  votes  of  these  six  claimants  on  the  fol- 
lowing grounds : 

1.  There  is  no  certain  debt  precisely  and  positively  sworn  to  in  Pumier*s 
the  affidavits,  which  contain  a  mere  statement  of  hypothetical  sup-     ^^ 
posidons  upon  the  premises  assumed  and  founded  on  in  the  procesi 

of  count  and  reckoning.  This  is  the  character  of  all  the  affidavits, 
not  only  of  those  who  are  parties  to  the  count  and  reckoning,  but 
of  the  others  who  have  nothing  to  do  with  that  process.  A  mere 
hypotheUcal  affidavit  is  not  the  oath  which  the  law  requires :  it 
gi^es  none  of  the  securities  which  the  law  contemplates,  and  removes 
every  check  to  the  creation  of  imaginary  claims.  The  affidavit  re- 
quired by  law  must  contain  a  precise  specification  of  the  debt,  with 
an  oBth  that  it  is  truly  diie — Betty  ii.~  337.  But  the  debt  here  is 
not  sworn  to  be  truly  due,  but  is  made  conditional  on  the  accuracy 
4^  certain  premises,  which  are  not  sworn  to  be  true ;  and  the  con- 
ditional nature  of  the  oath  is  farther  proved  by  the  reservation  at 
tlie  end  of  it  to  augment  or  restrict  the  claim. 

2.  In  each  of  these  affidavits,  the  deponent  claims  sums  *  con- 
<  forai  to  state  subscribed  by  him  as  relative  hereto.'  But  that 
state,  thus  made  an  essential  part  of  the  affidavit,  and  the  only 
source  of  information,  shews  no  sndi  sums,  nor  any  sums  at  all,  as 
.those  due  to  each  claimant  The  precise  amount  of  the  debt  must 
be  stated  in  the  affidavit,  and  not  be  left  to  be  discovered  by  any 
arithmetical  result  to  be  brought  out  by  the  Court,  even  from  the 
data  supplied  by  the  affidavit,  or  the  relative  state  of  accounts — Bett, 
iL  840.  The  state  referred  to  in  the  present  affidavits  only  shews 
the  proportion  due  to  each  family,  not  the  sum  alleged  to  be  due 
to  each  individual  claimant,  while  separate  claims  and  affidavits  are 
lodged  for  each,  and  separate  notes  upon  each  of  their  claims  given. 
The  claims  therefore  are  bad,  because,  being  sworn  in  reference  to 
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Pftul  V.  Gtbt 
■on. 

Pursuer's 
Pleu. 


IS  Feb.  1834.  a  particular  doqueted  account,  that  account  does  iiot.specify  or  shev 
the  particular  debt  of  each  claimant* 

3.  All  the  claims  are  bad,  in  respect  they  are  positively  and  di- 
rectly contradicted  by  the  documents  on  which  the  claimants  found, 
which  documents  conclusively  shew,  that  no  such  claims  exist,  or  pos- 
sibly can  exist  Both  Thomas  and  John  Anderson  left  wills»  leaving 
their  property  to  certain  individuals  nominatim.  But  the  claimants, 
while  founding  upon  these  wills,  claim  as  next  of  kin  to  the  testa- 
tors, or  as  representatives  of  some  one  who  was  next  of  kin ;  but 
there  is  no  intestate  succession,  nor  any  provision  in  favour  of  next 
of  kin  generally.  (The  objector  here  stated  a  variety  of  particu- 
lars, from  which  he  argued,  that  the  claim  and  affidavits  were  in- 
consistent with  these  wills,  which  it  is  unnecessary  to  mention.) 

4.  Mr  Shand  was  only  one  of  two  executors  of  John  Anderson^ 
who  again  was  only  one  of  four  executors  of  Thomas.  The  claim- 
antSf  therefore,  have  all  the  security  of  the  co-executors,  besides 
that  of  Mr  Shand ;  and  as  they  have  not  stated  or  valued  these  ad- 
ditional securities,  their  claims  cannot  be  sustained. 

5.  The  sums  stated  in  the  account  referred  to  in  the  affidavits 
are  entirely  fictitiou/s,  and  are  not  only  not  supported,  so  as  to  make 
a  prima  facie  case  of  debt,  but  are  contradicted  by  the  productions. 

Besides  these  general  objections,  Mr  Paul  stated  particular  ob- 
jections applicable  to  some  of  these  affidavits  separately ;  but  the 
judgment  of  the  Court  did  not  proceed  upon  these. 


Defender's 
Pleas. 


Answered  for  Mr  Gibson — 

The  objector  confounds  the  qualification  for  voting  for  a  &ctor 
or  trustee  with  the  right  to  be  ranked  as  a  creditor  upon  the  estate ; 
but  these  are  very  di£ferent.  All  that  is  required  for  the  former  is  an 
oath  of  verity  as  to  the  debt,  and  production  of  such  prima  facie  evi- 
dence as  the  creditor  may  be  possessed  of — Belly  ii.  386,  and  343, 
and  347.  It  is  established,  that  where  a  claimant  has  made  oath  to 
his  debt,  and  produced  such  vouchers  as  he  has,  no  parole  proof  of 
any  objection  can  be  received ;  and  although  the  written  proof,  ei- 
ther produced  with  the  claim  or  in  objection  to  it,  should  prove  the 
claim  to  be  highly  suspicious,  it  cannot,  on  that  ground,  be  rejected. 
These  principles  have  been  recognised  by  the  Court — Finlay  v. 
Macnair,  1  Feb.  1809— Williamson  r.  Lowe,  4  Feb.  1818— Blytl 
i;.  Baird,  8  July  1825. 

1.  It  is  a  mistake  to  say  the  affidavits  in  the  present  case  are 
conditional.  While  the  process  of  count  and  reckoning  is  going 
on  no  other  oath  could  be  given  than  that  given  by  the  claimants. 
In  so  far  as  regards  the  reference  to  the  count  and  reckoning,  there  is 
nothing  conditional   The  claim  is  made  as  legatee  or  devisee,  or  re- 
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lidoary  legatee^  and  as  one  of  tbe  representatives  or  next  of  kin ;  and  13  Feb.  1834% 
it  is  for  a  specific  sum,  as  the  individual's  share  of  an:  aggregate     ^^^V^^ 
mm.    Referring  to  the  process  of  count  and  reckoning,  merely  as  ^***^  ^'  ^^^' 
the  grounds  in  fact  and  law  on  which  they  acted  in  swearing  to  the     ^~~^ 
ferity  of  the  dd)t,  they  swear  that,  on  the  present  state  of  the  evi-  pj*^^*'**' 
dence,  the  debt  amounts  to  such  a  sum,  but  that  something  may 
come  out  afterwards  which  may  make  it  greater  or  less.     The  affi- 
da?it  would  have  been  quite  good  without  this,  and  would  not  have 
prevented  them  afterwards  correcting  the  valuation  of  their  debt 
sccording  to  circumstances ;  therefore  the  reservation  cannot  make 
the  claim  worse. 

!2.  The  second  objection  is  also  founded  on  a  mistake,  by  over* 
looking  the  terms  of  the  affidavit.  Each  affidavit  states,  in  the  most 
specifie  terms,  the  precise  amount  of  the  debt  due  to  the  individual 
daimaot.  The  state  is  referred  to  merely  in  esplanation  of  the 
way  in  which  the  aggregate  sum  of  which- the  party  claims  a  spe* 
dfic  part  arises,  not  as  proof  of  what  part  of  that  sum  fell  to  the 
elaiinant 

8.  The  claimants  claim  not  merely  in  the  direct  character  of  lega- 
tees, but  also  as  representatives  or  next  of  kin  of  legatees  who  have 
died,  and  to  whose  shares  they  have  succeeded ;  and  these  claims 
are  not  contradicted  by,  or  inconsistent  with,  the  wills  of  Thomas 
and  John  Anderson.     The  state  is  made  up  upon  the  principles  of 
these  wills.     It  may  turn  out  that  the  claimants  may  be  wrong  in 
the  views  they  entertain  of  their  rights  of  succession,  or  in  the  shares 
of  that  succession  belonging  to  them  individually ;  but  the  Court 
eannot  enter  into  these  nice  questions  in  the  present  discussion,  not 
ean  die  election  of  a  trustee  wait  the  adjustment  of  those  sevend 
rights.     The  claimants  believe  the  amount  of  their  debts  under 
these  wills  to  be  what  they  have  stated;  and  the  oath  they  have 
taken  is  quite  sufficient,  in  law,  to  support  these  claims,  to  the  ef* 
feet  of  entitling  the  claimants  to  vote  in  the  election  of  a  trustee.  '^ 
4  It  is  not  true  that  the  claimants  have  other  securities  beside 
that  of  Mr  Shand  for  their  debt     None  of  .the  co-executors  oa 
llomas's  estate,  with  the  exception  of  John,  accepted;  and  MrPow^^ 
Dal,  Mr  Shand's  co-executor,  never  acted,  and  there  is  no  evidence 
that  he  ever  qualified  as  executor.     On  the  contrary,  he  was  acting 
for  a  mortgage  creditor, 

5.  The  objection  that  the  claims  are  extravagant  and  fictitious, 
18  not^^mpeteht  at  this  stage  of  the  proceedings.  No  written  evi^^ 
dence  is  produced  to  sliew  that  the  debt  is  not  and  cannot  be  due; 
aod  any  presumption  of  improbability  against  the  claims  cannot  be 
listened  to ;  b^t,  in  point  of  fisict,  the  claims  .are  neither  extravagant 
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t3  Feb.  16^4.  OOF  fictidond,  bat  this  can  only  be  proved  by  the  result  of  tfieeouit 
and  reckoning* 


Pnul  V.  Gib- 

BOIU 


The  Lord  Ordinary  reported  the  objectioDS  and  answers  to  the 
Coarty  and  added  the  foUoiring  nole  of  his  <^hiion : 
'  There  is  an  evident  necessity  for  reporting  this  eompetitioii*    , 
*  It  would  require  a  very  minute  and  extended  statement  to  ex« 
haust  all  and  each  of  the  objections,  and  the  points  of  fact  and  law 
involved  in  them.     The  Lord  Ordinary  will  only,  therefore,  ob* 
serve  in  general,  that  it  appears  to  him  that  the  objections  are  in- 
superable ;  and,  in  particular,  that  no  good  answer  has  been  made 
to  the  three  first  objections.     There  is  no  doubt  that  the  same  ac- 
curacy  and  completeness  in  the  evidence  of  the  debt  is  not  require 
ed  in  a  question  as  to  the  right  <^  voting,   as  in  the  ultimats 
question  of  ranking;  and,  that  objections  which  might  be  good  io 
the  latter  case,  will  not  be  good  or  relevant  in  the  other*     Thst 
distinction  requires  no  enforcement.     But  it  does  not  appear  tQ 
the  Lord  Ordinary  to  settle  the  present  case/    The  first  question 
is,  whether  the  affidavit  is  sufficient  as  a  positive  oath  to  a  debt  of 
defined  amount,  without  condition  or  qualification ;  and  the  second 
is,  whether  on  the  face  of  the  affidavit,  and  the  account  or  voocher 
necessarily  produced  in  support  of  it,  the  one  agrees  with  the  other, 
so  as  to  shew  the  same  specific  debt  as  due  to  the  individual  claim* 
ant     It  is  entirely  a  different  and  separate  question,  by  what 
evidence,  apart  from  the  affidavit  and  voucher  produced,  the  claifli 
may  competently  be  shewn  to  be  unfounded  or  incorrect.    In  the 
present  case  the  Lord  Ordinary  thinks  that  the  claims  fidl  in  the 
two  first  points ;  and  he  will  only  further  observe,  that,  however 
just  and  expedient  it  may  be  that  the  Court  should  not,  in  genera^ 
be  required  to  go  into  the  question  as  to  the  actual  verity  of  the 
debts,  where  the  affidavits  and  vouchers  are  clear,  positive  and  con- 
sistent ;  yet  where,  on  the  face  of  these  documents,  the  clmoDs 
are  so  manifestly  uncertain,  and  made  of  any  given  amount  at  mere 
random  conjecture,  as  he  thinks  they  are  in  the  present  case,  it  is 
a  question  of  very  serious  importance,  whether  the  whole  com- 
mand of  the  business  of  such  a  sequestration  may  be  assumed  by 
parties  resting  upon  such  hypothetical,  uncertain,  and  conditional 
claims, 

<  It  may  be  of  little  consequence  here  which  of  the  two  competi- 
tors for  the  office  of  trustee  shall  be  preferred,  both  being  knowi 
to  the  Court  to  be  equally  respectable :  But  there  are  eases  ia 
which  the  principle  might  lead  to  serious  evils  even  on  that  point* 

<  The  Lord  Ordinary  does  not  enter  into  the  more  particular  ^ 
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ejections;  bat  many  of  these  seem  to  require  careful  attention,  if  13  Feb.  \S34h 
<  the  general  objections  should  not  be  thought  to  be  made  out.'  ^^^V^ 

Paul  V,  Gib* 
Bon. 

The  Caurtj  on  advising  the  objections  and  answers,  repelled  tlie    ^— " 
objections,  and  confirmed  the  nomination  of  Mr  Gibson  as  trustee.     "  8™^°^ 

Lord  Balffray.^^All  that  is  necessary  to  entitle  a  creditor  to  vote  OpinUm  of 
10  the  election  of  a  trustee  or  interim  feictor,  is  prima  fade  eridence  ^^""^ 
of  a  debt,  with  an  oath  of  verity.  It  is  impossible  to  entertain,  at  that 
stage  of  the  proceedings,  a  discussion  as  to  the  justice  of  the  debt. 
The  only  question  here  is,  whether  this  is  to  be  considered  as  an 
Midi  of  verity  or  aa  oath  of  credulity.  All  that  can  be  asked  iii 
ndi  aoBse,  w  an  oath  to  the  best  of  the  claimant's  belief.  The  debt 
nay  eventually  turn  out  larger,  or  it  may  turn  out  less :  it  is  suffi* 
dent  if  the  creditor  swear  to  the  amount  of  the  debt  which  he  be- 
Keres  at  the  time  to  be  due.  Both  in  justice  and  form  an  oath  of 
credulity  is  all  that  can  be  required.  I  am  disposed  to  repel  the  ob- 
jections. 

I(mf  6iB£m.— I  am  entirely  of  the  same  opinion.  AH  that  can,  id 
nch  a  case,  be  required  is  an  oath  of  credulity  to  the  best  of  the 
daimasf  s  belief,  and  that  is  done  here.  They  swear  to  the  precise 
tthoant  of  their  debt^  according  to  the  best  of  their  knowledge  and 
belief  and  I  do  not  see  how  they  could  have  made  oath  in  different 
tenns. 

Lord  Preaident.'^l  concur  with  your  Lordships.  It  makes  very 
litde  difference,  in  the  present  case,  whether  we  call  this  an  oath  of 
verity  or  credulity.  The  claimaats  swear  the  debt  is  duo  to  that 
anoDDt  to  the  best  of  their  belief^  and  that  is  all  that  can  be  require 
d.  A  creditor  may  found  upon  a  Ull,  and  swear  that  the  amount 
of  it  b  due  to  him,  although  it  may  afterwards  turn  out  that  the  bill 
ii  prescribed^  or  in  an  intricate  accounting,  that  the  babince  is  the 
other  way;  but  in  voting  for  a  trustee,  the  prima  fade  evidence  of 
the  debt,  with  an  oath  of  verity  or  credulity,  is  all  that  can  be  require 
d. 

Lord  CnUgie  concurred. 

M  Mmen^,  Ordiaurj.  For  Mr  Paul*  Dem  ^Fac.  fESope,J  RmtU.  Lamem 
(r  i^opton,  W.  S.  Agents.  For  Mr  GibsoD,  Jametofh  Moir,  Gibaon  jr  -Sec* 
tar,  W.  &  Agents.  B.  Clerk. 

T. 
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FIRST  DIVISION. 

No.  LVIL  U  February  1834 

JAMES  SCOTT 

against 

JAMES  CAMPBELL. 

Cautioner. — Bankrupt. — A  cautioner  for  an  instalment  in  a  am' 
position-contraetf  in  terms  of  a  certain  arrangement  as  tothemof 
nagement  of  the  bankrupts  affairs^  relieved  of  his  obligation  in  oox- 
sequence  of  a  different  arrangement  being  subsequently  entered  into  k- 
tween  the  bankrupt  and  his  creditors^  without  the  consent  of  or  beisg 
communicated  to  the  cautioner. 

At  a  meeting  of  the'  creditors  of  Peter  Just,  held  on  13  March 
I8269  he  ofifered  a  composition  of  10s.  in  the  pound,  payable  in  four 
instalments, — 2s.  6d.  at  four  months,  2s.  6d.  at  eight  months,  4s.  at 
twelve  months,  and  Is.  at  eighteen  months.  He  farther  ofifered  to 
find  security  for  payment  of  the  third  instalment.  The  offer  was 
accepted,  and  a  composition-contract  was  entered  into,  by  which 
Just-  became  bound  to  deliver  bills  to  the  creditors  for  the  respeedre 
instalments;  '  And  in  security  of  the  payment  of  the  third  instalment 

<  of  the  said  composition,  amounting  to  4s.  in  the  pound,  and  of  the 

*  bills  and  promissory^notes  to  be  granted  therefor,  and  in  conside- 

*  ration  of  the  said  Peter  Just  having  this  day  granted  a  dispositioo, 

<  conveying  his  heritable  property  to  the  said  James  Campbell  (the 

<  charger)  and  George  Gleig,  as  trustees  for  behoof  of  the  whole  other 

*  cautioners  and  securities  hereunto  subscribing,'  the  cautioners,  and 
the  suspender  among  the  number,  became  bound  for  the  third  instal- 
ment of  the  composition,  *  or  so  much  of  the  said  instalment  as  shall 

<  be  over  and  remain  unpaid  by  the  said  Peter  Just.'  The  cautioDen 
were  taken  bound  to  pay  to  the  trustees  certain  specific  sums,  which 
was  the  limit  of  their  obligation.  The  sum  the  suspender  became 
bound  to  pay  was  L.80. 

The  contract  farther  provided,  that  '  the  said  Peter  Just  binds 

<  and  obliges  himself,  and  his  foresaids,  to  free  and  relieve  and  harm- 

<  less  keep  the  said  James  Campbell  and  James  Scott,  &c.  from  their 

<  cautionary  obligation  above  written,  and  for  payment  of  the  said 

<  bills  to  be  granted  by  him  for  the  said  third  instalment,  and  from 

<  all  cost,  skaith,  danuiges  and  expenses  which  they  shall  any  way 

*  sustain  or  be  put  to  by  their  subscribing  these  presents :  and  alao 
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<  he  binds  and  obliges  himself,  and  his  foresaids,  to  advise  and  con*  14  Feb.  1834. 
'suit  irith  the  said  James  Campbell  and  George  Gleig,  two  of  the     ^^^v^*^ 

<  creditors  appointed  at  the  said  meeting,  in  all  transactions  relative  to  |^]|^  '^^       ^ 
f  hiB  sffiurs,  and  to  conduct  the  same  under  their  advice  and  direc- 

<  tioD,  ay  and  until  the  agreement  with  the  creditors  shall  have 

<  been  carried  into  effect,  by  their  getting  bills  for  the  several  in- 
(gtalments,  in  terms  of  the  proposition  before  written.'  The  contract 
and  relative  minute  (which  the  contract  narrated)  was  entered  into 
00  the  condidon  that  all  the  creditors  concurred,  and  agreed  to  dis- 
cbaige  the  bankrupt ;  and  it  was  understood  that  he  was  to  continue 
in  the  management  of  his  affairs,  under  the  advice  and  control  of  the 
trostees,  to  whom  certain  heritable  property  had  been  conveyed  in 
flecarity  of  Uie  cautioners. 

Several  of  the  creditors  did  not  sign  the  composition-contract  A 
fleeting  of  the  creditors  was  held  on  21  July  1826,  wheii  the  bank*  . 
rapt  offered  to  grant  a  trust-deed  in  favour  of  his  creditors.  No 
iadmation  of  this  meeting  was  given  to  the  suspender.  Subsequent 
ttieetiDgs  were  held  on  28  July  and  1 1  August,  but  still  without 
any  intimation  to,  or  the  knowledge  of  the  suspender,  when  a  trust- 
deed  was  agreed  to  in  favour  of  Messrs  Benny,  Gordon  and  Miln, 
M  tmstees  for  the  creditors.  This  trust-deed  was  accordingly  exe- 
aited  in  December  following.  The  sum  recovered  by  these  trus- 
tees not  being  sufficient  to  meet  more  than  the  two  first  instalments, 
tke  present  charge  was  given,  requiring  the  suspender  to  pay  L.80, 
in  tenns  of  his  cautionary  obligation,  for  the  third  instalment  Of 
this  charge  the  present  suspension  was  brought 

In  support  of  the  reasons  of  suspension,  the  suspender  pleaded — 

1.  The  charger,  by  the  arrangements  lately  made  among  Just's  Suspender's 
creditors,  has  been  divested  of  all  title  or  interest  to  demand  from  ^^^^ 

the  suspender  the  sum  charged  for,  at  least  the  case  must  be  con- 
ttlered  as  in  a  question  with  the  creditors  themselves,  and  with  re- 
ference to  their  proceedings. 

2.  The  obligation  of  the  suspender  was  entered  into  upon  the 
condition  that  all  the  creditors  were  to  accede  to  the  arrangement ; 
but  as  this  was  not  done  within  a  reasonable  time,  nor  even  now 
vnder  the  original  arrangement,  the  agreement  must  be  held  to  be 
at  an  end,  and  the  suspender  freed  from  any  liability. 

&  The  suspender  having  entered  into  the  contract  charged  on, 
en  the  express  footing  that  Just  was  to  retain  the  management  of 
bis  own  i^irs,  subject  to  the  advice  and  assistance  of  the  charger 
ud  Gleig,  and  the  creditors  having  thereafter  effected  a  totally  new 
tnd  different  arrangement  by  a  trust-deed  denuding  Just,  and  vest- 
bg  the  property  and  management  in  other  persons  as  trustees,  and 
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U  Feb.  1831.  this  change  of  measures  never  having  been  intimated  to  the  sns- 

^•^y^^    pender,  or  his  consent  obtained  to  it,  he  was  thereby  liberated  from 

s^ottv.  Camp-  j^-^  cautionary  obligation,  and  entitled  to  bold  all  claim  against 

him  as  abandoned,  the  purposes  of  the  contract  to  which  he  was  a 

party  having  been  frustrated. 

Charger*s  Answered — The  contract  charged  on  proceeds  on  the  narratiTe 

Fleai.  (iiat  all  Just's  creditors  had  acceded  to  the  arrangement;  and  die 

suspender  being  a  party  subscribing  that  contract^  H  is  not  compe- 
tent for  him  to  repudiate  his  own  staleiiient 

2.  Under  the  oUigalions  in  that  contract,  the  cautioners  are 
bound  to  laake  payment  as  charged  for,  although  it  were  true, 
which  it  is  not,  that  all  Just's  creditors  had  not  acceded  to  that  ar- 
rangement. 

3.  The  suspender  is  not  entitled  to  resist  payment  of  the  suia 
charged  for,  on  the  ground  that  Just  did  not  continue  in  the  acti?e 
management  of  his  estate,  under  the  advice  and  direction  provided 
for  in  the  contract,  in  respect,  1st,  That  neither  the  creditors,  nor 
the  charger  and  Mr  Gleig  as  their  trustees,  undertook  that  Just 
should  continue  to  manage  his  estate  under  the  advice  and  direcdon 
provided  for  in  the  deed,  but,  on  the  contrary,  retained  all  their  legal 
rights  as  creditors  and  holders  of  composition-bills ;  and,  2d,  That 
the  stipulation  with  respect  to  Just's  management  of  his  affairs  was 
independent  of  the  obligation  of  the  cautioners  towards  the  credi- 
tors, and  intended  solely  for  the  benefit  of  the  creditoirs. 

4.  The  clause  relative  to  the  management  must  be  held  ta  \mn 
been  given  effect  to,  as  the  arrangements  entered  into  subsequent 
to  the  contract  were  for  die  bankrupt's  convenience,  and  for  the 
more  beneficial  management  of  his  affairs. 

The   Lord   Ordinary  pronounced   the  following   interlocutor; 

<  Finds,  that  in  April  1826,  a  contract,  being  that  now  charged  on, 

<  was  prepared  between  Peter  Just  and  his  creditors,   by  which 

*  they  agreed  to  accept  of  a  composition  of  10s.  in  the  pound,  pay- 

*  able  by  four  instalments :  Finds,  that  by  the  said  contract  the  ras- 

<  pender  became  bound  as  cautioner  for  the  third  instalment  of  the 

*  said  composition,  alongst  with  certain  other  persons  :  Finds,  that 

<  the  contract  contained  various  provisions  relative  to  the  said  in- 

<  stahnents,  and  to  the  manner  in  which,  in  general,  the  contract 

<  was  to  be  carried  into  effect :  Finds,  that  the  charger  and  the  now 

*  deceased  George  Gleig  were  appointed,  on  the  part  of  the  credi- 

<  tors,  to  see  the  terms  of  the  agreement  carried  into  effect,  and  to 
«  recover  from  the  suspender  and  the  other  cautioners  the  amount 

*  of  the  sums  for  which  they  had  respectively  become  bound  in  pay- 
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fflcnt  of  the  third  instalment,  in  the  event  of  such  instalment  not  14  Feb.  1834<. 
being  paid  by  Peter  Just :  Finds,  that  in  relief  of  the  said  cau-  ^"^V*^ 
tionary  obligation,  certain  heritable  subjects  were  made  over  by  ^"  ^'  ^*™P* 
Peter  Just  to  the  charger  and  George  Gleig,  for  behoof  of  the 
cautioners:  Finds,  that  in  December  1826,  while  the  foresaid  con- 
tract had  been  signed  only  by  a  very  few  of  the  creditors,  and  be- 
fore the  third  instalment  became  payable,  another  arrangement 
was  entered  into  between  Peter  Just  and  his  creditors :  Finds,  that 
by  a  trust-deed  executed  in  December  1826,  for  completing  that 
arrangement,  Peter  Just  conveyed  his  whole  property,  heritable 
and  moveable,  to  certain  trustees,  different  from  the  persons  ap- 
pointed by  the  foresaid  contract :  Finds,  that  the  said  trust-deed, 
though  bearing  to  be  gpranted  professedly  for  carrying  into  effect 
the  foresaid  composition-contract,  did,  in  several  essential  particu- 
lars, alter  the  provisions  and  conditions  of  the  said  contract :  Finds, 
that  the  said  trust-deed  was  acceded  to  by  the  charger  and  George 
Gleig ;  but  finds  that  neither  the  trust-deed  itself,  nor  the  reso- 
lutions concerning  it  at  previous  meetings  of  creditors,  nor  any  of 
the  alterations  made  on  the  terms  of  the  contract  of  April  1826, 
received  the  sanction  of,  or  were  even  intimated  to,  the  suspender 
and  the  other  cautioners ;  and  that  no  demand  was  made  upon  the 
suspender  for  payment  of  the  third  instalment  until  28  February 
1829,  being  more  than  two  years  after  the  new  trust-deed  had 
been  granted,  and  nearly  two  years  after  the  third  instalment  had 
become  due :  Finds,  that  in  these  circumstances  the  creditors  of 
Peter  Just  must  be  held  to  have  departed  from  the  contract  of 
April  1826,  now  charged  on,  in  so  far  as  regards  the  cautioners ; 
and,  therefore,  suspends  the  letters  simpliciter,  and  decerns :  Finds 
the  suspender  entitled  to  expenses,'  &c. 

The  charger  rectaimedj  but  the  Court  unanimously  adhered.  judgment 

Lord  Bcdgray. — The  creditors  had  no  right  to  make  a  different  Opinion  of 
arrangement  from  that  which  was  made  at  the  time  when  the  con-  ^^^ 
tract  was  entered  into,  without  first  communicating  with  and  get- 
tbg  the  consent  of  the  cautioners,  if  they  still  meant  to  keep  the 
cautioners  bound.     By  making  such  new  arrangement  without  the 
knowledge  and  consent  of  the  cautioners,  they  clearly  relieved  them 
of  any  obligation  they  had  come  under. 
The  other  Judges  concurred. 

Lord  FuBertom,  Ordinary.  For  Charger,  Rutkajvrd^  Baxter,  Jast  Mbrganf 

&  S.  C  Agent.  For  Suspender,  Jameson,  Neaves,  Thomas  Deuchar, 

Agenb        D.  Clerk. 
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FIRST  DIVISION. 

No.  LVIL  19  February  1834 

BOYES'  TRUSTEES 

against 

MARSHALL  and  BRYSON. 

T£iNDS. — Process.— Warrandice. — EffeU  having  been  giten^  m 

a  decree  of  locality^  to  a  perianal  obligation  of  warrandice  agamk 

futiare  augmenJtatiofiiy  in  absence  of  the  party  UabUi—frynd,  thatthi$ 

formed  no  res  judicata  to-  bar  a  reduction  of  the  decree^  and  thai.tht 

personal  obligation  of  relief  could  not  be  given  effect  to  in  the  proem 

of  locality^  by  imposing  the  augmented  stipend  on  that  partt^e  lands. 

By  disposition,  bearing  date  16  October  1723,  Mrs  Grizel  Gil- 
christ or  Hamilton,  with  consent  of  her  husband,  conveyed  to  Mn 
Margaret  Bryson  in  liferent,  with  a  reserved  power  of  selling  and 
burdening,  and  to  her  nephew  John  Bryson,  and  to  his  heirs  and 
assignees,  in  fee,  the  lands  of  Neilsland,  Sheriff-faulds  eJid  Bum- 
houses,  comprehending  the  woods  of  Neilsland,  and  the  teinds,  par- 
sonage and  vicarage,  of  the  said  lands,  *  as  for  the  principal;  and 
sicklike  all  and  haiU  the  lands  of  Earnockmuir  and  lands  ixt  De- 
vonhill,  with  the  houses,  biggings,  yeards,  and  haill  other  parts, 
pendicles  and  pertinents  thereof,  lying  within  the  parochine  of 
Hamilton,  dukedom  and  regality  thereof,  and  sheriffd(»n  of  Lanaik  ^ 
foresaid)  in  special  and  real  warrandice  and  security  for  the  fore- 
said lands  of  Neilsland,  Sheriff-faulds  and  Burnhouses,  teinds, 
parsonage  and  vicariige  thereof,  wood  of  Neilsland,  and  haill  per^ 
tinents  thereof,  principally  above  disponed,  so  that,  if  it  shall  bap- 
pen  the  same,  or  any  part  thereof,  or  the  maills,  fEurms,  profits  and 
duties  of  the  samen,  to  be  evicted  from  the  said  Margaret  and 
John  Brysons,  or  their  foresaids,  or  they  anyways  troubled,  mo- 
lested or  debarred  from  the  possession  thereof,  by  and  tbrougli 
any  debts,  diligences,  incumbrances  and  warrandices  affecting  ^ 
same,  that  then,  and  in  that  case,  the  said  Margaret  and  John. 
Brysons,  and  their  foresaids,  shall  have  immediate  access,  ingress 
and  regress  to  the  haill  warrandice  lands  respective  above  men- 
tioned, atid  to  the  uplifting  the  haill  rents  and  duties  thereof,  and 
that  effieiring  and  corresponding  to  any  eviction  or  distress  that 
may  happen  upon  the  said  lands,  teinds,  wood  and  others,  princi- 
pally above  disponed,  by  virtue  of  the  sa^id  debts  or  incumbrances: 
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The  sud  Margaret  and  John  Bryson,  and  their  foresaids,  making  39  Feb.  183i. 
doe  and  lawful  intimation  to  us  and  ours  above  written  of  any     ^'"^•N^*^ 
eviction  or  distress  to  be  commenced  against  the  said  lands  before  ^^  ^^' 
litiscontestation  thereon.'  abaU  and  Bry. 

This  dispoution  contained  the  following  clause  of  personal  war-  '^°' 
landice:  '  We  both,  with  one  consent,  bind  and  oblige  us,  our 
heifs  and  successors,  to  warrant  to  be  free,  safe  and  sure,  to  the 
saids  Margaret  and  John  Brysons,  and  their  foresaids,  from  all  by- 
past  wards,  marriages,  reliefs,  non-entries,  former  alienations,  pub- 
lic and  private  infeftments,  apprisings,  inhibitions,  interdictions, 
evictions,  reductions,  forefaultings,  Imstardies,  tacks,  assedations, 
liferents,  annualrents,  and,  generally,  from  all  and  sundrie  other 
perils,  dangers,  incumbrances,  burdens  and  inconveniences  what- 
somerer,  which  may  any  way  stop  or  impede  the  saids  Margaret 
and  John  Brysons,  and  their  foresaids,  in  the  peaceable  possession 
of  the  lands,  teinds,  woods  and  others  above  disponed,  and  from 
uplifting  and  receiving  the  maills  and  duties  and  casualties  thereof 
at  ail  hands,  and  against  all  deadly,  as  law  will,^-excepting  always 
forth  and  from  the  said  disposition,  and  warrandice  thereof  above 
written,  the  sum  of  L.12  Scots  money  yearly  of  feu-duty,  and  S^ 
bolls  of  meal  yearly,  in  name  of  teind-duty,  and  that  as  well  par- 
sonage as  vicarage,  and  the  sum  of  forty  shillings  Scots  yearly  of 
schoolmasters'  fee,  with  which  the  said  lands,  teinds,  woods  and 
others  principally  above  disponed,  are  hereby  expressly  declared 
to  be  burdened  and  affected  in  all  time  coming.'  The  grantors 
&rther  bound  themselves  to  warrant  the  lands,  teinds  and  others 
above  disponed,  <  to  be  free  of  and  from  the  payment  of  all  bygone 

<  fea  and  teind  duties,  ministers'  stipends,  schoohnasters'  fees  and 
'  sahries,  cesses,  taxations,  and  all  other  public  burdens  due  and 

<  payable  furth  of  the  lands,  teinds,  wood  and  others  above  dispon- 

<  ed,  at  and  preceding  the  term  of  Martinmas  1723  years,  and  from 

*  all  furder  augmentations,  or  bearing  any  furder  proportion  of  the 

<  teind  or  ministers'  stipends  presently  payable  out  of  the  lands, 

*  both  principally  and  in  warrandice  above  disponed,  and  in  all  time 

<  coming.' 

The  disponees  were  infeft  on  this  disposition,  but  the  clause  of 
penonal  warrandice  was  not  inserted  in  the  sasine. 

In  1741,  John  Bryson,  who  had  become  unlimited  fiar  by  the 
death  of  his  aunt,  conveyed  all  these  lands,  with  the  exception  of  a 
imall  pendicle,  called  Sheriff-faulds,  to  David  Marshall,  predecessor 
of  the  defender  David  Marshall.  The  disposition  conveyed  the  lands 
of  Neilsland  and  Burnhouses,  including  the  wood  of  Neilsland,  and 
teiods  thereof,  as  for  the  principal,  and  sicklike  *  the  lands  of  Ear- 

*  nockmuir,  and  the  lands  of  Devonhill,  with  the  houses,  biggings. 


872 


DECISIONS  OF  THE 


No.  57. 


19  Feb.  183^ 


Boyes.*  Trus* 
tees  V.  Mar- 
shall and 
Bryson. 


yeards,  and  haill  other  parts»  pendicles  and  pertinents  of  the  same, 
lying  within  the  parish  of  Hamilton,  dukedom  and  regality  thereof, 
and  sheriffdom  of  Lanark  foresaid,  in  special  and  real  warrandice 
and  security  of  and  for  the  foresaid  lands  of  Neilsland  and  Barn- 
houses,  teinds,  parsonage  and  vicarage  thereof,  wood  of  Neilsland, 
and  haill  pertinents  of  the  same  principally  above  disponed,  in  so 
far  allenarly  as  the  said  principal  lands,  or  any  part  thereof,  or  the 
roaills  and  duties  of  tlie  same,  may  happen  to  be  evicted  from  the 
said  David  Marshall  elder,  or  his  foresaids,  by  or  through  any 
debts,  diligences,  incumbrances,  or  warrandices  affecting  the  same, 
at  and  preceding  the  date  of  the  dispositions  thereof  in  my  favours, 
and  no  farder.' 

Upon  this  disposition  infeftment  followed.  The  lands  of  Sberiff- 
faulds  were  afterwards  acquired,  by  singular  tide,  by  the  defender 
James  Bryson.  The  late  John  Boyes  of  Welihall,  the  pursuer's 
constituent,  succeeded  to  a  pro  indiviso  share  of  the  warrandice  lands 
through  his  father,  who  married  one  of  the  daughters  and  heirs-por- 
tioners  of  Mr  and  Mrs  Gilchrist. 

By  an  interim  scheme  of  locality  of  the  parish  of  Hamilton  in 
1820,  (in  which  the  pursuers,  Mr  Boyes'  trustees,  did  not  appear,) 
a  portion  of  the  augmented  stipend  was  laid  on  the  lands  of  Neils- 
land  and  Burnhouses,  and  also  on  the  lands  of  Sheriff-faulds.  The 
defenders  objected  to  the  interim  scheme,  and  pleaded,  that  any  Ei- 
ther proportion  of  augmentation  of  stipend  of  these  lands  fell  to  be 
allocated  on  the  lands  of  Earnockmuir  and  Devonhill,  in  conse- 
quence of  the  express  obligation  of  warrandice  which,  was  obliga- 
tory on  the  representatives  of  Mrs  Grizel  Hamilton  and  her  hus* 
band.  To  this  objection  the  common  agent  in  the  locality  ansver- 
ed,  <  that  the  objectors  had  nothing  more  than  a  personal  claim 

<  against  the  representatives  of  Mrs  Gilchrist ;  that  although  SQch 

*  personal  claim  might  be  perfectly  good,  still  their  lands  remained 

*  liable  in  payment  of  stipend,  and  must  be  localled  upon,  according 

<  to  their  proportion,  in  any  augmentation.'  The  Lord  Ordinary 
sustained  the  objections,  and  remitted  to  the  clerk  to  rectify  tbe 
locality  accordingly.  A  rectified  scheme  was  accordingly  prepared, 
and  finally  approved  of  in  1826.  By  that  final  scheme,  the  addi- 
tional stipend  effeiring  to  the  lands  of  Neilsland,  Burnhouses  and 
Sheriff-faulds  was  laid  on  the  lands  of  Earnockmuir  and  Devonhill, 

*  in  respect  of  a  disposition  of  the  said  lands  of  Earnockmuir  and 

*  Devonhill  in  real  warrandice  against  augmentation  of  stipend  from 

*  the  lands  of  Neilsland  and  others.' 

The  pursuers,  the  trustees  of  Mr  Boyes,  brought  the  present 
action  for  reducing  and  setting  aside  that  final  decree  of  locality. 
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In  support  of  this  action  it  was  pleaded —  1^  Feb.  lS34b 

1.  The  pnrsaers  have  an  undoubted  right  and  title  to  insist  in  ^"^^V^^ 
this  reduction,  in  respect  that,  quoad  them,  the  decree  of  locality  ^^*  ^^ 
sought  to  be  reduced  passed  in  absence — Dunlops  t?.  Earl  of  Stair,  shaU  and 

4  Dec.  1771,  At  12,213-  Bryson^ 

2.  The  decree  of  locality  sought  to  be  set  aside  is  liable  to  re-  Pursuers* 
duction,  in  so  far  as  it  assumes  that  the  pursuers'  lands  of  Earnock-  ^^^^ 
muir  were  conveyed  to  the  ancestors  of  the  defenders,  in  real  war* 
tandice,  against  future  augmentations  of  stipend,  while,  on  the  con- 
trary, by  the  disposition  in  1723,  the  lands  in  question  were  only 
conveyed  in  security,  against  eviction  of  the  principal  lands,  arising 

from  <  debts,  diligences,  incumbrances  and  warrandices  affecting  the 

<  same'  at  the  time ;  and  by  the  subsequent  disposition  granted  by 
John  Bryson  in  1741,  the  same  lands  are  conveyed  in  real  warran- 
dice and  security  of  the  lands  now  belonging  to  the  defender,  Mr  Mar- 
shall, in  so  far  only  as  they  may  be  evicted  ^  by  and  through  any 

<  debts,  diligences,  incumbrances  or  warrandices  affecting  the  same 

<  at  and  preceding  the  date  of  the  disposition  thereof  in  my  favours, 

<  (being  1723,)  and  no  farder;'  while  a  right  to  the  same  effect  id 
reserved  by  the  granter  to  the  warrandice  lands,  in  so  far  as  re-< 
garded  the  lands  of  Sheriff^£aulds,  now  said  to  be  the  property  of 
Mr  Bryson. 

8,  As  the  decree  under  reduction  bears,  in  gremio,  to  be  founded 
OS  the  alleged  real  warrandice  held  by  the  defenders  over  the  pur- 
suers' lands  of  Earnockmuir,  it  is  incompetent  to  support  it  by  any 
refereace  to  the  clause  of  personal  warrandice  on  the  original  dispo- 
sition of  1723,  or  by  raising  any  question  as  with  the  personal  re- 
presentatives of  the  grantors  of  that  warrandice ;  but  the  disposition 
of  1723  contains  no  effectual  clause  of  personal  warrandice  against 
future  augmentations  of  stipend ;  and,  at  any  rate,  as  the  pursuers 
do  not  represent  the  granters  of  that  deed,  the  clause  in  question 
can  impose  no  legal  obligation  upon  them. 

4.  If  the  defenders  are  to  raise  any  question  with  the  pursuers, 
as  to  their  supposed  liability  under  the  clause  of  personal  warrandice, 
in  the  disposition  of  1728,  to  relieve  them  of  all  augmentations  of 
stipend  subsequent  to  that  date,  this  must  be  in  a  separate  action, 
because  personal  warrandice  forms  no  ground  for  affording  relief  in 
a  process  of  locality,  and  consequently  can  furnish  no  relevant  de- 
fence in  a  reduction  of  a  decree  of  locality,  upon  the  ground  of  pal- 
pable error. 

The  defenders  pleaded — 

I.  The  subject-matter  of  the  decree  sought  to  be  reduced,  and  Defenders'     j 
of  diis  action,  is  now  res  judicata,  by  the  final  decree  of  the  Court, 
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19  Pel>.  18^  which  was  pronounced  after  the  scheme  of  locidity  had  been  seen, 
and  the  objections  to  it  fully  discussed.     The  parsuers  were  dted 

tees  V,  Mar-     ^^^  Certiorated  of  the  proceedings. 

shaii  and  Bry-  2.  •  The  knds  of  Ekurnockmuir  and  Devonhill  were  disponed,  and 
are  liable  in  special  and  real  warrandice. agdnst  augmentations  of 
stipend  upon  the  teinds  of  NeilsLand^  Burnbouses  and  Sheriff-fauhb. 
And  the  defenders  have  right  to  the  real  warrandice  against  aug- 
mentations of  stipend  on  the  teinds  of  their  respeedve  lands. 

3.  The  pursuers  have  no  interest  to  reduce,  even  supposing  the 
warrandice  to  be  merely  personal,  because  they  would,  in  that  ease, 
be  bound  to  find  sufficient  personal  security  to  the  defenders,  or  to 
convey  to  tliem  the  warrandice  lands,  or  others  of  sufficient  value, 
for  their  relief. 


son. 

Defenders* 
Pku. 


The  Lord  Ordinary  first  pronounced  this  interlocutor : 
<  Repels  the  plea  of  res  judicata :  Finds,  that  it  is  competent  and 
relevant  for  the  defenders  in  this  process,  in  order  to  support  the 
allocation  of  the  ministers'  stipend  on  the  lands  of  the  pursuers,  to 
prove  that  the  said  pursuers,  as  proprietors  of  the  said  lands,  re* 
present  the  original  author  of  the  defenders,  and  are  bound,  by 
such  representation,  to  relieve  the  said  defenders  of  the  augmented 
stipend  otherwise  allocable  on  their  lands :  Therefore,  before  far- 
ther answer,  grants  the  diligence  asked  for  the  recovery  of  the 
writs  specified  in  modum  probationis,  reserving  to  the  parties  to 
be  afterwards  heard,  as  to  the  effect  of  them  to  establish  the  b/d 
of  representation.' 

Note. — <  The  Lord  Ordinary  would  have  had  great  doubt  on  this 
question ;  but  the  late  decision  in  the  case  of  Kerr  v.  Duke  <tf 
Roxburghe's  Tutors,  Jan.  18.  1831,  appears  to  be  conclusive  of 
it  The  question  arose  in  a  locality  simply ;  and  there  was  no- 
thing but  a  personal  obligation  of  warrandice  alleged.  Yet  this 
was  found  relevant,  even  against  an  heir  of  entalL' 


The  pursuers  reclaimed  against  this  interlocutor,  on  the  ground 
that  it  was  incompetent  and  irrelevant  in  this  process  to  enter  into 
any  investigation  of  the  question  of  representation ;  and  the  Court, 
(19  June  1832,)  recalled  in  hoc  statu  *  the  finding  contained  in  the 

*  interlocutor  reclaimed  against ;  and  before  answer,  remitted  to  the 

*  Lord  Ordinary  to  grant  the  diligence  asked  for  recovery  of  the 

*  writings  specified,  in  modum  probationis,  reserving  for  future  coii- 

*  sideration  all  matters  in  dispute  between  the  parties,  including 
<  the  effect  of  these  writings  when  recovered.' 

Thereafter  the  Lord  Ordinary  pronounced  the  following  inUrlo- 
cutor  and  note : 
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<  The  Lord  Ordinary  having  again  considered  the  closed  record,  l^  P«b-  '^^ 
with  the  interlocutor  of  Courts  and  writs  produced,  and  having  fur-    ^^V^'^ 

,  .     ,  111  .  .1  Boyes*  Trus- 

ther  heard  parties  procurators,  both  on  the  question  as  to  the  re-  tees  v.  Mar. 
presentation  by  the  pursuers  of  the  author  of  the  defenders,  and  ^^^  *^  B'y* 
on  the  merits  of  the  cause,  qu()ad  ultra,  and  having  thereafter  made 
arinndum  with  the  process :  In  respect  that,  in  the  progress  of 
the  debate  before  the  Lord  Ordinary,  the  counsel  of  the  pursuers 
expressly  gave  up  the  discussion  on  the  point  of  representation, 
and  allowed  it  to  be  now  taken  as  admitted,  that  they  do  represent 
Mrs  Gilchrist,  the  author  of  the  defenders,  and  the  granter  of  the 
obligation  of  warrandice  in  question ;  and,  in  respect  that  it  stilt 
appears  to  the  Lord  Ordinary,  that  the  decree  of  locality  sought 
to  be  reduced,  so  far  as  it  is  challenged  by  the  summons  in  this 
action,  was  just  in  itself,  and  sufficiently  warranted  by  the  state  of 
the  titles  of  the. parties,  and  according  to  the  authority  of  the  late 
case  of  Kerr  against  the  Duke  of  Roxburghe,  Jan.  18.  1831,  the 
jodgment  in  which  has  now  been  affirmed,  sustains  the  defences 
to  ^is  effect,  but  no  farther ;  assoilzies  the  defenders,  and  decerns  r 
Finds  expenses  due ;  allows  an  account  to  be  given  in,  and  when 
lodged,  remits  the  same  to  the  Auditor  to  be  taxed/ 
Note, — <  After  the  remit  by  the  Court,  the  cause  was  enrolled 
for  debate,  on  the  question  of  representation.     But,  after  some 
short  discussion,  it  was  conceded  that  the  representation  had  been 
soffidendy  established.    The  debate  then  proceeded  on  the  merits. 
It  was  admitted  in  argument,  and  the  Lord  Ordinary  is  clearly  of 
opinion,  as  he  formerly  was,  that  the  real  warrandice  in  the  origi- 
nal titles  does  not  apply  to  the  case  of  augmentations  of  stipend. 
Bat  the  personal  obligation  of  warrandice  is  perfectly  distinct  from 
this.    And  the  Lord  Ordinary  is  of  opinion,  1.  That  that  obliga- 
tion is  by  its  terms  effectual  to  bind  Mrs  Gilchrist  and  her  repre- 
sentatives to  relieve  the  defenders'  lands  of  all  augmentations  of 
stipend:  .2*  That  the  obligation  has  been  sufficiently  transmitted 
to  the  defenders,  though  not  specifically  recited  in  the  interme- 
diate conveyances :     3.  That  as  that  obligation  of  warrandice  is 
express,  that  the  lands  and  teinds  disponed  shall  be  free  of  all 
fiirther  augmentations,  &c.  according  to  the  opinion  above  stated, 
and  it  is  not  denied  that  the  pursuers  were  proprietors  of  lands  in 
the  parish,  on  the  teinds  of  which  the  augmentation  could  be  local- 
led,  the  relief  could  only  be  effectually  given  by  laying  that  por- 
tion of  the  augmented  stipend,  which,  in  a  question  with  other 
parties,*  would  have  attached  to  the  lands  of  the  defenders,  on  those 
lands  belonging  to  the  pursuers.;  and,  4.  That,  supposing  it  to  be 
trae,  that,  in  the  process  of  locality,  it  had  been  supposed  that  the 
real  warrandice  applied,  this  can  give  the  pursuers  no  title  or  in- 
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terest  to  reduce  the  decree,  which  simply  imposes  the  augmented 
stipend  on  their  lands,  if  it  shall  be  held  that,  in  virtue  of  the  per« 
sonal  obligation,  that  allocation  was  correct  in  itself,  according  to 
the  just  rights  of  the  parties.  In  explanation  of  the  3d  and  4tli 
points,  the  Lord  Ordinary  has  to  observe,  that  the  question  as  to 
the  competency  of  adjusting  the  rights  of  the  parties  in  this  man- 
ner, in  a  process  of  locality,  might  possibly  be  different,  if  the 
minister  or  the  titular,  or  other  heritors,  were  objecting  to  it,  aod 
could  shew  an  interest  so  to  object,  though  it  is  difficult  to  suppose 
such  an  interest  to  exist  But  here  it  is  the  party  himself  who  is 
bound  to  give  the  relief,  who  objects  in  substance  that  the  relief 
has  been  given  in  the  only  effectual  way.  In  the  case  of  Kerr 
against  the  Duke  of  Roxburghe,  the  Lord  Ordinary  thought  that 
there  was  great  difficulty  in  giving  the  relief  in  this  way ;  but  his 
chief  ground  of  difficulty  was,  that  the  party  in  the  locality  was  an 
heir  of  entail,  and  that,  though  there  was  a  clear  personal  obliga- 
tion of  warrandice,  it  was  at  least  a  very  doubtful  question,  whe- 
ther that  obligation  attached  primarily  to  the  heir  of  line  or  to  the 
heir  of  entail,  and  it  was  impossible  in  the  locality  effectually  to 
discuss  that  question,  because  the  heir  of  line,  having  no  lands  in 
the  parish,  was  not,  and  could  not  be  made  a  party  to  the  proceas. 
The  Court,  however,  finding  that  thegranter  of  the  obUgmtioiibad 
made  an  entail  of  lands  in  the  parish,  and  also  considering  that  the 
entail  was  not  recorded,  seemed  to  have  been,  on  the  whole,  of 
opinion,  that  the  obligation  was  meant  to  attach  to  the  heir  of  en- 
tail, and,  at  any  rate,  that  effectual  relief  of  the  lands  could  only 
be  given  against  him ;  and,  therefore,  they  altered  the  Lord  ddi- 
nary's  judgment,  and  threw  the  burden  at  once  on  the  Duke  of 
Roxburghe,  leaving  him,  if  so  advised,  to  try  any  question  of  relief 
with  the  heir  of  line.  That  judgment  has  been  affirmed;  and  it 
appears  to  the  Lord  Ordinary  fully  to  decide  the  principle  <ni 
which  the  present  case  depends,  and  indeed  to  decide  it  a  fortiori. 
*  The  Lord  Ordinary  sees  no  room  to  doubt,  that  the  pursuers 
were  proprietors,  along  with  the  family  of  Dundonald,  pro  indiviso 
of  the  lands  of  E^rnockmuir  and  Devonhill,  on  which  the  alloca- 
tion was  made.  And  he  is  clearly  of  opinion,  that,  under  the  pre- 
sent summons,  they  are  not  entitled  to  challenge  the  decree,  on 
allegations  of  other  mistakes,  to  which  the  summons  has  no  refe- 


rence. 


Opinion  of 
Court. 


The  pursuers  reclaimed. 

Lord  President, — Here  is  a  mere  personal  warrandice,  not  a  real 
obligation,  laying  the  burden  upon  the  teinds  of  the  lands  possessed 
by  iJie  pursuers,  but  only  a  personal  obligation  of  relief.     In  such  a 
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case,  a  process  of  locality  does  not  appear  to  be  the  process  in  which  10  Feb.  iftSi^ 
relief  can  be  procured,  because  the  minister  is  entitled  to  appear    ^^^*y^^ 
and  insist  that  the  augmented  stipend  shall  be  localled  upon  these  ^^'  ^^ 
kods,  although  the  proprietor  may  have  relief  against  other  parties,  shall  and  Bry. 

In  the  case  of  Roxburghe,  the  Duke  did  not  object  to  the  applica-  ^^J^ 

tion  of  the  personal  obligation  in  a  process  of  locality.     The  main  Opinion  of 
point  argued  and  decided  there  was,  whether  the  Duke  was  not 
entitled  to  insist  that  the  heir  of  line  should  be  discussed  in  the  first 
place. 

Lord  Bdlgray. — The  decree  under  reduction  expressly  bears 
that  it  proceeded  on  the  ground  of  there  being  a  real  warrandice, 
and  that  was  clearly  a  mistake,  which  the  pursuers  are  entitled  to 
get  rectified.  I  think  we  should  consider  this  question  as  if  we  were 
in  the  original  locality.  Now,  no  doubt  it  may  be  said  that  a  pro- 
cess of  bcality  does  not  comprehend  an  ordinary  action  between 
lieritors ;  but  of  late  years  this  rule  has  been  very  much  departed 
from;  and  where  it  appears  that  it  would  be  for  the  benefit  of  all 
concerned,  that  such  questions  of  relief  should  be  discussed  and  de^ 
dded  in  the  locality,  the  Court  have  allowed  this,  without  obliging 
the  parties  to  resort  to  separate  and  more  expensive  proceedings, 
and  the  teind-clerk  prepared  the  locality  accordingly.  But  although 
this  may  have  been  the  practice  when  all  parties  interested  consent* 
ed,  if  the  party  against  whom  the  relief  is  claimed  objects,  I  am 
afraid  he  is  entitled  to  insist  on  his  opponent  resorting  to  separate 
measares  if  he  wishes  to  enforce  his  claim. 

Ijord  Craigie. — It  appears  to  me  that  no  practice  of  the  teind- 
derk,  or  of  the  Court,  when  the  objection  was  not  stated,  would 
justify  giving  effect  to  a  mere  personal  obligation,  by  localling  on 
teuds  not  in  themselves  liable,  which  is  contrary  to  law. 

lard  GiUiest. — I  concur  in  the  view  taken  by  Lord  Balgray,  that 
ve  should  consider  this  question  as  if  we  were  in  the  original  lo* 
cality.  The  rule  of  law  is,  that  all  the  teinds  must  be  localled  on 
equally.  A  certain  portion  of  the  stipend  is  localled  on  the  defend- 
ers' lands.  If  they  are  to  be  exempted,  we  are  bound  to  see  that 
that  stipend  is  laid  upon  other  lands.  But  that  is  not  the  casb  here. 
The  defenders  cannot  say  that  the  pursuers'  lands  are  liable.  There 
is  no  real  obligation  of  warrandice  laid  upon  these  lands.  All  that 
the  defenders  can  say  is,  that  the  pursuers  are  bound  to  relieve  them 
of  this  additional  stipend.  This  may  or  may  not  be  the  case ;  but 
surely  it  never  can  be  given  effect  to  in  localling  the  stipend  upon 
the  lands  liable  by  law.  The  simple  rule  is,  to  local  the  stipend  ac- 
cording to  the  rules  of  law,  leaving  to  the  parties  to  make  out  their 
relief  against  each  other  as  they  best  can»  The  one  party  asks  and 
the  other  gives  a  personal  obligation ;  and  this  being  the  agreement 
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10  Feb.  1834.  of  parties,  right  or  wrong,  are  we  entitled,  in  a  process  of  locality, 
to  convert  a  personal  obligation,  which  was  all  Uiat  was  asked  for, 
and  all  that  was  given,  into  a  real  obligation  ?  We  can  only  allocate 
the  stipend  according  to  the  rules  of  law,  leaving  to  a*party-who 
may  have  a  claim  of  relief  to  make  that  effectual  in  some  other  way. 
With  great  deference  to  the  Lord  Ordinary,  I  cannot  take  the  same 
view  of  the  Duke  of  Roxburghe's  case  as  his  Lordship  did«  The 
obligation  of  warrandice  was  not  disputed  there.  The  Duke  only  en- 
deavoured to  get  quit  of  that  claim,  by  pleading  that  he  could  not 
be  liable  under  it  till  the  heir  of  line  was  discussed ;  and  all  that 
the  Court  found  was,  that,  in  the  particular  circumstances  of  that 
case,  the  obligation  lay  upon  the  heir  of  entail,  and  that  the  heir  of 
line  was  not  primarily  liable. 

The  following  interlocutor  was  pronounced : 
<  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against^ 
'  and  reduce,  decern  and  declare  in  terms  of  the  libel,  as  restricted, 
'  reserving  to  the  defenders  to  make  effectual  their  relief  under  the 
*  personal  claim  of  warrandice,  in  any  competent  form,  as  accords : 
<  Find  the  pursuers  entitled  to  expenses,'  &c. 


Judgment* 


lird  Monereiff',  Ordinary.  Act.  Dean  of  Fac.  f  Hope, J  Mmdand.         Madimtk 

^  Maefarhne,  W.  S.  Agents.       Alt.  Rutherjurd,  Patereon,        Lockhart,  Huakr 
f  Whitehead,  W.  &  Agents.         Teind  Clerk. 

T. 


SECOND  DIVISION. 


No.  LVIIL 


20  February  1834. 


Mrs  MARIA  OLDAKER  or  GOLDNEY 

affainst 
.    HER  HUSBAND. 

Jurisdiction.— Husband  and  Wife. — An  action  is. compdent  he- 
fore  the  Court  of  Session  for  dissolving  a  marriage  contradei  in 
England^  hy  English  parties^  on  the  ground  of  adultery  committed 
in  Scotland,  where  the  parties  have  resided  upwards  of  forty  dayi 
before  the  action  is  instituted^  and  where  the  defender  was  persowdlg 
cited. 


The  parties  to  this  action  were  bom  in  England,  had  resided  there 
during  the  greater  part  of  their  lives,  and  were  married  at  London 
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in  July  1825.     They  came  to  EdiDbargh  about  the  beginning  of  20  Feb.  1834. 
March  1831,  the  husband,  Mr  Goldney,  having  purposed  com-    ^^i^y^*^ 
mencing  business  there  as  a  lace-merchant  or  agent   Not  having  sue-  Qj^j^nrr' 
ceeded  in  the  alleged  object  of  his  visit  to  Edinburgh,  he  returned  Her  HustMind. 
to  London  in  the  end  of  July,  after  a  residence,  in  private  lodgings 
io  Edinburgh,  of  about  five  months.     The  pursuer  also  returned  to 
England  in  July.     During  the  defender's  stay  in  Edinburgh  he  was 
alleged  to  have  led  a  most  dissolute  life';  and  upon  9  June  1831, 
the  pursuer  brought  this  action  of  divorce,  founding  upon  acts  of 
adultery  committed  in  Scotland.     The  defender  was  personally 
eited  there,  but  made  no  appearance  in  the  process.     The  pursuer 
emitted  the  usual  oath  of  odumny,  and  thereafter  the  Lord  Ordi- 
nary remitted  to  the  Commissaries  to  take  the  proof  in  causa ;  up- 
w  advising  which,  an  additional  proof  was  allowed  of  the  defender 
baving  been  domiciled  in  Scotland  at  the  date  of  raising  the  action. 
The  Lord  Ordinary  having  made  avisandum  with  the  proof,  ap- 
pointed the  parties  to  give  in  cases  <  on  the  point  of  domicil,'  to 
be  reported  to  the  Court. 

The  pursuer  obtempered  this  order,  and  pleaded — That  the  com-  Pursuer's 
peteoey  of  the  action  was  settled  by  the  cases  of  Edmonstone  v.  ^^^^ 
Lockhart,  5  March  1816,  FerffussorCa  Rep, — Duntze  v.  Lovett^  21 
Dec.  1816— Butler  t7.  Forbes,  21  Feb.  1817,  Fergussoris  Bep.— 
aod  Kibble  white  o.  Rowland,  t2l  Dec.  1816. 

The  Lord  Juttice^Clerh  said — The  only  point  before  the  Court  is  Opinion  of 
that  of  domicil ;  and  upon  considering  the  cases  referred  to  by  the  ^^^ 
punier,  I  cannot  have  a  doubt,  whatever  may  be  the  rule  of  the 
law  of  England,  that  we  must  sustain  our  jurisdiction.     The  alle- 
ged intention,  on  the  part  of  the  defender,  of  permanently  residing 
in  Edinburgh  is  not  confirmed  by  the  proof;  but  this  was  not  ne- 


Lord  Gknlee,  although  his  opinion  was  different  from  that  of 
the  majority  of  the  Court  in  the  cases  referred,  held  that  those  de- 
dsioQs  settled  the  matter. 

Lnd  Mackenzie, — I  am  of  the  same  opinion,  that  our  decisions 
are  auffident  to  settle  the  point  here,  whatever  may  be  the  law  of 
Engkuid. 

The  Court  accordingly  sustained  the  jurisdiction,  and  remitted  to  Judgment, 
the  Lord  Ordinary  to  proceed  farther  in  the  cause. 

For  Um  Funuer,  Orekam  B4U        Jamm  Uthtr^  Agent. 

S. 
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No.  LIX.  21  Fiinum/  1834. 

WILLIAM  HENDERSON 

agairut 

JOHN  THOMSON. 

Process. — Execution. — Citation. — Decree  inabeence  having  heen 
pronounced  on  a  eummons  on  which  the  execution  of  ckatian  did  md 
contain  the  names  of  the  witnessesj  and  teas  not  suhecribed  by  themtf 
and  the  decree  having^  on  these  grownde^  been  challenged  bM.  in  a  su^ 
pension  and  in  an  action  of  reduction^  in  mhieh  loiter  process  the  re* 
cord  was  dosedt  U  being  proposed  in  the  suspension  to  turn  the  charge 
into  a  libel — hddj  in  these  circumstances^  that  this  was  incoinpetent 

The  charger,  Thomson,  raised  an  action  in  the  Sheriff-coart  of 
Kinross  against  the  suspender,  Henderson,  for  payment  of  a  certain 
sum.  Henderson  was  not  served  personally  with*  a  copy  of  the  sum- 
mons, and  the  execution  of  citation  did  not  bear  the  names  and  desig- 
nations of  the  witnesses,  nor  did  they  subscribe  their  names  thereta 
Decree  passed  in  absence  against  Henderson,  who  thereafter  raised 
a  suspension  of  a  threatened  charge,  and  also  brought  an  action  of 
redaction  of  the  execution  and  subsequent  proceedings.  The  record 
was  closed  in  the  reduction  but  not  in  the  suspension,  and  the  pro- 
cesses were  not  conjoined.  The  grounds  of  suspension  and  redacCicMi 
were,  that  the  execution  ought  to  have  been  subscribed  by  the  wit- 
nesses alleged  to  have  been  present,  as  well  as  by  die  officer  serving 
the  same,  and  ought  to  have  borne  their  names  and  designations  in 
grsemio— 5^a^fe  1686,  c  4 — Ersh.  3.  2.  17,  and  3.  2.  19 — Begu- 
lotions  of  Sheriff-court  of  Kinross^  that  *  all  executions  or  returns 

*  shall  be  signed  by  the  officer  and  two  witnesses  who  are  present 

*  at  the  said  execution.' 

Suspender's         In  answer  it  was  maintained-^Thai  the  statute  referred  to  did  not 
P^^***  ^PP^y  ^  executions  in  inferior  courts,  and  the  local  regulations  of  a 

Sheriff  could  not  be  held  to  introduce  a  stricter  rule  than  the  statute 
itself.  But  suppose  the  error  to  be  such  as  to  vitiate  the  decree  m 
a  ground  of  diligence,  still  the  charger  was,  at  all  events,  entitled  to 
have  his  decree  turned  into  a  Kbel — Calder  v.  Calder,  20  Dec.  1835 
— Herbertson  and  Co.  v.  Rattray,  12  June  1793,  M.  2157 — Gor- 
don V,  Milne,  13  Feb.  1822— Reid  v.  Fraser,  4  Feb.  1825— Allan 
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0.  Harriflon,  5%dtr,  8.  429— Fraser  v.  Fraser,  Shaw^  8.  590— Sem-  21  ^eb.  I834w 
pie  V.  Walker,  Brounis  Supp*  2.  457.  ^^^V^^ 

*  Henderson  9« 

Thomson. 

Replied — It  is  incompetent  to  turn  a  charge  into  a  libel  the      »• 

varrants  of  which  are  so  defective  and  irregular  as  to  be  ab  initio  j^^*' ' 
null  and  void,  especially  where  the  decree  upon  which  such  charge 
ii  gif en  is  under  reductioii. 

In  the  reduction,  the  Lord  Ordinary  '  finds,  that  the  execution 
of  citation  in  the  original  action  before  the  Sheriff  of  Kinross  was 
irregular  and  improbative,  in  so  far  as  it  was  not  signed  by  two 
witnesses,  and  did  not  bear  that  the  witnesses  were  present  at  the 
execution,  in  terms  of  the  standing  regulations  of  that  Court: 
Therefore  finds,  that  the  decree  obtained  in  absence  on  such  cita* 
tion  was  ineffectual  to  constitute  the  debt  against  the  present  pur-* 
suer,  or  to  be  sustained  as  a  ground  of  legal  diligence,  without 
prejudice  to  the  effect  of  it  as  a  ground  of  action ;  but  in  respect 
of  the  interlocutor  pronounced  in  the  relative  proeess  of  suspen-* 
uon  of  this  date,  supersedes  further  advisidg  in  this  cause  until  a 
record  shall  be  closed  in  that  process,  and  in  the  meantime  re-* 
serves  all  questions  of  expenses.^ 

In  the  suspension,  his  Lordship,  <  In  respect  that  the  execution 
«f  citation  in  the  action  before  the  Sheriff  of  Kinross  appears  to 
have  been  irregular  and  improbative,  whereby  the  decreet  obtain'* 
ed  was  ineffectual  as  a  ground  of  diligence,  and  in  respect  that  it 
appears  to  the  Lord  Ordinary  to  be  competent  and  just,  in  the  cir- 
eomstances  of  the  case,  that  the  decreet  and  charge  thereon  should 
be  turned  into  a  libel,  turns  them  into  a  libel  accordingly,  and 
appoints  parties  to  be  farther  heard  on  the  course  of  proceeding 
proper  tO  be  adopted  for  adjusting  and  closing  a  record  in  this 
process,  on  the  merits  of  thd  cause,  as  involved  in  the  sixth, 
seventh,  and  eighth  pleas  in  law  for  the  Suspender ;  and,  in  hoo 
statu,  reserves  all  questions  of  expenses.' 

Note, — '  This  cause  has  got  into  a  little  apparent  perplexity  in  thd 
form.  There  is  a  reduction  and  a  suspension,  and  in  both  the 
charger  and  the  defender  has  a  plea,  that  supposing  the  execution 
of  citation  to  have  been  incorrect,  so  as  to  vitiate  the  decree  as  a 
ground  of  diligence,  the  decree  and  charge  should  be  turned  into 
a  libel.  In  the  reduction,  the  record  was  closed  apparently  with- 
OQt  its  having  being  observed,  that,  by  the  decision  of  the  Coor^ 
Feb.  22.  1827,  Campbell  v.  Macdonel,  it  may  be  held  to  be 
incompetent  to  turn  the  charge  or  decree  into  a  libel  after  the 
leoord  is  closed*    The  Lord  Ordinary  was  not  aware  of  this  state 


t282 


DECISIONS  OF  THE 


No.  59. 


i\  Feb.  1834p. 


Henderson  v. 
Tbomfion. 


0 

of  the  process  till  after  it  was  at  avisandam  for  judgment  But 
the  record  has  uot  been  closed  in  the  suspension ;  and  the  pro? 
cesses  have  not  been  conjoined.  Being  of  opinion,  therefore,  that 
it  is  competent  in  law,  and  that  justice  requires  that  the  charge 
and  decreet  should  be  turned  into  a  libel,  he  has  pronounced  the 
above  interlocutor  in  the  suspension,  and  after  a  finding  to  die 
same  effect  in  the  reduction,  has  superseded  ferther  judgment  in 
that  process  until  a  record  shall  be  closed  in  the  suspension. 

<  The  following  are  his  grounds  of  judgment:  The  Lord  Ordi- 
nary is  inclined  to  think  that  the  provision  of  the  act  1686,  e.  4, 
as  to  executions,  was  meant  to  apply  to  executions  of  dtations  in 
the  Sheriff-courts ;  because  it  is  clear  that  the  first  part  of  the  act, 
as  to  citations  themselves,  expressly  applies  to  those  of  all  Judges, 
and  the  words,  <  and  others  whatsoever,'  in  the  second  part,  are 
quite  broad  enough  to  take  in  executions  of  citation ;  and  he  ra- 
ther supposes  that  this  was  one  of  the  statutory  regulations  which 
had  gone  into  disuse  in  the  Sheriff-courts  of  Fife  and  Kinross, 
and  which  were  meant  to  be  rendered  operative  by  the  regda- 
tions  published  by  the  Sheriff  (Mr  Monypenny)  in  1804.  Bat, 
at  all  events,  the  rule  of  that  Court  in  1818  is  clear,  and  the  Lord 
Ordinary  cannot  think  that  an  execution  directly  contrary  to  it  was 
a  good  execution,  on  which  a  valid  decreet  in  absence  could  pass. 
From  inquiries  he  has  made,  he  believes  that  the  practice  in  the 
Sheriff-court  of  Edinburgh  is  uniform,  that  the  executions  retom- 
ed  are  signed  by  the  witnesses. 

*  On  the  other  hand,  the  Lord  Ordinary  is  satisfied,  by  the  cer- 
tificate of  Mr  Macgill,  now  the  Sheriff-clerk,  that  he  had  as  an 
agent,  and  not  then  Sheriff-clerk,  borrowed  the  process  in  qoea- 
tion  ;  and  must  presume  that  he  did  -not  do  so  without  being  in 
some  way  employed  by  the  party.  There  is  probably  little  doubt, 
therefore,  that  the  summons  had  been  served,  and  was  well  known 
to  the  pursuer ;  and  therefore,  if  the  law  allows  of  a  remedy,  there 
is  no  cause  for  giving  the  pursuer  any  actual  advantage  over  the 
defender  from  the  error  of  the  officer. 

<  In  turning  the  decreet  and  charge  into  a  libel,  the  Lord  Ordi- 
nary proceeds  on  the  numerous  precedents  cited,  particalarly  Her- 
bertson  and  Company  v,  Rattray,  June  12.  1793 — Gordons  t^ 
Mibie,  Feb.  Id.  1822— Allan  v.  Harrison,  Jan.  13.  1825— 
and  Fraser  v.  Fraser,  Feb.  26.  1825.  The  title  of  the  report 
of  Herbertson  and  Company  is,  <  The  decreet  of  an  inferior 

<  court,  though  fundamentally  null,  may  be  turned  into  a  libel  ;* 
and  the  nullity  in  that  case  being  in  defect  of  jurisdiction,  was 
certainly  as  fundamental  as  possible.  There  are  also  earlier  cases 
to  the  same  effect ;  and  in  the  case  of  Allan,  the  question  occur- 
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^  red  in  a  redncdon  of  an  inferior  court  decree,  founded  on  a  bluu'^  21  Feb.  1834». 
« der  ID  the  form  of  the  proceedings*     With  regard  to  expenses,     ^^^V^^ 

<  in  the  case  of  Fraser,  the  Ordinary  had  found  expenses  due  to  the  xbomi^°  ^ 

<  suspender ;  bat  the  Court  altered  the  judgment  in  that  point,  and 

<  lesenred  the  question  of  expenses  till  the  determination  of  the 

<  cause. 

<  As  to  the  future  course  of  procedure,  if  the  interlocutor  becomes 

<  final,  the  parties  may  look  at  Caldwell  v.  Campbell,  March  5* 
« 1829/ 

The  Cowrtf  howerer,  after  hearing  counsel  on  a  reclaiming  note  jadgmenL 
Jor  the  suspender,  <  Alter  the  interlocutor  of  the  Lord  Ordinary 

<  reclaimed  against,  and  in  respect  the  record  is  closed  in  the  action 

<  of  redaction,  find  it  incompetent  to  turn  the  decree  under  sus* 

<  penfflon  into  a  libel ;  remit  to  the  Lord  Ordinary  to  proceed  in 

<  the  cause  as  shall  be  just,  reserving  all  questions  of  expenses.' 

Itrd  MoKniJf^  Ordinary.        For  the  Sospetider,  Whighmn,      Janm  Tayhr,  Agent 
Alt  Covmiry.        Bob.  fft&on,  Agent.        B.  Clerk. 

c. 


SECOND  DIVISION. 

Ko.  LXL  21  February  1834. 

KIRKLAND  and  MANDATARIES 

offcnrist 
W.  CADELL  AND  ROB.  ALLAN. 

Process. — Title  to  pursue. — Solidum  et  pro  rata. — A  per- 
ton  having  a  general  claim  against  the  whole  body  of  creditors  who 
have  daimed  and  ranked  on  a  bankrupt  estate  is  not  entitled  to  single 
mU  any  one  or  more  of  their  member  against  whom  to  bring  his  ac^ 
tioHj  without  calling  the  others^  before  it  has  been  ascertained^  whe^ 
Aer  his  claim  lies  against  the  creditors  individually  and  personally^ 
and  whether  they  are  liable  singuli  in  solidum  or  only  pro  ratdj  or 
whether  they  are  bound  conjunctly  and  severally^  or  othendse. 

The  jadgment  against  the  trustee,  in  the. sequestration  of  the  Wil« 
mtowQ  Iron  Company,  finding  him  liable  for  the  rents  and  feu- 
daties  of  certain  lands  now  belonging  to  Mr  Kirkland,  in  which 
he  had  taken  infeftment,  and  entered  into  possession,  (already  re- 
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itl  Feb.  18di.  ported,  17  May  1631,)  having  been  affirmed  on  appeal,  the  poN 
^"^V^^    Buers  followed  it  up  by  the  present  action  against  Messrs  Cadett 
M^idS^wt  *"^  ^^^'  ^^^  ®^  ^^  individual  creditors  who  had  ranked  on  tlie 
Cadeiiand      estate  of  the  Wilsontown  Company,  and  had  been  eketed  snd 
acted  as  commissioners  under  the  sequestration,  upon  the  assump- 
tion that  all  the  creditors  who  had  ranked  in  the  seqnestn^s 
were  liable  personally,  and  conjunctly  and  severally,  for  the  aaid 
feu-duties  in  all  time  coming,  as  well  as  for  the  rent  of  the  land 
under  lease,  and  the  arrears  of  both,  amounting  to  near  L.7000, 
which  had  already  been  incurred ;  and  concluding  against  the  de- 
fenders, conjunctly  and  severally,  for  decree  in  these  terms. 

The  defenders  gave  in  defences  both  preliminary  and  on  the  merili; 
the  preliminary  defence  being,  that  all  the  proper  parties  were  not 
called. 

The  Lord  Ordinary  sustained  this  preliminary  defence,  and  sii 
process  till  the  proper  parties  should  be  called. 


Panuen* 
Pleas. 


'  The  pursuers  reclaimed  and  pleaded — That  it  was  a  gr^t  hardship 
to  impose  upon  a  creditor,  who  had  a  claim  conjunctly  and  severally 
against  the  claimants  on  a  sequestrated  estate,  the  necessity  of  call- 
ing the  whole  body  of  such  claimants  into  Court,  before  he  could 
get  a  decree  against  any  of  the  individuals.  The  ground  upcm 
which  such  an  obligation  was  found  incumbent  on  the  trustee  in  a 
sequestration,  in  the  case  of  Johnston  v,  Arnot,  23  Jan.  1830, 
was,  that  the  trustee  alone  knew  and  could  discover  what  creditors 
had  claimed.  But  the  general  rule  of  law  is,  that  a  person  hay- 
ing a  claim  against  a  number  of  individuals,  conjunctly  and  se- 
verally, is  entitled  to  select  any  of  them  against  whom  to  bring  bis 
action. 


Defenders* 
Pleas. 


The  defenders  answered — That  they  had  no  more  means  of  know- 
ing what  creditors  had  claimed  along  with  them  in  the  sequestrated 
estate  than  was  equally  accessible  to  the  pursuers  of  the  action; 
and  that  the  questions  of  the  conjunct  and  several  liability  of  the 
creditors,  who  had  ranked  in  the  sequestration,  for  a  demand  like 
Ihe  present,  or  the  amount  of  it,  whether  it  was  unlimited  for  tbe 
whole  rents  and  feu-duties,  or  whether  it  was  not  limited  to  the 
•amount  of  dividends  drawn  by  each  creditor,  or  finally,  whether  it 
was  incurred  by  the  whole  body  of  creditors,  or  only  by  those  who 
had  expressly  authorised  the  trustee  to  take  possession  of  the  sub- 
jects, were  all  yet  open,  and  could  only  be  competentiy  determined 
io  an  action  in  which  the  whole  body  of  creditors  were  made  partien 


Judgment.     .    The  Court  unanimously  r^imd  the  note. 
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The  Lmd  Justice-Clerk. — I  have  no  difficulty  in  thinking  that  21  Feb.  1834.  * 
this  interlocutor  is  well  founded.     The  pursuers  themselves  have    Vi^s/^^ 
foniished  us  with  a  solid  answer  to  their  present  arcrument,  founded  Kirkiand  and 

,        .     ,  *  o  -   '  Mandataries  r. 

on  inconvenience,  by  their  own  conduct,  as  set  forth  on  p.  19  of  the  Cadeli  and 

gniSiQons,  in  which  it  appears,  that  they  at  first  actually  did  the  ^^^ 

very  thing  which  the  defenders  say  they  ought  to  have  done,  viz.  ^  .  . 
by  writing  a  circular  letter  *  to  all  the  creditors  on  the  said  seques-  Court. 

<  tiated  estate,  so  far  as  known  to  him,  who  had  by  themselves,  or 
( numdatBries,  attended  meetings,  or  claimed  and  been  ranked  as 

<  creditors  thereupon.'  This  shews  that  they  at  that  time  had  a 
dear  view  of  the  parties  with  whom  they  were  bound  to  try  this 
qnesdon ;  and  I  cannot  see  any  reason  why  they  did  not  persevere  in 
tiie  same  course,  and  execute  their  summons  against  all  the  persons 
to  whom  they  addressed  this  circular.  The  pursuers  are  not  en<- 
titled  to  plead  ignorance  of  who  the  creditors  were.  They  have  the 
lame  right  to  demand  from  the  trustee  inspection  of  books  and  pa* 
perB  in  the  sequestration,  for  the  purpose  of  ascertaining  what  cre- 
ditors have  ranked,  that  is  competent  to  the  defenders.  There  is 
no  decision  yet  even  finding  the  creditors  individually  liable  for  these 
rents  and  fen-duties,  and  certainly  still  less  to  find  that  the  claim 
lies  against  them  conjunctly  and  severally. 

Lord  Gleidee. — I  am  of  the  same  opinion.  The  whole  argnment 
of  the  pursuers  proceeds  upon  a  petitio  principii.  It  takes  for  granted 
the  whole  grounds  in  debate,  viz.  that  the  whde  individual  credi« 
ion  are  liable,  conjunctly  and  severally,  to  pay  the  whole  demand. 
Now,  this  is  the  very  point  at  issue  on  the  merits  of  the  cause,  and 
certainly  it  cannot  be  discussed  till  all  parties  interested  in  it  ftre 
eaDed  into  court  A  decree  against  these  defenders  would  still  leare 
the  question  open  as  against  all  the  other  creditors,  and  consequently 
they  could  not  operate  their  relief. 

Lord  Mackenzie. — I  cannot  see  any  solid  ground  for  distinguish- 
hg  this  case  from  that  of  Johnston  v.  Amot  The  libel  is  laid  on 
the  ground  that  all  the  creditors  are  liable  conjunctly  and  severally ; 
bat  surely  it  is  necessary  to  hear  them  all  in  defence,  before  we 
can  give  decree  on  that  supposition.  Difficulties  may  occur  in 
finding  out  all  the  persons  against  whom  such  a  claim  lies;  and  I 
do  not  say  that  the  pursuer  in  such  a  case  is  bound  to  find  out  and 
to  call  all  the  persons  against  whom  it  is  possible  his  claim  may  lie ; 
but  he  is  at  least  bound  to  bring  into  court  all  whom  he  says  are 
liable. 

Lord  Ordinary,  Meduyn,  Act.  Dcmt  of  Fac  (HopeyJ  Citnmghame,  and  Mihe. 

Alt.  Ridherfwrd  and  Dtoibp,  Grdg  {■  Morton^  and  John  Comaek,  Agents. 

7.  Clerk. 

u2  U. 
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FIRST  DIVISION. 

No.  LXII.  22  FAnuay  1834. 

WILLIAM  RENNEY,  Petitioner. 

Process. — Ranking  and  ^KVEn-^AppHcaticn  to  have  mbjeoU  in  a 
ranking  and  sale  sold  out  of  Edinburgh  refused. 

The  common-agent  in  the  ranking  and  sale  of  Killorn  applied  to 
the  Court  for  leave  to  sell  a  piece  of  feuing-ground,  included  ia 
the  ranking,  at  Glasgow,  under  the  following  circumstances ; 

At  the  date  of  the  ranking  and  sale  of  Killorn,  it  was  not  knows 
that  a  small  piece  of  feuing-ground  in  Glasgow  belonged  to  Mr 
Foggo,  the  common  debtor.  Upon  that  being  discovered,  it  was 
included  in  the  ranking  and  sale.  For  the  price  of  that  ground  aa 
heritable  bond  and  disposition  insecurity  had- been. granted  over 
the  subjects,  with  a  power  of  sale.  The  creditors  in  that  IxMid 
having  completed  an  adjudication,  thus  secured  a  preference  over 
the  other  creditors ;  and  their  claim  being  sustained,  the  petitioner 
paid  the  amount  of  the  debt,  and  obtained  an  assignation  to  the 
bond,  for  behoof  of  the  creditors. 

This  piece  of  ground  was  burdened  with  a  heavy  feu-dutjr,  and  the 
power  of  sale  in  the  bond  was  limited  to  Glasgow,  where,  of  course^ 
the  value  of  the  ground  for  feuing  was  best  known,  and  the. best 
price  could  be  obtained.  It  would  not  be  advisable  to  sell  the  bond 
separate  from  the  property ;  and,  in  these  peculiar  circumstances, 
the  petitioner  prayed  the  Court  *  to  grant  warrant  to  and  authorise 

<  thfi  common  agent  to  advertise  the  time  and  place  of  the  roup  of 
*  the  said  piece  of  feuing-ground,  to  take  place  at  Glasgow^  in 

<  terms  of  the  said  heritable  bond,'  after  the  usual  advertisementSi 
&a 

The  Court  remitted  the  petition  to  Lord  FuUerton,  who  reported 
that  no  case  had  been  found,  where  the  Court  had  authorised  a  sale 
of  any  of  the  subjects  in  a  ranking  and  sale  to  take  place  any  where 
but  at  Edinburgh.  Such  authority  had,  indeed,  been  refused  in  the 
case  of  the  Creditors  of  Colquhoun  and  Wardrope,  22  Feb.  1712} 
JJf.  13,320. 


Judgment.  The  Court  refused  the  application.  . 

Act.  Christiwfu        Party  Agent.         2>.  Cierk. 


T. 
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SECOND  DIVISION, 

No.  LXIIL  22  February  1834. 

ELIZABETH  POOLE  and  Others 

offainst 
JOHN  ANDERSON  and  Others. 

Competition. — Provision  to  Heirs  and  Children. — Legacy. 
-^AfaOusr^  when  solvent^  kavinff,  an  the  narrative  of  inability  to 
manage' his  affairs^  conveyed  his  wliole  property f  heritable  and  mover 
able,  to  his  eldest  son,  under  harden  of  payment  of  his  debts,  and 
certain  provisions  to  his  younger  children,  after  his  death,  *  oiuJt  of 
<  suudi  reversion  as  might  remain  after  payment  of  his  said  debts  ;' 
imd  the  eldest  son  having  tahen  immediate  possession  under  this  dis-' 
position,  and,  after  granting  an  heritable  security  for  those  provisions 
over  As  lands  thus  conveyed,  kavijig  died  bankrupt ;— found,  that  tlie 
heritable  security  could  not  compete  with  an  onerous  debt  of  the  father^ 
mi,  therefore,  that  the  younger  children  were  liable  for  the  same  to 
the^ztent  ofths  sums  which  they  had  respectively  drawn  in  virtue  of 
such  security. 

Mb  Robert  Anderson  of  Stroquh^n,  in  1825,  conveyed  his  whole 
estate  and  effectSj  heritable  and  moveable,  by  a  disposition  de  prsB- 
sent],  to  his  eldest  son,  James  Anderson,  on  the  narrative  that  he 

<  considered  it  to  he  a  duty,  inenmbent  upon  him,  for  the  welfare  of 
'  bis  fsunily,  to  make  a  settlement  of  his  affairs ;  that  he  owed  seve- 

<  ral  debts,  heritable  and  moveable,  and  was  unable,  from  old  age 

*  and  infirmity,  to  attend  to  his  affairs.'  The  disposition  is  grant- 
^  under  the  conditions  and  provisions  therein  after  specified ;  and 
the  disponee  is  takeii  bound,  <  in  the  first  place,  to  make  payment 

*  of  all  my  just  and  lawful  debts  presently  owing  by  me ;  and, 
'secondly,  out  of  such  reversion  as  shall  remain  after  payment  of 
'my  said  debts,  to  make  payment,  (at  the  second  term  of  Whit* 
'  Sunday  that  shall  happen  after  my  death,)  of  the  sum  of  L.4200,  to 
'be  divided  amongst  my  younger  children,'  in  certain  specified 
proportions ;  but  in  the  case  of  his  wife's  survivance,  she  was  to  b^ 
endtled  to  the  interest  of  one-half  of  the  said  sum.  The  deed  then 
provides,  that,  *  in  regard  it  is  necessary,  for  the  speedy  payment 

*  of  my  said  debts,  that  this  deed  shall  tdse  immediate  effect  in  fa- 
"^  vour  of  my  said  son,  be  shall  be  farther  bound  and  obliged,  by  ac* 

*  ceptadon  hereof,  to  account  to  me  for  the  annual  produce  of  the 
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22  F«b.  1834^.  <  whole  of  the  reversion  of  my  said  estate,  after  payment  of  my 
*  said  debts;  and  that  during  my  life,  after  deduction  always  of  all 
Others  v.  An.  *  necessary  charges  and  expenses  attending  his  management  of  my 
'  said  affairs.' 

Under  this  deed,  James  Anderson  took  immediate  possession  of 
the  whole  of  his  father's  property ;  and  subsequently,  in  October 
1826,  he  granted  an  heritable  bond  oyer  the  estate  of  Stroquhan, 
in  favour  of  his  brothers  and  sbters  and  mother,  in  security  of  their 
provisions,  which,  were  declared  payable  at  the  term  stated  in  his 
father's  general  disposition.  The  defenders  took  infeftment  on  the 
bond. 

It  was  affirmed,  that  Robert  Anderson  was  perfectly  solvent  when 
he  executed  the  conveyance  in  favour  of  his  son,  as  was  the  latter 
also  at  the  date  of  the  heritable  bond.  But  James  Anderson  died 
insolvent,  in  November  1828,  and  was  survived  by  his  father  only 
a  few  weeks. 

James  Anderson  had  conveyed  the  lands  of  Stroquhan  to  the 
Bank  of  Scotland,  and  the  latter  subsequently  obtained  from  the 
defenders  an  assignation  of  their  security  over  these  lands.  The 
Bank  then  sold  the  property  at  a  price  which  fell  short,  by  several 
thousand  pounds,  of  satisfying  the  postponed  debt  due  by  James 
Anderson  to  the  Bank,  after  deducting  the  defenders'  provisions, 
the  greater  part  of  which  was  paid  to  them  by  the  Bank. 

The  pursuer,  as  a  creditor  of  Robert  Anderson,  brought  the  pre- 
sent action  against  the  younger  children  of  the  latter,  for  payment 
of  her  debt,  on  the  ground  that  their  provisions,  of  which  they  wet% 
said  to  have  got  full  payment  out  of  their  father's  estate,  were  gra* 
tuitous,  and  therefore  could  not  compete  with  his  onerous  debts— 
Brown  v.  Govan,  1  Feb.  1820. 


Defenders* 
Pleas. 


It  was  pleaded  in  defence — 1.  As  the  provisions  in  question  "were 
moderate  and  suitable  provisions  only,  and  Robert  Anderson  was 
perfectly  solvent  at  the  time  he  made  them,  by  accepting  payment 
from  the  Bank  as  real  creditors,  the  defenders  did  not  incnr  any 
personal  responsibility  or  representation  of  their  father — Reming- 
ton, Crawford  and  Co.  and  others  v.  Bruce,  10  Dec.  1829— Bruce 
and  others  t?.  Bruces,  9  June  1831.  According  to  the  opinion  of 
the  Court  in  the  case  of  Brown  v.  Govan,  cited  by  the  piirsner, 
the  defenders'  provisions  were  not  revocable  by  their  father. 

2.  Supposing  the  provisions  were  to  be  viewed  as  gp*atoitous  provi* 
sions  by  their  father,  they  were  nevertheless  onerous  on  the  part  of 
James  Anderson,  in  respect  it  was  a  condition  of  his  rig^t  to  his 
father's  estates,  that  he  should  undertake  the  burden  of  paying 
those  provisions;  and  therefore  James  Anderson  was  not  only  en- 
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titled^  but  bound  to  grant  real  securities  to  the  defenders  oyer  tbose  22  Feb..  1834. 
estates.     And  as  be  was  solvent  at  the  period  be  executed  the  he^-    ^"^y^^ 
ritable  bond  in  their  fovour^  such  security  is  as  available  to  them  as  otben^p.^ 
if  their  provisions  had  been  paid  to  them  at  the  time  'in  cash.  Andenon  tnd 

In  fact,  the  defenders  have  taken  nothing  out  of  their  Other's  ^^^^ 
estate  to  the  prejudice  of  any  of  his  creditorSy  because  the  price  Defenders* 
which  the  Bank  of  Scotland  obtained  for  the  lands  fell  greatly  short  ^'^^ 
sf  their  chum  against  James  Anderson.   The  pursuer,  therefore,  can 
have  no  interest  to  set  aside  a  security  by  which  the  Bank  alone, 
although  postponed  creditors  in  a  question  with  the  defenders,  would 
benefit 

The  Lord  Ordinary  repelled  the  defences,  and  decerned  in  termft 
of  the  libel ;  and  subjoined  to  his  interlocutor  the  following  note : 
<  The  disposition  by   Mr  Anderson  senior  to   Mr  Anderson 

<  junior  proceeds  on  a  narrative,  that  it  was  his  duty  to  make  a 

<  settlement  of  his  afiairs,  and  that,  from  infirmity,  he  was  unable 

*  to  attend  to  his  aflTairs ;  and  is  a  general  disposition,  not  only  of 

<  all  that  Mr  Anderson  senior  had  at  the  time  of  the  disposition, 

*  bat  of  all  he  was  to  have  at  the  time  of  his  death,  with  a  nomina- 

*  tion  of  Mr  Anderson  junior  as  ezecuton    It  does  not  bear  to  be 

<  granted  in  trust  for  his  creditors  or  younger  children,  or  under  any 

<  real  limitation  in  their  favour,  but  it  binds  Mr  Anderson  junior 

<  to  pay  his  father's  debts  out  of  such  reversion  as  should  remain, 

<  and,  after  paying  these  debts,  to  pay  certain  provisions  to  his  wife 

*  and  younger  children  after  the  father's  death,  and  to  pay  to  the 

<  fitther  himself  the  profit  arising  from  this  residue  during  his  life. 
'  The  deed  afterwards  speaks  of  the  son  as  having  the  management 

<  of  his  father's  estate.     It  was  while  his  father  was  still  alive,  and 

*  while  he  was  acting  under  such  a  deed  as  this,  that  Mr  Anderson 

<  junior  thought  proper,  without  having  paid  or  secured  all  his  fa«» 

*  therms  debts,  to  grant  heritable  security  to  the  younger  children 
'  for  their  provisions ;  and  after  that,  he  delapidated  his  father's 
'  estate,  by  granting  rights  over  it  for  his  own  debts,  and  then  died 
^  before  his  father,  leaving  part  of  his  fiather's  debts  unpaid  and  nn^" 
*lecared.    The  Lord  Ordinary  thinks,  that  part  of  his  father's  debt 

*  was,  nevertheless,  at  the  time  of  his  death,  as  well  as  at  the  time 
'  of  his  father's  death,  preferable  on  the  father's  estate  to  the  younger 
'  ehildren's  provisions,  and  that  neither  the  father's  creditors,  nor 
'  the  father  himself,  demanding  payment  of  his  debts  out  of  his 

*  estate^  could  have  been  excluded  by  the  security  granted  for  these 
'provisions.  These  were  not  granted  as  absolute  gifts,  but  as 
'children's  provisions,  payable  out  of  the  reversion,  after  pay«- 
*mentof  the  father's  debts,  and  after  his  death;  and  whatever 
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security  the  eon  might  grant  for  them,  to  the  effect  of  exdadBng 
his  own  creditors,  yet,  as  in  reference  to  the  father  and  his  ere» 
ditors,  they  remained  children's  provisions,  payable  only  after 
all  the  onerous  debts  of  the  father.  This  was  their  nature  and 
express  form,  which  could  not  be  taken  away-  by  the  grant  of 
an  heritable  security  for  payment  of  them  by  the  eldest  son,  dth 
ring  his  father's  life.  If  such  was  the  situation  of  things  at  the 
death  of  the  eldest  son,  the  subsequent  death  of  the  fiuher  shortly 
after,  while  nothing  more  had  been  done,  could  not  make  any 
change  in  the  relative  situation  of  his  creditors  and  his  younger 
children.  The  provisions  to  the  younger  children  then,  indeed, 
became  not  only  secured,  but  payable  at  a  fixed  term ;  but  stiU 
they  remained  only  the  provisions  of  children,  payable  out  of  the 
reversion  of  his  property  after  payment  of  the  father's  debts,  b 
short,  this  security  was  like  an  inhibition  against  the  eldest  son  by 
the  younger  children  during  the  father^s  life,  valid  against  his  ads 
and  contractions,  but  of  no  avail  against  the  prior  debts  of  his  Ei- 
ther, which  were,  by  the  very  deed  granting  the  provisions^  made 
preferable  to  these  provisions.  This  being  the  case,  the  defend* 
ers,  holding  these  securities  for  their  provisions,  and  now  stating 
themselves  as  willing  to  be  considered  in  pari  casu,  as  if  they  had 
actually  received  payment,  must  be  liable,  as  g^tuitous  snccesson 
of  their  father,  to  pay  the  pursuer's  onerous  debt,  which  is  of  an 
amount  far  less  than  the  provisions.' 


Opinion  of 
CourU 


The  defenders  having  reclaimed^  Lord  Gknlee  said — I  do  not 
think  it  very  necessary  to  inquire  whether  the  provisions  were  re* 
vocable  by  the  father  or  not  The  material  point  to  be  attended  to 
is,  that  the  provisions  were  only  payable  out  of  the  reversion  of  hii 
estate ;  and  that  the  fieither,  having  survived  his  eldest  son,  in  wboie 
fieivour  the  disposition  was  granted,  died  bankrupt.  The  security 
granted  by  the  son  was  no  better  than  if  it  had  been  granted  by  the 
father.  It  was  still  just  a  security  over  the  father's  estate;  and  the 
period  as  to  which  it  falls  to  be  inquired,  whether  there  was  any 
reversion,  after  payment  of  his  onerous  debts,  is  the  time  of  his 
death.  It  is  not  very  clear  what  it  is  the  Bank  of  Scotland  got  by 
the  conveyance  granted  by  James  Anderson,  but  it  is  plain,  from  the 
narrative  of  the  discharges  granted  by  the  defenders  to  the  Bank, 
that  they  were  acknowledged  as  claimants  on  their  Other's  estate^ 
under  his  disposition  and  settlement  It  occurs  to  me,  however, 
that  the  interlocutor  goes  too  far  in  decerning  in  terms  of  the  libel, 
which  concludes  for  decree  against  the  defenders,  jointly  and  Mve> 
rally,  for  payment  of  the  whole  of  the  pursuer^s  debt;  whereas,  I 
would  be  only  for  decerning  against  each  of  them  to  the  extent  of 
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he  rantt  drawn  by  them  respecdvely  oat  of  tkeir  fother's  soeoes-'  9t^  Feb.  1894. 
ion,  for  they  cannot  be  considered  in  the  situation  of  vitiooB  intro- 


Lord  Justice^Clerk. — I  have  notlung  to  add  to  what  has  fallen  from  Andenon  mnd 
Lord  Glenlee*     It  is  quite  clear,  according  to  the  express  terms  ^^'^ 
)f  Robert  Anderson's  deed,  that  the  defenders'  provisiona  were  only  Opinion  of 
ptyable  out  of  the  reversion  of  his  funds;  and  therefore  that  no  ^^^^ 
didm,  competent  to  the  defenders,  could  arise  under  that  deed  tilt 
all  iheir  father's  (merous  debts  were  paid* 

Lord  Meadatobank, — I  am  of  the  same  opinion. 

The  Courts  accordingly,  yaried  the  Lord  Ordinary's  interlocutor,  judgment. 
80  &r  as  to  find,  that  the  defenders  were  liable  eadi  to  the  extent 
ef  the  sums  received  towards  payment  of  thdr  provisions  respec- 
tiroly. 


Lord  Mackenzief  Ordinary.       For  the  Punueri  BxdHurfvrd^  Penney,      John  Fonteter^ 
W.  8.  Agent.  For  John  Anderson,  one  of  the  Defenders,  Dean  of  Fac, 

(Hepe.)      Jamee  Mope  jwa,  W.  S.  Agent.        For  the  other  Defenders,  Jamuom^ 
WVgkam.        David  Whigham,  W.  8.  Ag«n4.        R.  Clerk. 

S. 


SECOND  DIVISION. 

No.  LXIV.  •iG  February  1834. 

URE 

ctgainst 

ANDERSON  and  Others. 

Part  AND  Pertinent*  —  Possession. — Property. —  When  the 
had  conveyed  in  a  feu-charter  is  described  as  of  a  certain  extent; 
and  alio  as  being  bounded  by  certain  marches^  it  is  not  the  measure- 
nuntf  but  the  marches  described  in  the  charter  which  fn^m  the  limits 
of  the  vassals  rights  beyond  which  lie  cannot  prescribe  a  right  ofpro^ 
periy. 

Ure  was  the  feuar  of  certain  houses  and  yards  in  the  village  of 
Tillycoaltry,  which  were  thus  described  in  his  father's  feu-charter, 
datcMi  m  NoTember  1775,  viz.  *  All  and  whole  these  houses  and  yard^ 

*  called  the  How  Dub  of  Tillycoultry,  lying  partly  upon  the  north, 
'  and  partly  upon  the  south  side  of  the  highway  going  through  the 

*  Westertown  of  Tillycoultry,  as  the  said  subject  is  meiched  and 

*  marched  off,  consisting  in  all  of  fifty-two  £rUs.  eighteen  ells  of 


292 


DECISIONS  OF  THE 


No.  64 


Ure  u.  An- 
derson and 
Otben. 


2$  Feb.  ]834>  <  ground)  boanded  aa  follows^  viz,  by  two  mareh-stones  on  the  north 
^  and  soatk-weot  cornert  on  the  west ;  by  a  line  ronning  from  tfao 

*  said  south-west  march-stone  to  another  stone  on  the  sonth-ettt 

<  corner  on  the  south ;  by  a  line  almost  straight  from  said  southeMt 

*  march  oornev  to  a  march-stone  on  the  north-east  comer  on  the  east; 

<  and  partly  by  the  king's  highway,  and  partly  by  the  yard  posasBS* 
'  ed  by  James  Reid,  smith,  and  partly  by  James  Drysdale's  com* 

<  yard,  on  the  north  part,  from  one  to  others,  all  Ijring  within  tke 

<  parish  of  Tillycoultry,  and  with  free  ish  and  entry,  and  whole 

<  parts,  privileges  and  pertinents,'  &c. 
After  the  death  of  his  iiither,  he  obtained,  in  1809,  a  charter  of 

novodamos,  in  which  the  subjects  are  described  as  follows,  viz.  <  All 

*  and  whole  that  piece  of  ground  in  Westertown  of  Tillycoultry,  ooik 

<  sisting  of  one  rood  and  thirteen  falls,  or  thereby,  Scotch  measure, 

*  bounded  on  the  west  by  the  road  to  Alloa  along  the  bum  side  of 

<  Tillycoultry ;  on  the  south  by  the  property  belonging  to  James 

*  and  William  Ritchie ;   on  the  east  by  the  town  loan  and  the 

*  house  occupied  by  James  Pye ;  on  the  north  by  the  yard  belong- 

*  ing  to  the  said  James  Pye's  house ;'  &c.  This  charter  of  doto- 
damns  stated,  in  gremio,  that  at  the  time  when  it  was  prepared  the 
prior  titles  had  fallen  aside. 

Ure  afterwards  brought  the  present  action  against  some  of  the 
neighbouring  feuars,  to  vindicate  his  right  to  a  certain  passage  and 
portion  of  ground,  about  three  or  four  feet  wide,  along  one  side  of 
his  house,  which,  he  alleged,  was  included  within  the  description  of 
his  feu-charter. 

The  cause  was  remitted  to  be  tried  by  Jury  on  the  following  issues, 
viz.  *  It  being  admitted  that  the  pursuer  is  proprietor  of  certain 

<  portions  of  ground  in  the  village  of  Westertown  of  Tillycoultry, 

*  as  described  in  the  title-deeds.  No.  9.  and  10.  of  process,  and  of 

*  certain  houses  built  on  one  of  the  said  portions  of  ground :  1*  Whe* 

<  ther  one-half  of  a  passage,  about  feet  in  breadth,  along  the 

<  north-end  of  one  of  the  said  houses,  and  the  south-end  of  a  house 
^  belonging  to  the  defender,  Anderson,  is  included  in  the  description 

<  contained  in  the  said  titles  ?  2.  Whether,  for  forty  years  and  up- 

<  wards,  or  for  time  immemorial,  the  pursuer,  and  his  predecessors 
^  and  authors,  have  possessed  the  use  of  the  said  passage  for  access 
^  to  the  beck  of  the  said  house  ?' 

The  cause  came  to  be  tried  at  Stirling  befwe  Lord  Gillies;  and 
in  the  course  of  the  opening  speech  of  the  counsel  for  the  porsueri 
it  being  ascertained,  by  the  admission  of  the  parties  in  court,  that 
the  pursuer  is  in  possession  of  ground  to  the  extent  of  the  measure* 
ment  described  in  his  feu-charter,  with  yard  and  houses,  the  said 
Lord  Gillies,  therefore,  gave  it  as  his  opinion  and  charge  to  the  Jury 
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in  point  of  law,  without  further  procedare  in  the  case,  that  the  26  Feb.  1834. 
charter  was  a  bounding  charter  in  regard  to  the  measurement  there-    ^""^V^^ 
ID  described,  and  that  the  pursuer  was  not  entitled  to  claim  more  denon  and 
than  the  quantity  expressed  in  the  said  charter.  Otiien. 

The  Jury,  accordingly,  under  the  direction  of  the  Judge,  found 
a  verdict  for  the  defenders,  without  any  cadence  being  led. 

The  pursuer  thereupon  took  a  bill  of  exceptions  to  this  direction  Pursuer's 
of  the  Judge,  and  pleaded — That  notwithstanding  the  measurement  ^'^"* 
expressed  in  the  charter  was  incorrect,  and  less  than  that  which  he 
mi  was  contained  within  the  bounds,  he  was  entitled  to  go  into  a 
proof,  for  the  purpose  of  shewing  that  the  piece  of  land  in  question 
was  in  reality  included  within  the  line  of  march  described  in  the 
charter. 

The  defenders  answered'^Thht  as  the  line  of  march  was  disputed,  Defenders* 
the  holder  of  the  charter  must  be  limited  from  prescribing  a  right  ^^^^ 
to  any  thing  exceeding  the  measurement  described  in  it. 

The  Coitrt  allowed  the  exceptions,  and  granted  a  new  trial.  Judgment. 

The  Lord  Justice^Clerk, — I  thought  at  first  that  there  was  a  great  Opinion  of 
deal  in  the  view  taken  by  the  Judge  who  presided  at  the  trial  of  ^"'^ 
this  case ;  but  on  looking  at  the  averment  of  the  pursuer,  that  he 
has  enjoyed  uninterrupted  possession  of  every  thing  within  the  lines 
of  march,  and  seeing  that  all  the  institutional  writers  talk  of  bound'* 
ing  charters,  as  limited  by  the  lines  of  march  and  not  by  the  measure- 
ment, I  am  now  of  opinion  that  the  judgment  was  erroneous,  and 
that  the  bill  of  exceptions  must  be  allowed.  If  the  question  had 
arisen  with  the  superior,  and  supposing  that  the  lines  of  march  de« 
scribed  in  the  charters  had  been  distinctly  marked  off  by  tvalls  or 
otherwise,  could  he  have  been  heard  for  one  moment  to  object  to 
his  vassals  acquiring  right  to  every  thing  within  these  walls,  on  the 
ground  that  it  exceeded  the  measurement  mentioned  in  the  charter  ? 
This  is  a  very  different  case  from  that  of  so  many  falls  or  feet  of 
ground,  measured  along  a  line  of  road  or  street,  being  feued  out  at  a 
certsun  rate  per  foot 

Lard  Glenke. — I  entirely  concur.  There  may,  no  doubt,  be  cases 
of  charters  limited  to  a  certain  measurement  by  the  terms  of  the 
grant;  but  these  are  not,  properly  speaking,  so  truly  instances  of 
boanding  charters,  as  of  limitations  on  the  face  of  the  title,  which 
limit  the  vassal's  right 
Lord  Meadowhahk  concurred. 

Act  Sftene  and  Jamewn,  Alt.  Dean  of  Foe.  f  Hope, J  A,  Macnedl  and  James 

Andenon.         WoihernuHm  Sr  Mack,  Agents. 

u. 
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FIRST  DIVISION. 

» 

NcLXV.  ^  February  l«M. 

JOHN  WILKIE  AND  GUARDIANS 

offainsi 
DUNLOP  AND  Co. 

Minor. — Bill  of  Exchange. — I.  A  HB  havhiff  been  granUd  ly  a 
mitwrt  along  with  another  party ^  far  tiaoern  expenae^  on  a  AoUinf 
excuTsion^  founds  that  a  tJiarge  directed  against  Am,  but  not  agdhui 
his  curators^  was  irregidar. 

IL  In  a  suspension  of  the  charge^  a  reduction  being  repeated^  and  Ae 
pccrties  having  agreed  that  their  respective  pleas  should  be  discussed 
in  the  suspension^  as  if  the  adion  of  reduction  had  been  Mtfdinted 
therewith^  founds  in  the  circumstances  of  the  case^  the  bill  was  noi  rf 
ducible  on  the  head  of  minority. 

John  Wilkie  and  G.  A.  Irving  having  gone  to  Carnwath  for  shoot- 
ing, and  incurred  a  tavern  bill  to  Andrew  Anderson,  innkeeper 
there,  of  L.20,  between  the  12  August  and  1  September,  they 
afterwards  granted  their  bill  for  the  amount,  which  Anderson  in* 
dorsed  over  to  Dunlop  and  Co.,  who  raised  homing  thereon,  and 
gave  a  charge  to  both  the  acceptors.  Mr  Irving's  half  of  the  IhU 
was  paid ;  but  Mr  Wilkie's  guardians  suspended,  on  the  ground 
that  Wilkie,  at  the  date  of  the  bill,  was  a  minor,  not  having  attained 
majority  till  three  months  afterwards ;  that  he  had  no  patrimony^ 
except  a  share. of  a  small  sum  with  his  brother  and  sister,  which 
was  under  the  chaise  of  his  guardians,  who  resided  in  England, 
and  had  sent  him  to  Edinburgh  to  study  medicine ;  that  his  lodg- 
ings and  necessary  expenses  had  been  paid  at  Edinburgh  for  the 
time  he  is  alleged  to  have  been  absent  with  his  friend  Mr  Irving, 
and  without  the  knowledge  of  his  guardians ;  that  he  had  gone  to 
Carnwath  on  the  invitation  of  Irving,  and  was  his  guest,  and  was 
afterwards  prevailed  on  to  put  his  name  to  the  bill,  merely  as  can- 
tioner  for  Irving.  The  suspenders  further  pleaded,  that  the  charge 
was  incompetent,  being  directed  only  against  the  minor,  and  not 
against  his  curators. 

Cbat^en'  Answered — The  chargers  and  Anderson,  for  whose  behoof  they 

rieas.  iield  the  bill,  knew  nothing  of  Wilkie's  minority;  and  nothing  that 

took  place  when  he  and  Irving  resided  at  Anderson's  inn  indicated 
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any  distiiictton  between  the  two,  or  could  lead  Anderson  to  suppose  88  Feb.  IBM. 

diat  the  one  was  the  guest  of  the  other.     They  lived  together  on     ' 

tke  same  footing,  like' other  gentlemen  of  respectability  on  a  simi-  Qua,^i^,  p, 

hr  excursion ;  and  nothing  was  said  or  done  which  could  lead  to  the  Duolop  aod 

nqpicion  that  Anderson  was  only  to  look  to  one  of  the  parties  for 

payment    In  these  circumstances,  the  defence  of  minority  could 

QOt  be  available,  the  bill  being  moderately  charged* 

To  remedy  the  objection  in  point  of  form,  a  reduction  of  the  bill 
and  charge  was  raised ;  and  parties  entered  into  a  minute,  by  which 
they  agreed,  <  that  the  said  Andrew  Anderson  should  be  sisted  as  a 
( party  to  this  process,  and  that  all  the  pleas  of  parties  should  be  di9- 

<  cQssed  in  the  present  suspension,  as  fully  and  completely  as  if  the 
^action  of  reduction  had  been  iremitted  to  and  conjoined  therewith, 
« and  thai  the  issue  of  this  suspension  shall  determine  the  said  action 
( ef  reduction  in  all  respects*' 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
vote: 
<  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con-^ 

<  sidered  the  closed  record  and  productions,  finds,  that  the  bill  charged 

<  on  is  not  challengeable  by  the  suspender  on  the  ground  of  mine* 
I  ntf,  and  therefore,  and  in  respect  of  the  minute  of  the  parties, 

*  agreeing  that  the  issue  of  the'suspension  shall  determine  the  action 

<  of  redaction  of  the  bill  brought  by  the  suspender,  repels  the  rea- 

<  aoD  of  suspension,  finds  the  letters  orderly  proceeded,  and  decerns ; 

<  finds  the  suspender  liable  in  expenses,  and  allows  an  account  thereof 
^  to  be  given  in,  and  to  be  taxed  by  the  Auditor/ 

Note, — <  In  this  case,  the  suspender,  a  man  within  four  months 

*  of  majority,  lived  for  nearly  three  weeks  at  the  inn  kept  by  the . 
( charger,  on  a  shooting  excursion,  along  with  a  friend.    The  amount 

*  of  the  charger^s  demand  is  in  every  respect  reasonable  and  mode* 
'  rate,  whether  the  mode  of  living  be  considered,  or  the  rate  at  which 

<  the  different  items  are  charged*  The  bill  under  suspension  was 
^gianted  in  pajrment  of  that  account  about  a  month  afterwardsi 
'  while  the  suspender  was  still  a  minor*    The  suspender's  friend 

*  has  paid  one-half,  so  that  the  bill,  as  now  insisted  in,  consists  of 

<  the  suspender's  share  of  the  account  It  is  not  pretended,  that, 
'  either  at  the  time  of  contracting  the  debt,  or  of  granting  the  bill, 
'  the  charger  was  informed  of  the  suspender  being  under  age.     In 

*  these  circumstances,  the  Lord  Ordinary  thinks,  that  the  plea  of 
'  minority  on  the  part  of  the  suspender  is  truly  a  perversion  of  what 
'  was  meant  as  a  protection  into  an  instrument  of  fraud*     The  pre- 

*  sent  seems  exactly  a  case  for  the  application  of  the  principle,  Mi- 

*  noribos  deceptis,  non.decipientibus,  est  subveniendum.     The  ob**' 
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jection  in  form  to  the  chai^  aa  giren  to  the  saspender  before  taa- 
jority,  and  without  any  mention  of  tators  and  caratora,  wliaterer 
difficulty  it  might  otherwise  have  presented,  must  be  held  to  have 
been  waived.     Before  the  bill  of  suspension  was  passed,  an  sodoa 
of  redaction  was  raised  by  the  suspender,  for  the  purpose  of  try- 
ing the  merits  of  the  case,  i.  e.  the  validity  of  the  bill.    It  con- 
cludes for  reduction  of  the  bill,  as  having  been  granted  during  mi- 
nority, &c.  and  without  the  consent  of  the  suspender's  guafdjani, 
and  for  reduction  of  the  protest  and  diligence,  on  the  single  groand, 
that  the  *  nullity  of  the  said  bill  necessarily  infers  the  nullity  of 
^  these  writs.'     The  bill  of  suspension  was  allowed  to  be  paned 
without  answers,  on  the  application  of  the  suspender's  agent,  inti- 
mating his  opinion,  that '  the  question,  as  it  appears  to  me,  can- 
not be  determined  in  the  Bill-Chamber,  being  only  competem  in 
the  reduction,  the  object  of  the  8uspen»on  being  merely  to  pro- 
tect the  person  in  the  meantime.'     Afterwards,  parties  seem  .to 
have  thought  that  it  would  be  more  convenient  to  discuss  the  me- 
rits in  the  suspension ;  and  by  the  minute  subjoined  to  the  priotel 
suspension,  <  it  is  agreed  that  all  the  pleas  of  parties  should  be  dis- 
'  cussed  in  the  present  suspension,  as  fully  and  completely  as  if  tke 
^  action  of  reduction  had  been  remitted  to  and  conjoined  therewitli, 
'  — and  that  the  issue  of  this  suspension  shall  determine  the  tud 
action  of  reduction  in  all  respects.'     The  Lord  Ordinary  muA, 
in  sound  construction,  hold  this  to  be  a  waiver  of  the  objecdon  to 
the  form  of  the  charge,  because,  on  any  other  supposition,  the  me- 
rits of  the  case  could  not  be  reached  in  the  suspension,  and  oon- 
sequeutiy  the  issue  of  tJie  suspension  could  not  determine  the  nid 
action  of  reduction.' 


Suspenders' 
Pleas. 


Opinion  of 
Court. 


The  suspenders  reelaimedf  and  besides  repeating  their  pleaa  on 
the  merits,  pleaded — That  the  Lord  Ordinary  had  mistaken  the  im- 
port of  the  minute,  which  reserved  all  pleas  of  parties,  but  only  agreed 
that  these  pleas  should  be  discussed  in  the  suspension.  One  of  these 
pleas  was  the  nullity  of  the  diligence  as  directed  against  a  missr, 
but  not  against  his  curators.  To  that  plea  the  Lord  Ordinary  had 
not  given  effect. 

Answered — The  object  of  the  suspenders  is  to  get  quit  not  merely 
of  the  bill,  but  of  the  debt  If  the  minute  had  not  been  agreed  oo, 
the  charge  would  have  been  turned  into  a  libeL 

'  Lord  Balffray. — By  the  minute  the  parties  agreed  that  all  their 
pleas  should  be  discussed  in  the  suspension,  and  certainly  one  of 
tiiese  pleas  is  the  competency  of  the  cliarge. 
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Ijprd  GiUie^ — After  the  minate  which  has  been  given  by  the  88  Feb.  1834. 
oarties,  we  must  consider  this  case  as  if  the  reduction  had  actually    ^""^V^^ 
been  conjoined  with  the  suspension.     And  although  we  found  the  qu^^^,  ^ 
charge  irregular,  that  would  not  have  disposed  of  the  merits  as  Dunlopaod 

brought  here  by  the  reduction.     Suppose  the  charge  is  irregular,    ^^ 

the  merits  of  the  case  and  the  liability  for  the  debt  still  remains.      Opioion  of 

Lord  President.^-^1  concur  in  the  view  of  Lord  Gillies.  We  must  ^^^"^ 
iad  the  charge  irregular,  but  we  must  go  on  to  consider  the  merits. 
Jt  has  been  argued  that  it  would  be  very  important  to  decide  that 
a  minor  is  liable  for  furnishings ;  but  is  a  young  man  entitled  to  go 
out  to  shooting  quarters,  and  live  for  three  weeks  at  an  inn,  with- 
out paying  his  bill,  which  seems  very  moderately  charged  ?  As  to 
the  plea  that  Wilkie  was  the  guest  of  and  only  cautioner  for  Irving, 
that  will  not  do  in  the  present  case.  If  he  has  any  claim  of  relief 
against  Irving,  he  may  stUl  make  it  effectual ;  but  he  is  a  joint  ac- 
ceptor of  the  bill,  and  must  pay  that  bill  in  the  first  instance.  I 
Ihiok,  in  the  circumstances  of  the  case,  Wilkie  is  liable  for  the  half 
of  the  debt :  the  other  half  has  been  paid. 

The  other  Judges  concurred,  and  the  following  interlocutor  was 
pronounced : 

<  Recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against;  judgment, 
f  find  that  the  charge  was  irregular,  and  suspend  the  letters  and 
I  charge  simpliciter ;  but  in  respect  of  the  agreement  of  the  parties, 
^anoilzie  the  charger  from  the  action  of  reduction  to  the  extent  of 
*  one-half  of  the  bill  charged  on ;  find  the  suspenders  liable  in  ex» 
( penaes,'  &c. 

Lord  FuOarton,  Ordinary.  Act.  H,  J,  BoberUaiL         Johi  Shmd,  W.  S.  Agent, 

Alt.  MttiikouL        Jchi  SommerviUejuniorf  S.  S.  C.  Agent.        B,  Clerk. 

T. 


f^ii^i 


FIEST  DIVISION. 
No.  LXVL  1  March  1834. 

Mrs  MARY  BUCHAN  or  M^LAWS 

against 
THOMAS  RISK. 

Husband  and  Wife. — Prescription. — Statute,  1695,  c.  5. — 
I.  The  want  of  a  judicial  ratification  by  a  wife  of  a  bond  and  dis" 
fontioH  in  security^  granted  by  her  aver  her  separate  property,  for  a 
iAt  due  by  her  htisband^  does  not  per  se  render  the  deed  null* 
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}  Mar.  \S3ik  II.  The  iepUwml  KmUatian,  of  eautianary  cbUgatunu  is  not  apfSea^ 

ble  to  an  lieritable  bond  and  di^Mmtion  in  security^  where  then  itiv 
personal  obligation  qfcautianry  contracted* 


Buchan  or 
M*Laws  t7. 
Riak« 


The  pursuer  was  proprietor  of  a  small  tenement  in  Bucklyne;  md 
in  January  1822,  her  late  husband,  Joseph  M^Laws,  bebg  in  in 
rears  of  rent  to  his  landlord,  the  defender,  she  granted  a  perMod 
bond .  in  his  fiivour  for  L*60 ;  and,  of  the  same  date,  granted  ani 
signed  a  bond  and  disposition  in  security  oyer  the  property  belonpng 
to  her,  on  which  infeftment  followed.  The  deed  contained  a  dasat 
of  warrandice,  a  clause  of  ifedemption,  and  a  power  of  sale,  in  cue  of 
non-payment  after  intimation.  Shortly  thereafter,  M^Laws  becsaat 
bankrupt,  and  was  incarcerated;  and  the  defender  applied  to  tlte 
pursuer  for  her  ratification  of  the  deed  in  question,  but  she  refused 
to  grant  it 

In  June  1831,  the  pursuer  brought  an  action  of  reductioiiHs* 
probation  of  the  bond  and  disposition  in  security,  and  infeftment 
thereon,  on  a  variety  of  grounds,  and,  in  particuUr,  QuintOf  <  Tkc 
said  pretended  bend  and  disposition  in  security  never  was  judiciaBf 
ratified  by  the  pursuer,  in  terms  of  the  act  of  Parliament  1481,  c  8i 
A  blank  ratification  was  written  out  upon  the  back  of  the  deed,  in- 
tended for  her  subscription ;  but  when  it  was  presented  to  tbe  pu^ 
suer  for  that  purpose,  forth  of  her  husband's  presence,  she  not  on- 
ly peremptorily  refused  to  subscribe  it,  but,  in  the  defendei^sown 
words,  she  declined  to  ratify  the  deed ;  and,  in  point  of  bet,  it 
never  was  ratified  by  her,  either  judiciaUy  or  extrajudicially,'  tx, 
SextOf  ^  The  pursuer,  at  the  time  when  she  is  said  to  have  volontih 
rily  executed  the  pretended  bond  and  disposition  in  security  un- 
der reduction,  was  a  married  woman,  and  under  the  direction  of 
her  husband.  She  was  concussed  and  threatened  to  grant  tbe  said 
bond  and  disposition  in  security  for  a  sum  no  way  due  by  ber, 
but  as  cautioner  for  her  husband,  &c  The  said  cautionary  obli- 
gation is  null,  the  law  being,  that  ^  all  personal  obligations  grant- 
'  ed  by  the  wife  while  sub  cura  mariti,  though  with  the  husband's 
<  consent,'  are  ipso  jure  void,  ex.  gr.  bonds,  bills,  &c  for  whateter 
cause  they  may  have  been  granted,  whether  for  borrowed  money, 
the  price  of  goods,  or  as  cautioner  for  others,  a\^d  such  obligations 
cannot  even  be  the  foundation  of  diligence  against  the  wife's  s^ 
parate  estate.'  Octavo^  ^  But  independent  of  these  grounds  of  re- 
duction, the  pursuer  has  been  liberated  in  toto  from  the  cautionaiy 
obligation,  said  to  have  been  undertaken  by  her  for  her  husband, 
under  tiie  septennial  limitation  of  cautionary  engagements,  intro- 
duced by  the  act  1695,  c.  5,  a  period  of  nine  years  having  elapsed 
without  any  steps  whatever  having  been  taken.' 
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In  defence  it  was  pleaded —  1  Mar.  1834. 

1.  Bjr  the  bond  and  disposition  libelled,  an  effectual  security  is  con-     ^^^v^*^ 
sdluied  in  tbe  defender's  fevour  for  the  Sum  of  L.60  contained  in  ^?^^.^ 
the  bond,  and  the  evidence  of  tbe  bond  cannot  be  redargued,  except  Risk. 

bjr  his  writing  or  oath,  Defeiid^. 

2.  There  is  no  relevant  statement  of  fraud,  circumvention,  facility,  Pleas, 
or  caaeussion  libelled,  on  which  the  bond  under  challenge  can  be 

Bet  aside. 

•  3.  The  bond  and  disposition  granted  by  the  pursuer,  though  a 
nanied  woman,  containing  no  personal  obligation,  but  being  a 
nere  conveyance  and  security  over  her  separate  heritable  property^ 
iteompletely  effectual. 

•  4.  A  judicial  ratification  by  a  married  woman  is  not  necessary, 
in  order  to  give  validity  to  her  deeds,  except  where  force  or  other 
eoDCttSsion  upon  the  part  of  the  husband  is  alleged ;  and  there  are 
no  grounds  for  any  such  charge  against  the  defender,  or  the  pur- 
me?8  husband. 

'  5.  The  septennial  prescription  in  favour  of  cautioners  does  not 
ipply  to  the  deed  under  challenge,  being  a  disposition  of  an  heri- 
table suliject,  in  security  of  a  debt  The  pursuer  was  not  a  cau- 
tioner at  all  under  such  a  deed,  but  merely  disponed  her  separate 
real  property  for  certain  purposes,  and  under  certain  conditions. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

<  The  Lord  Ordinary  having  considered  the  record  as  closed  on 

•  the  summons  and  defences,  with  the  minute  annexed,  and  having 
'heard  parties^  procurators,  and  thereafter  made  avisandum,  finds, 
'diat  though  the  pursuer,  as  a  married  woman,  could  not  grant 
'any  personal  obligation  on  which  diligence  could  proceed,  she 
'had  power,  with  her  husband's  consent,  and  if  of  sound  mind,  and 
'not induced  thereto  by  force,  fear,  or  fraud,  to  dispone  her  herita- 
'Ue  estate  effectually  to  a  third  party,  absolutely,  or  under  rever- 
'sion:  Finds,  that  such  a  disposition  to  a  third  party  requires  no 
'ratification  to  validate  it,  unless  it  can  be  shewn  that  the  wife,  in 
'granting  \tj  acted  under  force  or  fear,  or  the  undue  influence  of 
'  her  husband :  Finds,  that  the  statutory  limitation  of  cautionary 
'  obligations  does  not  apply  to  such  a  disposition  in  security  as  that 
'here  sought  to  be  reduced:  Therefore,  finds,  that  there  are  not 
'  saffident  grounds,  in  the  facts  admitted  on  the  record,  for  redu- 
'  dng  the  disposition  and  infeftment  held  by  the  defender,  and  now 
'  duillenged :  But  finds  that  there  are  sufficient  averments  in  the 
'second,  fourth,  and  fifth  reasons  of  reduction,  as  set  forth  in  the 
'sommons,  relevant  to  entitle  tiie  pursuer  to  a  proof,  and  to  decree 
'  of  reduction,  if  they  shall  be  competently  established :  Therefore, 
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Bucbab  or 
Risk. 


before  further  answer,  appoints  the  eaime  to  be  enrolled,  tfaitiiie 
pursuer  may  state  definitively,  whether  she  demands  a  remit  to 
the  Jury  Cause  Roll,  for  the  trial  of  the  cause  on  those  cfemeiiti, 
or  not^* 

Note. — '  The  pursuer  is  very  poor,  and  her  counsel  seemed  torn* 
timate  that  they  did  not  wish  to  go  into  a  trial,  but  Aat  they 
thought  th^y  had  sufficient  grounds  for  obtaining  redoctisii,  oa 
the  law  arising  from  the  admitted  facts.  The  Lord  Ordinary  Im 
therefore  thought  it  proper,  in  this  case,  to  give  his  judgment  on 
the  abstract  points  of  law,  without  foreclosing  the  pursuer  on  thi 
other  points  involved  in  the  disputed  facts.  He  does  this  tiie  noit 
readily,  because  he  thinks  the  case  a  hard  One,  and,  in  one  pobt 
at  least,  not  free  from  doubt,  and  because,  notwitfaBtandibg  the 
opinion  which  he  has  found  himself  obliged  to  fonn,  he  thinb 
the  Court  may  perhaps  see  sufficient  ground  for  redndng  the  deed^ 
without  requiring  fJEurther  proof. 

<  On  two  of  the  points  to  which  the  interlocutor  apfifies  tki 
Lord  Ordinary  thinks  that  there  can  be  no  donbt,  vis.  1st,  That 
the  deed  of  a  married  woman  cannot  be  reduced,  merely  becson 
it  has  not  been  ratified  before  a  magistrate,  unless  tbere  is  Mm 
evidence  of  the  exertion  of  force,  fear,  or  undue  influence  by  tht 
husband ;  but  certwily,  in  such  a  case  as  the  present  and  wheis 
the  ratification  was  asked  and  refused,  very  slight  evidence  wooid 
be  sufficient ;  2d,  lliat  the  septennial  limitation  of  die  act  1695 
cannot  be  applied  to  a  disposition  in  security  with  infeftm^Dt^ 
where  there  is  no  personal  obligation  of  cautionry  contiaotad. 
The  only  thing  approaching  to  this  is,  that  the  bond,  in  grringthe 
power  of  sale,  declares,  *  tbat  if  we  shall  fail  to  make  paymeat  of 
the  sums  that  shall  &11  due,  by  the  personal  obligatioii  b^ire  mt- 
ten,  within  Jthree  montJis  after  a  demand  of  payment  is  intimated 
to  us  or  our  beins  or  successors,  &c  it  shall  be  lawful  to  sell,'  kc 
But  if  it  was  competent  to  grant  the  security  at  all,  the  Lord  Ov- 
dinary  does  not  think  that  this,  which  creates  no  personal  oUiga' 
tion  against  the  wife  on  which  diligence  could  proceed,  cm  mste- 
rially  alter  the  nature  of  the  deed  in  this  point.  It  is  settled  kwi 
that  the  act  does  not  apply  to  bonds  of  corroboration,  and  stiH  left 
will  it  apply  to  a  simple  disposition  in  security. 
'^  The  case,  Jiowever,  may  be  more  doubtfdl,  on  the  more  geo^ 
ral  ground,  that  this  is  a  deed  by  a  married  woman,  wliieh,  tho^;h 
it  relates  solely  to  her  separate  estate,  implies  in  it  various  pc^ 
sonal  obligations.  Her  estate  is  to  be  sold,  onleas,  in  defimltdf 
her  husband,  she  pays  the  debt.  She  is  bound  in  absolute  iiti«> 
randice,  on  which  action  and  diligence  may  proceed ;  anddieis 
taken  bound  to  grant  all  other  deeds  that  might  be  necessary  for 
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*  wryiBg  Ui6  deposition  into  effect    It  is  quite  clear  that  no  aidU  l  Ifo.  l8St 
^Jiidicatioo  oould  proceed  against  a  married  woman's  estate,  even     ^^v^*^ 
^00  an  heritable  bond  graoted  stante  matrimonio«> Watson  v.  Ro-  |^"^,^J. 
*bert80D,  Dec  10.  1772»  and  the  cases  there  quoted; — and  per-^  Risk, 
ikaps  it  may  be  doubted,  whether  the  intimation  to  her  person* 
f  ^1  which,  under  a  bond,  in  the  form  here  used,  must  precede  a 
\pikt  is  poi  <tf .  the  nature  of  diligence ;  but  though  there  may  be 
<^il<Niht  in  the  question,  the  Lord  Ordijoary  is,  at  present,  unable  to 

<  come  to  80.  serious  a. conclusion,  as  that  a  married  woman  cannot 

<  g;iant  an  effectual  heritable  bond,  even  for  her  husband's  debt* 
'.He  observes,  that  in  Mr  Robert  Bell's  report  of  the  case  of  Har- 
<vie  and  others  against  the  Trustees  of  Chessels,  Feb.  21.  1791, 
^vhere  jthe  deed  was  simply  a  personal  obligation  of  cautionry, 
'.IVesident  CampbeU  says,  that  the  man  of  business  who  advised 
(.Che  travsaiBtioQ  might  be  liable  for  granting  it  in  that  null  form^ 
faddfng,  they  ought  to  have  bound  the  estate^  and  then  the  secu- 
<>nty  would  have  been  effectoal. 

.  ^  The  delay  by  the  dct&nder,  to  put  tlie  security  in  force,  seems 

<  to  imply  that  he  had  doubts  of  its  validity,  from  its  nature,  and  the 

<  ciicitmstaneea  under  which  it  \!^as  granted ;  but  though  this  might 
f  be  very  material  in  a  trial  upon  the  facts,  it  does  not  seem  to  afford 
<.ao7  sab&tantiye  ground  of  reduction.  The  statements  in  the  sum-* 
<ffl0OB,  as  to  the  sitaatioa  of  the  debt,  seem  to  be  incorrect  and  suf* 
'identiy  expbuned.  The  second  sequestration  did  not  relate  to 
'  the  debt  here  secured,  and  nothing  was  recovered  under  the  first.' 

.  The  putsu^  redainwd;  and  thereafter  the  parties,  in  obedience  Pursuer'i 
to  an  order  of  the  Court,  lodged  the  following  notes  of  authorities  ^^^^' 
is  support  of  their  respective  pleas. 

Pwrna^iOMibantu^.-^MafParl  l^l-'&ar^BaJfow^iPrajBticks^^ 
p.H  c^vii! — June  83»  1517,  Maxwell  against  the  Abbot  of  Paisley,i 
1  ErA.  b.  L  tit  6.  J  35—1  Feb.  1728,  Sanders,  Did.  dlOS—Ersk..     ' 
b.  i.  tit  6.  §  25,  note.—Fcuu  ColL  8  Dec.  1761— Menzies,  Diet. 
5074^10  Dec  1772,  Walson,,  DieL  5976— Harvey,  &c.  21  Feb. 
1791,  DkL  59Q0—Beirs  Principles,  3d  edit  (sect  1615)—!.  Ersk. 
Pr.6,  §  17«  aad  Jmi.  j  34, 36— Jane  12.  161 1,  Wood  v.  Lord  Bon- 
mogteo,  Mvr.  Did,  6957— Feb.  8.  1616,  Douglas  v.  Hamilton  andv 
EI^HBgitou,  5957— June  14. 1715,  Shearers  v.  Ker;,  5991— March* 
34. 1«26,  Greenlaw  v.  Galloway,  5957— Deo.  19.  1626,  Matthew 
a  Sihbahl^  5959 — ^Jan.  30.  1635^  Mitchellson  Vs  Murray  or  Mou-^ 
iaay,  5960,  and  6073,  Brown's  Stq?.  i.'d54  and  357-*-- July  1725,^ 
bidoe  «.  Dai^,  4PP*  5961—Jan.  14. 1663,  Birch  v.  Douglas,  596 1 
-^an.  27. 1665»  Fisher  v.  Ker,  5963--*  July  5. 1676,  A.  v.  B.  5965. 
-Nov.  8.  1677,  Sup.  iii.  184— Nov.  15.  1705,  Duncan  v.  Forbes, 
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1  Mir.  1684.  6966— Feb.  !!•  1707,  Simpsoa  v.  BIoomiBeld,  596»1-I>ea8;  1761; 
Menzies  v.  Gillespie,  5974— Dfec.  10. 177^  WatsoD  v.  RobertMHi, 
6977,  Sup.  V.  474,  Hailes,  608— Aug.  10.  1776,  Scott  v.  Cnin- 
stoan,  6108,  and  App. — Harvie  and  Farvell  v.  Trustees  of  Ckendi, 
Feb.  21.  1791,  6980,  BeO,  266— G.  LeDnoz  and  Co.  v.  Mrs  Anck- 
incloss  and  others,  19  May  1821,  1  Skawj  19— M'NieUor  Steel  v. 
Steel's  Trustees,  8  Dec.  1829,  8  SAdto,  210— July  17.  1677, 
M'Kenzie  v.  Ross,  Sup.  iii.  166 — Dec.  1612,  Crigfatmi,  2074^ 
Brawn's  Sup.  iii.  333— Dea  9.  1696,  Doul  v.  Home»  2077* 

Defender's  avthoriHes. — Ersh.  b.  i.  tit  vi.  sec.  38 — Ersk.  b.  i. 
tit  vi.  sec.  36 — Jan.  27.  1681,  Stewart— June  2a  1706,  Hsjr 
—Banktony  b.  i.  tit  v.  No.  76— Dec.  16.  1666,  Elliot— Jan.  24* 
1674,  Redpatb,  Dirl  Decis.  28— June  26.  1706,  Hay— Jan.  27. 
1681,  Stewart— Jan.  23. 1678,  BxvLQe— Mackenzie^  b.  i  tit  6.  voLiL 
p.  287— Johnstone  v.  Napier,  29  June  1708^  Fount.  446,  Met.  1611 
— Stuart  V.  Hutchison,  Jan.  27.  1681,  Mor.  116^ — Clark  v.  Gib- 
son, Jan.  24*  1826,  Shaw  and  Dunlap,  iv.  388.- Harvey,  &e.  v. 
Chessel's  Trustees,  Feb.  21.  1791,  Beffs  Cases^  265- £rji.b.L 
tit  vi.  §  36 — Mackenzie^  b.  i.  tit  6.  p.  287 ;  Johnstone  v.  Napier, 
29  June  1708— Stuart  v.  Hutchison,  27  Jan.  1681 — Harvey,  &c 
V.  ChesseFs  Trustees,  21  Feb.  1791— Clark  v.  Gibsons,  24  Jan 
1826.  See  also  Brown,  &c.  v.  Bedwell  and  Yates,  3  Dec  1830— 
Gordon  v.  Gordon,  Feb.  3.  1617,  Mar.  6994— iClark  v.  Shaip,  Jao. 
31.  1717,  Mor.  5996— Ersk.  b.  i.  tit  vi.  §  27— Ridpath  o.  Yair, 
Jan.  21. 1674,  Mor.  6996 — Anderson  t;.  Buchanan^  July  27*  1775, 
Mar.  6081— Elleis  v.  Keith,  Dec  16.  1666,  Mor.  6987--Ker  v. 
Shearers,  June  14.  1716,  Mor.  6991. 

Upon  resuming  consideration  of  the  cause,  the  Court  directed 
the  opinion  of  the  other  Judges  to  be  taken  on  the  question,  <  Wl)^ 
<  ther  the  deed  in  this  case  challenged  is  good  without  the  radfia- 
*  tion  of  the  wife  ?* 


The  following  unanimous  opinion  was  returned  by  the  consolted 
Judges  : 

<  Understanding  that  the  meaning  of  the  question  put  to  us  is, 

<  whether  the  want  of  ratification  by  the  wife  renders  the  deed  doU 

*  as  to  her, — we  are  of  opinion,  that,  according  to  the  law,  as  weiaye 

<  understood  it,  and  as  it  is  laid  down  in  the  authorities  referred  t^: 

<  the  circumstance  of  the  deed  not  having  been  ratified  does  not 

*  render  it  null,  and  that,  though  the  deed  may-  be  redaciblo  on 

*  proof  of  special  facts,  the  mere  want  of  ratification  does  not,  bf 

*  itself,  constitute  such  a  defect  or  ground  of  objection  as  to  infa* 
<.  reduction.' 
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When  the  case  came  to  be  again  advised  with  this  opinion,  the  I  Mtr.  1884 
Qmrt  pronounced  the  following  interlocutor :  -^y^*^ 

*  The  Lords  having  resumed  consideration  of  this  note,  with  the  i^f^aws  v'. 

<  opinion  of  the  consulted  Judges,  find,  in  terms  thereof,  that  the  Risk.  ' 

f  noo-ratification  by  the  wife  of  the  deed  in  this  case  is  not  a  suf-  judgment. 
( fident  ground  for  reducing  the  deed :  Refuse  the  reclaiming  note, 
<aiid  adhere  to  the  interlocutor  reclaimed  against;  and  remit  the 

<  eanse  back  to  the  Lord  Ordinary,  to  proceed  therein  as  shall  be 
'just,  reserving  all  questions  of  expenses.' 

UiiMtmehiff^  OrdioMy.         Act  S0l..Getu  fCocUnnm,)  TFibon.         Wnu  Menw^ 
W.&  Agent.         Alt.  CkrMMmi.         Wm,  lUtu^,  W.  S.  Agent.       \8.  Clerk. 

c. 
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M<LAR£N 

against 
RAMSAY. 

Process. — Bankrupt. — ^Title  to  pursue. — L  A  bankrupt  ha^ 
vinffi  in  a  bill  of  suspension  and  interdict  presented  againat  a  poind" 
tag  by  his  creditor^  Uatedf  as  one  of  the  reasons  ofsuspennon,  that 
Ae  poinded  goods  were  nof  his  own  property^  but  the  property  of  his 
Sony  field  that  he  had  not  a  tide  to  pursue^  and  tiiat  tlie  bill  of  sus^ 
pension  was  therefore  incompetent 

II.  Question  raised^  but  not  decided,  whether  a  discharge  granted  to  a 
hanhrupt  under  the  sequestration  act,  on  payment  of  a  composition^ 
operates  retro,  so  as  to  cut  down  a  poinding  executed  by  a  creditor 
who  had  ranked  upon  the  estate,  against  property  acquired  by  the 
haskru]^  subsequent  to  the  sequestration  f 

The  suspender,  McLaren,  carried  on  business  as  a  grocer  and  wine 
merchant  in  Edinburgh,  and,  on  the  29  July  1831,  his  estate  was 
leqaestrated,  under  the  bankrupt  statute.  Pending  the  sequestra- 
tioD,  a  shop  was  taken  at  Whitsunday  1832,  and  goods  purchased 
in  name  of  the  suspender^s  son,  (a  boy  of  thirteen  years  of  age,)  for 
the  alleged  purpose  of  contributing  to  the  support  of  the  family. 
h  December  1832  and  November  1833,  the  charger,  who  had  been 
nrited  as  a  creditor  in  the  sequestration,  executed  poindings  of  the 
gnodi  in  the  shop  in  payment  of  his  debt ;  and,  after  a  warrant  of  sale 
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^y*''  ^^^  ^^  "^^^'^  obtained,  the  suspender,  who  subseqaently  obtained  a  &• 
charge  in  the  sequestration,  in  the  usual  terms,  from  all  debts  contract* 
ed  prior  thereto,  on  payment  of  a  composition,  presented  a  bill  of 
suspension  and  interdict  against  the  charger,  in  which  be  pleaded,  1. 
that  the  goods  could  not  legally  be  attached  by  the  poinding,  io 
respect  that  they  were  not  his  property,  but  that  of  his  son ;  and, 
fi»  that  even  supposing  that  the  goods  belonged  to  the  Sttspender^ 
they  could  not  be  affected,  in  respect  that  the  discharge  operated 
retro  as  to  all  previous  debts,  and  cut  down  the  poinding  as  an  in<* 
competent  diligence — Parkers  v.  Douglas,  Heron  and  Co.  5  Feb. 
1783,  3/.  2868— TuUis  v.  Whyte,  18  June  1817— B<sZi;  ii.  64,  5t& 
iedit. — Samson  and  others  v.  M^Cabbin,  15  May  1832. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
*  The  Lord  Ordinary  having  considered  this  bill,  with  the  answers 
and  productions — In  respect  that  in  so  far  as  the  complainer  alle- 
ges that  the  poinded  goods  are  not  his  property,  but  the  property 
of  his  son,  the  bill  is  presented  without  any  legal  title,  and  is  fur- 
ther unnecessary, — the  question  being  sub  judice  in  the  Sheriff- 
court,  and  an  interdict  against  the  sale^  of  date  the  8  January  1834, 
in  full  force :  and  in  respect  that  in  so  far  as  it  may  be  maintamed 
or  established  that  the  goods  are  the  property  of  the  complainer, 
the  poinding  duly  executed  on  goods  admitted  by  the  complainer 
not  to  have  fallen  under  the  sequestration  of  his  estate,  but  to 
have  been  subsequently  purchased  or  acquired, — the  said  poinding 
having  been  executed  before  the  complainer  had  obtained  any  de- 
cree of  discharge  by  this  Court,  must  be  valid  and  effectual  as  a 
security  in  any  question  between  the  complainer  and  the  respon- 
dent ;  and  farther,  in  respect  that  no  caution  is  offered,  refuses 
the  bill,  finds  expenses  due,  and  remits  the  account,  when  lodged, 
to  the  Auditor  to  be  taxed ;  but  reserving,  so  &r  as  necessary,  all 
questions  in  the  depending  process  before  the  Sheriff/ 
Not€»^^*  The  first  part  of  this  interlocutor  requires  no  farther  ex- 
planation, and  perhaps  is  sufficient  for  disposing  of  this  bilL    Am 
to  the  second,  the  cases  quoted  have  evidently  no  application  to 
the  matter ;  for  here  the  funds  (as  admitted  upon  oath  by  the  cooh  | 
plainer,  No.  34.  of  productions)  were  acquired,  if  at  all,  posterior  | 
to  the  sequestration,  and  the  poinding  was  used  before  the  discharge, 
and  there  is  no  competition  of  diligence.     In  this  state  of  the  caie 
the  material  doctrine  laid  down  by  Mr  Bell,  (p.  454,)  that  property 
which  fiills  to  the  bankrupt  <  after  the  date  of  the  application,  but 
before  the  date  of  the  interkcutor  of  Court,  will  be  attachable  by 
the  creditors  by  ordinary  diligence,  or  by  a  supplementary  seqoes- 
^  tration/  is  not  at  all  adverse  to  any  of  the  decisions  quoted*  and 
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<  oecessarily  supposes  that  a  poinding,  duly  executed  on  such  pro-  l  Mar.  1834b 
« perty  before  tlie  discharge  is  obtained,  must  be  elSiectual.    That  it    ^^v^*^ 

<  was  prevented  from  being  carried  into  full  effect  by  a  sale,  in  con-  ^[J^!!^  ^* 
*  sequence  of  the  interference  of  the  son,  cannot  surely  hurt  the 

<  effect  of  it  in  a  question  with  this  complainer,  if  it  turns  out  that 

<  the  goods  are  his  property.' 

The  suspender  having  reclaimed,  the  Courts  at  the  advising,  was  Opinion  of 
unanimously  of  opinion,  that  the  suspender,  upon  his  own  state-  ^o^rt. 
ment,  viz,  that  the  goods  poinded  were  the  property  of  his  son,  had 
aot  shewn  a  legal  title  to  appear,  that  the  bill  of  suspension  wos 
dieiefore  incompetent,  and  that  the  question  as  to  the  validity  of  the 
poindings  did  not  thus  require  to  be  decided.  But  supposing  that 
St  was  before  the  Court,  two  of  their  Lordships  (Lords  Craigie  and 
^ies)  bad  great  doubts  as  to  the  competency  of  the  poindings. 
By  the  terms  of  the  discharge  the  bankrupt  was  freed  from  all  debts 
contracted  prior  to  the  sequestration,  on  payment  of  a  certain  com- 
portion;  but  an  attempt  was  here  made  to  revive  one  of  these  debts, 
and  to  use  diligence  upon  it.  The  statute  also  declared,  that  the  trus- 
tee might  attach  whatever  property  came  subsequently  to  the  bank- 
ropt  by  acquisition  or  succession,  so  that  such  property  belonged  to 
the  creditors  in  general  But  it  was  not  necessary  to  decide  this 
pout,  as  the  bill  was  presented  without  any  legal  title,  and  the 
judgment  of  the  Court  ought  to  rest  upon  this  point  abne. 

^  Their  Lordships,  therefore,  recalled  the  interlocutor  complained  judgment 

<  of;  but  in  respect  the  suspension  was  presented  on  the  allegation 
'  that  the  goods  were  the  property  of  the  suspender's  son,  remitted 

<  to  the  Lord  Ordinary  to  refuse  the  bill,  with  expenses/ 

lord  Ordiuaryy  Mpnereiff.  Act  Dean  of  Fac  (Hopei)  CunmgJume.  George 

BUI,  Agent         Alt  Shew  and  Jamet  Anderaoiu         Maurice  Lothian,  Agent. 
6.  Cterk. 

c. 
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WILKIE  AND  CURATOR 

agaitut 
JACKSON. 

Process. — 6  Geo.  IV,  c.  120, — Act  of  Sederunt,  12  Nor. 
1825,  §  55. — Proof. — Circumstances  in  which  a  defender  vm  d' 
lowedf  after  the  dosing  of  the  record^  to  produce  documents^  tokiok 
were  in  his  house  at  the  time,  although^  as  he  alleged^  he  had  then  made 
'  a  strict^  but  ineffectual  search  for  them, — it  being  also  held  that  kii 
^  agent,  and  the  members  of  his  family,  were  admissible  wiinessa  to 
prove  that  the  documents  had  been  accidentally  discovered  cfier  de 
record  was  closed* 

Ik  an  action  brought  by  Wilkie  i^ainst  Jackson,  (as  representiiig 
'his  uncle,)  for  certain  furnishings  alleged  tobe  due  to  Wilkie  by 
the  uncle,  on  his  succession  to  the  family  estate,  it  was  pleaded  in 
defence,  first,  that  the  furnishings  were  not  doe  in  point  of  law;  and, 
second,  that  advances  had  been  made  by  the  unde  to  Wilkie's  &- 
ther,  to  a  greater  extent  than  the  amount  of  the  furnishings,  sappo* 
sing  them  to  be  due. 

No  written  evidence,  however,  of  th.ese  advances  wsis  produced 
before  the  record  was  closed ;  but  a  few  weeks  thereafter  a  nujiiite 
was  lodged  by  the  defender,  stating  that^  previous  to  the  closing  of 
the  record,  he  had,  upon  the  suggestion  of  his  legal  advisers,  made 
a  strict  search,  among  the  papers  left  by  his  uncle,  to  discover  some 
written  evidence  which  might  establish  the  payments  stated  in  the 
record ;  but  owing  to  the  length  of  time  which  had  elapsed  since 
the  death  of  his  uncle  in  1823,  who  was  not  a  man  of  business,  wlio 
kept  no  books,  and  had  no  regular  repositories  for  his  papers,  which 
were  found  in  various  holes  and  corners  in  the  house  he  inhabited, 
the  defender  had  been  unable,  with  all  the  pains  he  had  taken  in 
the  search,  to  find  any  such  documents  before  the  record  was  closed, 
although  they  were  lying  in  the  house  at  the  time;  but  shordy 
thereafter,  while  making  a  search  for  other  purposes,  he  accidentally 
discovered  certain  letters  to  his  uncle  written  by  the  pursuer's  fa- 
ther, and  other  relative  documents,  which  left  no  room  to  dispute 
the  &ct,  that  he  bad  received  considerable  pecuniary  advances  from 
the  alleged  debtor. 
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In  support  of  his  allegation  the  defender  offered  to  prove,  by  his  4  March  1884. 
legal  advisers,  that  he  had  been  directed  by  them  to  make  a  diligent    V-^-y-^i^ 
Ksrch  for  the  papers  in  question,  and  that  he  had  intimated  to  them  ^'^|[|^/"^ 
die  uQ8^ccessflll  termination  of  it,  in  consequence  of  which  the  re-  Jackson, 
eord  was  closed.     And  he  also  offered  to  prove,  by  certwi  mem- 
bers of  his  family,  (who,  in  such  a  case,  he  alleged,  were  necessary 
witnesses,)  that  these  documents  had  been  afterwards  accidentally 
discovered.     In  these  circumstances  he  maintained,  that,  under  a 
fair  interpretation  of  the  55th  section  of  the  Act  of  Sederunt,  which, 
for  parposes  of  essential  justice,  should  be  liberally  interpreted,  it 
was  still  competent  to  produce  the  writings,  the  existence  of  which 
was  altogether  unknown  to  the  defender,  or  his  legal  advisers,  when 
tke  record  was  closed. 

The  pursuer  answered — That  res  noviter  veniens  did  not  consist  Punuen* 
of  £iet  merely  unknown  to  the  party,  but,  under  the  construction 
of  the  Judicature  Act,  applied  only  to£Eicts  emerging  since  the  com- 
menoement  of  the  action.  Farther,  that  parties  were  strictly  en- 
joined by  the  Judicature  Act  to  produce,  along  with  their  conde- 
soendeDce  and  answers,  all  writings  in  their  custody,  or  within  their 
power.  And,  lastly,  that  the  defender  had  offered  no  relevant  proof 
of  bis  averment,  that  the  documents  now  asked  to  be  produced  were 
;ioviter  venientes  ad  nptitiam,  his  oWn  statement  indeed,  that  they 
had  been  in  his  possession,  and  in  his  house',  since  the  death  of 
his  uncle,  excluding  this  averment 

The  Lord  Ordinary  having  reported  the  point  to  the  Court,  their 
Lofddiips  directed  the  opinions  of  the  other  Judges  to  be  taken 
die  reon,  and  the  following  unanimous  opinion  was  returned : 

<  We  are  of  opinion,  that,  in  the  peculiar  circumstances  of  this  Opinion  of 

<  case,  and  where  it  is  the  defender  who  wishes  to  make  the  pro-  ^^^^ 
'  dnction,  the  documents  now  proposed  to  be  produced  may  be  re- 

*  ceived,  and  their  effect  considered,  on  the  Lord  Ordinary  ascertain- 
ing (if  it  shall  be  disputed)  that  they  came  to  the  knowledge  of 

<  the  defender,  and  were  recovered  by  him  in  the  mani^er  and  at  the 
'  (ime  set  forth  in  the  minute.  And  we  are  further  of  opinion,  that 
*ffl  this  inquiry  the  members  of  his  own  fiamily,  (if  necessary  wit- 

*  oesses,)  as  well  as  his  agent,  may  be  examined  on  the  part  of  the 

*  defender,  to  prove  the  truth  of  his  averment,  that,  de  facto,  they 

'are  noviter  venientes  ad  notitiam,  he  bearing  the  whole  expense  ?^ 

'  of  soch  proof.  And  further,  that  the  documents  are  only  to  be 
'  reeeived  into  process  on  payment  of  such  other  expenses  as  to  the 
'  Lord  Ordinary  shall  seem  just' 

When  the  case  came  back  with  this  opinion,  the  following  inter- 
locator  was  pronounced : 


{ 
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4  Mar.  les^b.      <  Tbe  Lords  haniig  resumed  ooinsideiation  of  Ibis  minute,  vitk 
^  the  answers^  aod  advised  the  same,  with  the  opioioBs  of  the  eoa- 

<  suited  Judges,  find,  that,  in  terms  of  said  opinions,  and  on  the  htk 

<  being  proved  as  therein  stated,  the  documenta  may  be  produced 

<  and  received ;  and  remit  to  the  Lord  Ordinary  to  proceed  aceorA- 
^  ingly,  reserving  all  questions  of  expenses.' 

Lwd  Cordi0um,  Ordinary.        AcU  Qrahmn  B4L        Rob.  WMi,  a  &  C.  Agot 
Alt.  JardiM.        Alex,  Flemwg,  W.  S.  Ageot.  B.  Clerk. 

c. 


Wilkie  and 
Curator  v, 
Jackson. 

• 

Judgment. 
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No.  LXIX. 


6  MarA  1894. 


ANDERSON  and  SHEPPARiyS  EXECUTORS 

againtt 
C/LARK* 


Title  to  pursue. — Assignation. — Bill  of  Exchange. — Tht 
pursuer  of  an  action  having  obtained  decree  in  hiafioHmr^  and  having 
during  Ae  dependence  of  an  appeal  at  ike  instance  of  Ae  definier^ 
draum  a  bill  upon  him^  which  was  protested  far  nonracoqftemce^^^ 
heldy  upon  the  judgment  being  affirmed^  and  upon  an  appHcatiim 
to  the  Court  far  applying  the  judgment^  at  Ae  instance  ofanin* 
dorseef  that  the  indorsation  did  not  give  kirn  a  sufficient  titts  to  he 
sisted  as  the  pursuer  in  the  action^  and  to  have  the  judgment  eppSed 
in  his  name. 


In  an  action  raised  by  one  Sym  against  the  Committee  of  Manage- 
ment of  the  Associate  Burgher  Congregation  of  Conper,  he  concluded 
for  payment  of  L.200  and  interest,  which  had  been  lent  to  them  on 
a  bond  granted  over  their  chapel ;  and  he  concluded  also  petsoaally 
and  sttbeidiarie  against  the  present  respondent  Clark,  on  the  gronod 
of  certain  alleged  defects  in  the  form  of  tbe  security,  which  had  been 
prepared  by  him»  and  on  account  of  which  defects  the  pursuer  m%ht 
not  succeed  in  recovering  payment  from  tbe  principal  defenders. 

The  Court  (2  Dec,  1681)  decerned  against  Clark,  conform  to 
the  conclusions  of  the  libel ;  but  found  him  entitled,  on  payment  to 
the  pursuers,  to  an  assignation  of  the  debt,  so  that  he  may  opente 
his  relief  as  accords* 
.    Clark  appealed ;  and»  pending  the  appeal,  Sym  ( 1  April  1133) 
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drew  a  bill  on  Clark  for  L.400,  ^  to  account  of  the  sums  decerned  6  Mar.  I83i. 

<  for  in  the  process  before  the  Supreme  Court  at  my  instance  against    ^^"^V^^ 

« you.'    Thereafter  Sym  indorsed  the  bill  to  the  present  petitioner,  ^^^^^.^""^ 
Anderson,  by  whom  it  was  protested  for  non-acceptance.  Executors  v. 

The  judgment  of  the  Court  having  been  affirmed,  (1  July  1833,)  ^^^' 
Anderson  presented  a  petition  to  the  Court  in  his  own  name,  as  well 
tf  m  that  of  one  Sheppant,  who  had  conducted  the  process  at  Sym's 
bstance  as  agent,  praying  their  Lordships  to  sist  him  as  pursuer 
in  place  of  Sym,  (who  was  since  dead,)  and  to  apply  the  judgment, 
the  interlocutor  to  be  extracted  in  his  name ;  and  the  executors  of 
Sheppard,  who  had  also  died,  prayed  for  decree  in  their  name,  for 
ihe  expenses  of  process. 

In  answer,  Clark  contended,  that,  by  the  judgment,  he  had  been 
found  entitled  to  an  assignation  of  the  debt  claimed  by  Sym,  to  en- 
able him  to  operate  his  relief  against  the  principal  parties ;  but  that 
a  bill  drawn  by  Sym  for  a  random  sum  <  to  account,'  could  not  ope* 
nte  as  such,  or  enable  the  holder  of  it  to  discharge  the  respondent 

The  Court,  holding  that  the  petitioner,  Anderson,  who  was  mere*  Judgment. 
hf  tbe  indorsee  of  a  bill,  had  no  legal  title  to  appear,  *  applied  the 
•judgment  of  the  House  of  Lords,  so  far  as  respected  the  expenses 
^fonnd  due,  approved  of  the  Auditor's  report  thereon,  and  decerned 

*  for  payment  of  L.117  :  4  :  4,  with  the  expenses  of  extract,  and 

*  allowed  the  decree  to  go  out  and  be  extracted,  ad  interim,^  in  the 

*  name  of  John,  David,  James  and  Peter  Sheppard,  and  refused  the 

*  petition  quoad  ultra ;  and  found  the  petitioner,  David  Anderson, 
'  liable  in  the  respondent's  expenses,  incurred  in  defending  against 

<  Us  application/ 

Fortht  Petitimien»  Mohertioih  S<m^M,        Hmtiry  Tod,  W.  &  Agent.        Alt.  A%- 
drm  MMrTfUft        Ja»m  Ftrguson,  W.  8.  Agent        IL  Clerk. 

c. 


810  DECISIOI^S  OF  THE  .«•.  7». 


SECOND  DIVISION. 

No.  LXX.  11  i^inh  1834. 

FORRESTER 

against 

FORRESTERS. 

Tenor. — A  proof  before  answer  allowed  of  the  tenor  of  a  last  u>3l^ 
alleged  to  have  been  accidentally  lost  during  the  lifetime  of  the  makers 
the  adminicle  of  the  tenor  being  a  copy  found  in  his  repositories  at 
his  death. 

The  pttrsuer,  as  executor  nominate  under  an  alleged  last  will  and 
testament  of  the  deceased  Nathaniel  Forrester,  sometime  of  the 
parish  of  Etanover,  county  of  Cornwall,  in  the  island  of  Jamaica, 
raised  a  summons  of  proving  the  tenor  of  the  said  alleged  last  will 
against  the  liearest  of  kin  of  the  testator,*  upon  the  following  narra- 
tive of  a  casus  amissionis,  viz.  That  the  deceased,  upon  the  6th  day 
of  June  1822,  executed  and  published,  according  to  the  legal  fonns 
of  the  island  of  Jamaica,  his  said  last  will,  by  which  he  bequeathed 
considerable  legacies  to  Lilly  Connell,  a  free  woman  of  colour,  and 
to  several  natural  children  which  she  had  bom  to  him ;  and  ttie 
residue  of  his  estate,  after  paying  some  other  legacies,  to  the  pur- 
suer, who  was  also  nominated  executor :  That,  on  the  following 
day,  (June  7. 1822,)  the  testator  deposited  the  will,  so  executed,  in 
the  hands  of  the  said  Lilly  Connell,  in  the  presence  of  witnesses,  ai^d 
that  he  embarked  a  few  days  afterwards  for  this  country,  where  he 
arrived  in  the  beginning  of  August  in  the  same  year :  That  he  never 
afterwards  returned  to  the  West  Indies :  That  soon  after  his  de- 
parture, Mr  John  Finlay,  his  attorney  in  Jamaica,  applied  to  Lilly 
Connell  for  delivery  of  ail  the  papers  belonging  to  Mr  Forrester 
which  had  been  left  in  her  custody,  and  that  she  delivered  over  to 
him  sundry  such  documents,  and  amongst  others  the  will  in  ques- 
tion :  That  no  orders  were  ever  given  by  Mr  Forrester  to  Mr 
Finlay,  in  the  course  of  his  correspondence,  to  cancel  or  destroy 
the  said  will,  but  that  it  remained  uncancelled  in  Mr  Finlay's  pos- 
session till  his  death  in  1825:  That,  upon  that  event,  all  the  pa- 
pers in  his  possession  passed  into  the  custody  of  a  Dr  John  Ander- 
son, his  executor,  and  his  factor,  Mr  Paul  Doig :  That  these  peisoQg 
never  received  any  instructions  from  Mr  Forrester  respecting  this 
last  will,  except  generally  to  hand  over  the  whole  of  hia  papers  to 
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Mr  William  Miller,  whom  he  had  appointed  his  attorney  in  place  U  Mar.  I8ai. 
of  the  deceased  Mr  Finl^ :  That,  in  course  of  these  transmissions     ^^^V^^ 
iiom  one  person  to  another,  the  said  last  will  was  mislaid  and  lost,  po^l^^' 
but  that  the  loss  was  not  discovered  by  Mr  Miller,  and  that  no  in- 
timation that  it  was  missing  was  ever  made  to  Mr  Forrester :  That 
00  instructions  were  ever  given  by  Mr  Forrester  to  Mr  Miller  to 
cancel  or  destroy  the  said  will ;  and  that,  in  the  year  1830,  he  men- 
tioned to  his  agent  in  this  country  that  he  had  already  settled  his 
succession,  by  a  settlement  which  he  had  left  in  Jamaica :  That 
Mr  Forrester  died  in  March  1832,  and  that,  on  opening  his  reposi- 
tories, there  was  found  a  holograph  paper,  purporting  to  be  a  copy 
of  the  sdd  last  will  and  settlement,  which  was  the  adminicle  now 
tendered  in  proof  of  the  tenor ;  and  that  no  other  will  or  testamen- 
tary deed  of  any  kind  was  found,  or  appeared  to  have  been  executed. 

Defences  were  lodged,  objecting  that  no  specific  casus  amissionis 
was  libelled,  without  which  a  proof  of  the  tenor  of  such  a  writing 
as  a  last  willy  which  might  have  been  silently  destroyed,  or  recalled 
by  the  maker  at  any  time  during  his  life,  and  which  was  of  no  force 
until  it  could  be  produced  after  his  death,  was  altogether  incompe- 
tent, and  that  several  of  the  allegations  in  the  summons  were  evi- 
dently incapable  of  being  proved. 

The  Court  was  of  opinion  that  the  competency  of  the  proof  of-  Judgment, 
fered  in  support  of  some  of  the  allegations  in  the  summons  could 
only  be  tried  when  tJie  evidence  was  tendered ;  and  that  the  pos- 
ability  of  at  all  proving  others  of  the  statements  would  fall  more 
properly  to  be  considered  afterwards.  They  therefore  allowed  a 
proof  before  answer. 

Aet  Jmemn  and  Neava.  Alt  Dean  ofFac.  (Hope J  and  Maiikaid,  AUx, 

DongloM  and  Maehenae  ff  Matfarlan^^  Agents.  Clerk. 

u. 


Edinburgh  : 
Printed  by  James  Walker, 
Old  Bank  Close. 
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FIRST  DIVISION, 
No.  LXXI.  14  May  1834. 

WALKER'S  EXECUTORS 

against 
SPEIRS. 

Bill  of  Exchange. — [Stamp  Acts.] — Action  refused  on  a  biH  writ- 
ten on  a  torong  stamps  although  the  defender  admitted  that  he  had 
written  out  the  bill,  and  had  accepted  it  for  the  accommodation  of  a 
co-accepfor* 

In  an  action  brought  by  the  late  John  Walker  (now  insisted  in  by 
his  executors)  against  Speirs,  for  payment  of  the  contents  of  a  bill 
for  L.i04,  of  which  Walker  was  the  drawer,  and  the  defender  and 
Robert  Henderson  appeared  to  be  acceptors,  it  was  pleaded  in  de- 
fence, that  the  bill  was  not  duly  stamped,  in  respect  that  it  was 
written  out  on  a  4s.  6d.  instead  of  a  5s.  stamp,  as  was  required  for 
bills  exceeding  L.lOO;  and  that  it  was  therefore  null,  and  not  pro- 
ducible in  evidence. 

It  was  alleged,  in  a  condescendence,  (which  was  not  done  in  the 
summons,)  that  the  defender  had  written  out  the  bill,  and  that  there 
was  reason  to  believe  that  he  had  intentionally  used  a  wrong  stamp. 
The  pursuers  afterwards  gave  in  a  minute,  referring  the  constitution 
of  the  debt  to  the  oath  of  the  defender.  In  his  deposition,  the  de- 
fender, upon  being  asked,  whether  the  words  <  Andrew  Speirs'  are 
his  signature  ?  ^  depones,  that  he  thinks  that  they  are.  Being  farther 
^  asked,  if  he  has  any  doubt  as  to  their  being  his  signature  ?  depones, 

*  that  he  has  not.    And  being  desired  to  look  at  the  said  document, 

<  and  to  say  in  whose  handwriting  it  is,  depones,  that  it  was  something 

*  like  his  handwriting.    And  being  further  asked,  if  he  has  any  doubt 

<  as  to  its  being  his  handwriting?  depones,  that  he  has  not.  And  be- 
^  ing  further  interrogated,  whether  any  other  person  signed  the  docu- 
^  ment  along  Mrith  him  ?  depones,  that  he  does  not  recollect  whether 

*  Robert  Henderson  signed  it  at  that  time  or  not.     Interrogated, 

<  whether,  to  his  knowledge,  Robert  Henderson  signed  it  at  any 
'  other  time  ?  depones  and  answers,  <  not  in  my  presence,  so  far  as 
<<  I  recollect'  Being  interrogated,  whether  he  knew  the  late  John 
'  Walker  ?  depones,  that  he  did.     Interrogated,  whether  he  knows 

<  that  John  Walker  signed  the  bill?  depones,  not  in  his  presence, 
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U  May  183*.  <  interrogated,  what  was  the  occasion  of  his  writing  and  signing  the 

^^^V^"^^    *  said  document  ?  depones,  that,  so  far  as  he  recollects,  it  was  toac- 

Ex\cutors  V.    *  commodate  Robert  Henderson.     Being  interrogated,  if  he  under- 

Speirs.      -      <  stood  that  Robert  Henderson  was  to  get  money  for  it?  depones, 

<  that  he  believes  that  it  was  with  that  intention.    And  being  inter- 

<  rogated,  whether  he  has  any  doubt  that  the  bill  was  written  and 

*  signed  by  himself  with  that  intention  ?  depones,  that  he  has  no 

<  doubt  that  it  was  with  that  intention.     Interrogated,  from  whom 

*  Robert  Henderson  was  to  get  the  money  ?  depones,  that  he  knows 

<  it  was  intended  that  the  money  should  be  got  from  the  late  John 

*  Walker.    Being  interrogated,  whether  he  knows  that  money  was 

<  got  accordingly  from  the  late  John  Walker  ?  depones,  that  be 

<  cannot  say,'  &c. 

The  Lord  Ordinary,  upon  advising  the  oath,  sustained  the  de- 
fences, assoilzied  the  defender,  Andrew  Speirs,  but  found  no  ex- 
penses due,  and  decerned,  <  reserving  action  to  the  pursuers,  if  they 
^  shall  be  so  advised,  upon  the  head  of  fraud,  and  to  the  defender 

<  his  defence  against  tlie  same,  as  accords/ 

Note. — <  This  case  is  essentially  different  from  that  of  Christie 

*  v.  Henderson,  &c.  on  which  the  pursuers  rely.    In  Christie's  case, 

*  the  bill  was  indisputably  a  valid  obligation  before  the  sexennial 
^  prescription  had  run,  and  after  that  period  it  was  a  document, 

*  which,  although  it  could  not  be  the  ground  of  action  or  diligence, 

*  it  was,  nevertheless,  an  adminicle  of  evidence,  which  might  be 
^  considered  by  the  Court,  and  used  to  explain  the  deposition  of 

*  the  suspender.     In  this  case  there  was  no  obligation  contracted 

<  by  Speirs ;  for  though  he  admits  that  he  signed  the  bill  libelled  on 

*  as  an  acceptor,  the  drawer  at  the  time  knew,  or  Aiust  in  law  be 

<  held  to  have  known,  that  Speirs  did  not  thereby  become  boand 

<  to  pay  it,  as  it  was  not  written  on  a  proper  stamp.     Farther,  this 

*  bill,  in  terms  of  the  stamp  act,  cannot  be  used  in  evidence  in  any 

*  shape,  or  even  looked  at  by  the  Court 

*  The  deposition,  therefore,  instead  of  proving  the  constitution 

<  of  an  obligation,  proves  that  no  obligation  was  constituted  against 

<  Speirs.     It  is  probable,  that  a  case  of  fraud  might  be  made  oat 

<  between  him  and  Henderson  to  circumvent  Walker,  and  damages 

<  awarded  on  that  ground.     But  the  question,  in  that  shape,  cannot 

<  be  tried  under  the  present  record.     It  is  a  case  of  g^reat  hardship 

*  on  the  part  of  Walker's  representatives,  but  such  cases  daily  arise 

*  under  the  operation  of  the  stamp  acts.     There  are  circumstances 

<  attending  the  transaction,  however,  which  debar  the  claim  for  ex- 

*  penses  of  process.' 
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The  pursuers  reclaimed;  but  the  Court  were  unanimously  of  opi-  14  May  1834. 
nioD,  that,  in  terms  of  the  stamp  acts,  the  objection  was  fatal  to  the 
bill;  that  It  could  not  be  used  in  evidence,  or  even  competently  Executors  i;. 
looked  at  by  the  Court ;  and  that  there  being  no  charge  of  fraud  in  Spcir*. 
the  summons,  that  question  could  not  be  entertained  in  the  present 
action. 

The  defender  also  reclaimed  upon  the  point  of  expenses,  but  the 
Court  thought  he  was  only  entitled  to  them  since  the  date  of  the 
interlocutor  of  the  Lord  Ordinary. 

Their  Lordships  therefore  adhered,  finding  expenses  due  since  Judgment, 
the  date  of  the  Lord  Ordinary's  interlocutor. 

Lord  CorAouMe,  Ordimiry.  Act.  K  Thomson,  Ja$.  Duncan,  W.  S.  A  genu 

Alt.  WUstm.         Wm.  Wallace,  W.  S.  Agent.         R.  Clerk. 

c. 


FIRST  DIVISION. 

No.  LXXIL  16  May  1834. 

MAGISTRATES  OF  EDINBURGH 

against 
WALTER  HORSBURGH. 

Superior  and  Vassal. — A  superior  who  his  obtained  decree  of  cfe- 
daaratar  of  irritancy  ob  non  soliUum  canonem  has  no  claim  for  ar* 
rears  offeu^duiy;  but  found  that  such  decree  does  not  bar  his  claim 
for  a  cornpositionjbr  an  entry. 

In  the  year  1812,  William  Sibbald,  merchant  in  Leith,  feued  from 
the  Magistrates  of  Edinburgh  certain  areas  of  the  wet  docks,  up- 
on which  he  erected  warehouses.  By  the  feu-charter,  heirs  were 
taken  bound  to  enter  within  year  and  day  after  the  death  of  the 
vassal  last  infeft,  and  singular  successors  to  enter  by  charter  of  re- 
signation from  the  Magistrates,  and  to  be  infeft  within  three  months 
after  their  respective  purchases,  ^  the  vassals,  whether  heirs  or  sin- 
'  gular  successors,  always  paying  up  the  whole  bygone  feu-duties, 

*  and  others  which  may  happen  to  be  due  at  the  time  of  their  entry, 

*  and  being  at  the  expense  of  preparing  their  several  rights,  which 
'  are  to  be  expede,  and  the  infeftments  following  thereon,  as  well 

y2 
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16  May  1834*.  *  as  upon  the  original  feu-con  tracts,  to  be  taken  and  completed  by 

^*^V^^     *  the  town-clerks  of  Edinburgh  for  the  time.'     It  was  farther  pro- 

EdwbuTf^v.   ^^^^^9  ^^^^  failure  in  implementing  the  stipulations  of  the  contract 

Horsburgh.     on  the  part  of  the  vassals  shall  infer  a  forfeiture  ^  of  all  right  and 

^  interest  he  might  previously  have  in  the  subjects,  and  the  same 

*  shall  revert  to  the  said  Lord  Provost,  Magistrates  and  Council, 

<  and  their  foresaids,  for  behoof  of  the  said  community,  in  like  man- 

^  ner  as  if  this  feu-right  had  never  been  executed.' 

Mr  Sibbald  died  in  1817,  leaving  a  trust-disposition  andsetde- 
ment,  conveying  his  property  to  trustees,  for  payment  of  his  debts, 
and  for  behoof  of  his  family.  At  the  time  of  Mr  Sibbald's  deatii 
there  were  two  years'  feu-duty  in  arrear,  but  payment  was  not 
pressed,  as  it  was  supposed  Mr  Sibbald  died  rather  in  affluent  cir- 
cumstances. His  trustees  entered  upon  the  management  of  his 
property ;  but  as  the  trust  deed  contained  no  special  conveyance  of 
the  different  heritable  subjects,  the  trustees  were  under  the  neces- 
sity of  making  up  their  title  by  adjudication,  and  they  applied  to 
the  Magistrates  for  an  entry  in  their  own  name,  in  order  that  they 
might  sell  part  of  the  property.  The  trustees  in  the  meantime  paid 
L.400  to  account  of  the  arrears  of  feu-duty,  and  were  to  pay  np 
the  balance,  as  well  as  the  composition  for  an  entry,  out  of  the  price 
obtained  for  the  property  to  be  sold. 

A  new  feu-charter  was  accordingly  prepared,  and  after  haring 
been  revised  by  the  agent  for  the  trustees,  it  was  executed,  and  in- 
feftment  was  taken  upon  it,  and  the  expense  of  the  charter  and  in- 
feftment  was  paid  by  the  trustees ;  but  these  deeds  remained  in  the 
hands  of  the  town-clerks,  until  the  composition  and  arrears  of  feo- 
duty  were  paid  up.  The  trustees  in  the  meantime  continued  to 
draw  the  rents  of  the  subjects  from  the  time  of  Mr  Sibbald's  death. 
It  turned  oQt  that  Mr  Sibbald's  affairs  were  not  in  so  flourish- 
ing a  condition  as  had  been  supposed,  and  might  not  be  sufficient 
to  meet  his  obligations.  Diligence  was  raised  against  the  estate  by 
several  creditors,  and  different  processes  of  multiplepoinding  and 
furthcoming  were  brought;  and  at  length  one  of  the  creditors  brought 
a  ranking  and  sale  of  the  heritable  subjects,  including  the  subjects 
feued  from  the  city  of  Edinburgh,  and  to  which,  as  stated,  a  title 
had  been  made  up  shortly  before  in  the  persons  of  the  trustees. 

The  judicial  factor  having  taken  possession  of  all  the  heritable 
subjects,  the  trustees  brought  a  process  of  multiplepoinding  and  exo- 
neration, in  which,  after  accounting  for  all  their  intromissions,  they 
obtained  decree.  No  payment  having,  in  the  meantime,  been  made 
to  account  of  the  arrears  of  feu-duty,  the  Magistrates  of  Edin- 
burgh raised  an  action  of  declarator  of  irritancy  ob  non  solutum 
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canonem.   This  action  was  raised  in  January  1822.  No  appearance  16  May  1834. 
was  made  for  Mr  Sibbald's  family  or  trustees,  but  the  action  was     ^^^V"*^ 
opposed  by  the  judicial  factor.     The  opposition,  however,  was  in-  EJ^b^h'tT^ 
effectual;  and  decree  of  forfeiture  having  been  pronounced,  with  Horsburgh. 
expenses,  the  Magistrates  got  into  possession  of  the  subjects  at  Mar- 
domas  1824. 
A  claim  was  then  lodged  for  the  city  of  Edinburgh,  as  follows : 

1.  For  arrears  of  feu-duty  to  the  time  when  the  city  obtained  pos* 
session  of  the  subjects. 

2.  For  the  composition  payable  on  the  entry  of  the  trustees. 

3.  For  the  expenses  of  the  proceedings  in  the  declarator  of  ir* 
ritancy. 

The  common  agent  refused  to  sustain  this  claim,  upon  the  ground, 
that  the  superiors,  having  irritated  tlie  feu-right  and  reclaimed  the 
subjects,  they  had  no  claim  for  the  arrears  of  feu-duty  or  the  com* 
position,  especially  as  the  title-deeds  had  never  been  delivered. 
The  common  agent  afterwards  admitted  the  claim  for  the  expenses 
decerned  for  in  the  declarator  of  initancy ;  and  the  Lord  Ordinary 
subeeqaently  ordered  cases. 

Pleaded  for  the  common  agent — 

Forfeiture  necessarily  implies  an  irritancy  of  the  vassal's  right  Common 
as  from  its  date,  which  is,  ^  for  not  performance,  declared  to  have  ° 
*been  null  from  the  beginning/  The  fiction  of  law  is,  that  a  feu- 
dal grant,  forfeited  by  the  superior,  is  viewed  as  if  it  had  never  ex- 
isted. On  this  ground  the  superior  is  regarded  as  getting  back  the 
property  freed  from  all  rights  or  burdens  created  on  it  by  the  de- 
lioquent  vassal,  as  well  as  for  all  claims  for  melioration ;  and  there- 
fore the  superior,  by  irritating  the  vassal's  right,  utterly  destroys 
his  own  right  to  claim  payment  of  arrears  of  feu-duty,  or  implement 
of  any  other  of  the  obligations  contained  in  the  feu-contract ;  so  that 
when  a  superior  betakes  himself  to  this  extraordinary  remedy,  he 
does  so  in  the  knowledge  that  he  thereby  cuts  off  all  connection  be- 
tween him  and  his  vassal,  and  relinquishes  all  other  claims,  which  he 
night  perhaps  have  enforced  otherwise.  He  cannot  claim  under  the 
feu-contract,  which  he  has  thus  extinguished. 

This  point,  although  not  in  terminis  declared  in  some  of  our  law 
aathorities,  is  a  plain  and  legal  inference.  The  statute  1597,  which 
regulates,  although  itdoes  not  introduce  the  superior's  right  to  irritate 
obnon  solutum  canonem,  gives  him  no  claim  for  arrears  of  feu-duty ; 
and  Craig,  and  all  the  other  institutional  writers  on  the  subject,  are 
ffllent  in  regard  to  such  a  claim,  while  none  of  the  Styles  for  a  sum- 
mons of  declarator  of  irritancy  contain  any  conclusion  for  arrears 
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16  May  1634.  of  feu-duty.    But  Ross  expressly  declares  that  no  such  claim  eiisu, 
^**V^^    ii.  395,  442,  448;  and  the  point  was  expressly  decided  in  the 
FAnlburghv.  ^^®^  ^^  Macvicar  r.  Cochrane  and  Kerr,  14  July  1748,  (M.  15,095,) 
iiorsburjrh.     where  it  was  found,  as  reported  by  Lord  Kilkerran,  that  '  a  su- 
Comrnmi         *  pcrior  cannot  pursue  both  for  payment  of  bygone  feu-duties  and 
Agent's  Pleas.  <  a  declarator  of  irritancy  ob  non  solutum  canonero,  but  inust  be 
^  content  with  the  one  or  the  other/     The  authority  of  this  deci- 
sion has  been  ever  since  relied  on  in  practice,  and  been  held  as  de- 
ciding the  principle  of  law ;  and  in  the  later  editions  of  our  institu- 
tional  writers  it  has  been  expressly  laid  down  as  such — Ivory's  Er- 
skine,  Here's  Stair,  Bell's  Principles ;  and  so  it  has  been  oniTersaliy 
held  in  practice,  for  there  is  not  a  single  case  where  both  arrears 
and  forfeiture  were  claimed,  much  leas  sustained  by  the  Court, 
although  many  cases  bare  occurred  in  which  such  a  claim  would 
have  been  made  if  it  had  been  thought  competent.     In  the  case  of 
Bellenden,  6  July  1792,  {Beffs  CaseSf  157,)  the  arrears  of  feo- 
duty  were  offered,  but  refused  by  the  superior ;  and  it  was  fouod 
that  a  decree  of  irritancy  was  not  purgeable  after  extract. 

There  is  nothing  in  the  particular  circumstances  of  this  case 
which  can  take  it  out  of  the  general  law,  or  give  to  the  claimants  a 
right,  which,  by  the  above  decision,  confirmed  by  our  law  authori- 
ties, and  sanctioned  by  universal  practice,  is  declared  not  to  exist. 
By  irritating  the  vassal's  right,  they  have  cut  off  the  title  under  which 
alone  they  could  claim,  and  their  right  as  superiors,  by  which  alone 
tiiey  could  demand  payment  of  arrears  of  feu-duty. 

2.  In  regard  to  the  claim  for  composition,  the  charter  was  never 
delivered  up  to  Mr  Sibbald's  trustees,  but  remains  still  in  the  hands 
of  the  town-clerks.  The  renewal  of  an  investiture  consists  solely 
in  the  delivery  of  a  new  charter  to  the  vassal.  Till  that  is  done,  the 
vassal  has  no  title,  and  cannot  exercise  any  of  those  rights  which 
belong  to  him  as  proprietor  of  the  feu.  Although  sasine  was  taken 
on  the  feu-charter,  yet  this  was  not  done  by  the  trustees,  but  by  the 
town-clerks,  under  the  stipulation  in  the  original  contract ;  but  it  is 
established  that  a  superior  cannot  give  infeftment  to  the  vassal  with- 
out his  consent,  and  before  delivering  up  the  charter  to  the  vassal 
—Stewart,  12  Nov.  1794,  BelFs  Cam,  75. 

Pleaded  for  the  Magistrates — 
Superiors*  I*  ^'^^  cstatc  uudcr  the  management  of  the  judicial  factor  is lia- 

I'icas.  ble  primarily  for  the  arrears  of  feu-duty  and  composition,  to  the  ex- 

tent at  least  of  the  rents  received  by  the  trustees  or  judicial  factor  since 
Mr  Sibbald's  death.  A  claim  for  composition  and  arrears  of  feu- 
duty  is  not  foreclosed  by  a  decree  of  declarator  of  tinsel  ob  noa  so- 
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latnm  canonem.     The  forfeiture  of  a  subject  under  such  a  decree  16  May  1834. 
carries  along  with  it  a  discharge  of  future  fen- duties,  but  not  of  those    ^^^V^ 
past  due.     At  all  events,  forfeiture  of  the  right  cannot  in  law  infer  Ea^bu^gr  J! 
a  discharge  of,  or  relief  from,  the  payment  of  arrears  of  feu*duty,  Honburgfa. 
where  the  party  liable  for  these  has  kept  possession  against  the  will  Superiors* 
of  the  superior,  and  drawn  the  rents  of  subjects  for  a  series  of  years.  Pleas, 
daring  which  the  feu^duty  remained  unpaid.     A  party  cannot  re- 
tain the  subjects,  and  draw  the  rents,  and  at  the  same  time  withhold 
his  fen-duty. 

There  is  nothing  peculiar  in  the  nature  of  feu-duties  which  places 
them  in  a  different  situation,  in  so  for  as  the  obligation  to  pay  is 
concerned,  from  that  of  any  other  annual  prestation.  The  pay- 
ment of  the  feu-duty  is  the  condition  on  which  the  vassal  holds  the 
property ;  and  for  implement  of  this  condition,  the  superior  has  not 
ooly  the  personal  security  of  the  vassal,  but  the  irritancy  declared 
by  Stat.  1597,  c.  250,  which  is  substantially  the  same  as  if  a  special 
danse  of  irritancy  to  the  same  effect  had  been  introduced  into  the  . 
feu-light  There  is  no  part  of  the  statute  which  declares  that  a  for- 
feiture of  the  right  shall  operate  as  a  discharge  to  tlie  vassal  of  all 
arrears  of  feu-duty  which  may  be  due.  The  forfeiture  is  a  penalty 
on  the  vassal  for  non-performance  of  an  obligation ;  but  if  it  inferred 
a  discbarge  of  arrears  of  feu-duty,  it  would  operate  as  a  premium 
to  vassals  in  many  cases  to  retain  possession  and  withhold  the  ar- 
rears by  any  means,  while  'he  in  the  meantime  draws  the  rents ; 
and  this  is  what  actually  occurred  here.  If  such  was  the  effect  of 
the  forfeiture,  it  must  apply  to  all  intervening  circumstances ;  so 
that,  even  if  a  bond  was  granted  for  these  arrears,  or  a  bill  with 
cautioners,  such  separate  obligation  would  be  null  by  the  decree  of 
declarator.  There  is  no  principle  in  our  law  for  such  a  doctrine  ; 
batsuch  would  be  the  consequence  if  the  plea  maintained  by  the  com- 
non  agent  was  sustained.  In  other  analogous  cases  a  discharge 
of  arrears  does  not  follow  a  forfeiture  of  the  right  Where  a  lease 
is  forfeited  in  consequence  of  non-payment  of  the  rent,  it  was  never 
held  that  the  tenant  was  thereby  released  from  liability  for  all  ar« 
rears  of  rent  up  to  the  date  of  the  forfeiture. 

No  doubt,  Lord  Kilkerran,  in  reporting  the  case  of  Macvicar,  has 
kid  down  broadly  the  doctrine  as  stated  by  the  common  agent. 
£?en  if  that  had  been  a  solenm  decision  of  the  Court,  it  is  a  single 
decision,  and  the  consequences  which  it  involves  merit  the  delibe- 
rate consideration  of  the  Court  But  while  Kilkerran  has  not  stat- 
ed the  particulars  of  that  case,  it  appears  from  the  papers,  (Lord 
Kiikerran's  Collection  in  the  Advocates'  Library, )  that  the  j  udgmen  t 
there  reported  was  no  deliberate  judgment  on  that  point     The 
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Superiors* 
Pleas. 


16  May  1834.  prayer  of  the  petition  on  wliich  that  judgment  was  pronounced  re- 
^^^V^^    lated  exclusively  to  certain  expenses,  and  to  a  prorogation  of  the 

-E^ulbur^v,  ^^™®  ^^'  pu^'png  ^^^  irritancy.  The  objection  to  the  competency 
liorsburgh.  was  nevcr  argued  by  the  parties,  or  disposed  of  by  the  Lord  Ordi- 
nary ;  but  when  the  case  came  before  the  Court,  that  doubt  was 
started  on  the  Bench,  and  without  being  pleaded  by  the  parties. 
Lord  Kilkerran's  notes  on  his  papers  merely  bear :  *  Remitted  to  the 

*  Ordinary  on  the  suggestion  of  the  Court,  that  the  superior  could 
<  not  pursue  both  for  bygone  feu- duties,  as  also  a  declarator  of  irri- 

*  tancy,  but  behoved  to  be  content  with  the  one  or  the  other.'  So 
that  it  cannot  be  considered  as  a  solemn  decision  of  the  Court,  the 
question  never  having  been  argued  by  the  parties ;  and  it  does  not 
appear  that  the  question  was  resumed  after  it  went  back  to  the 
Lord  Ordinary  on  this  remit,  but,  on  the  contrary,  it  was  disre- 
garded ;  for  the  Lord  Ordinary  afterwards  decided  the  question  oo 
a  distinct  clause  of  exemption  in  the  feu-charter,  separate  from,  and 
independent  of  the  vassal's  liability  for  the  arrears  at  common  law. 

This  dictum  of  Lord  Kilkerran  has  found  its  way  into  some  of 
the  subsequent  law  authorities ;  but  they  all  rest  on  the  case  of 
Macvicar,  which,  upon  examination,  turns  out  not  to  be  a  solemn 
decision  of  that  point,  but  merely  a  doubt  thrown  out  by  the  Court 
for  the  consideration'  of  the  Lord  Ordinary,  and  which  never  afteri- 
wards  was  disposed  of  by  his  Lordship,  and  no  case  confirming  that 
decision  has  since  occurred.  In  these  circumstances,  the  question 
must  be  considered  as  still  open  ;  and  being  open,  there  is  nothing 
either  in  principle,  in  the  peculiar  nature  of  a  feu^right,  or  in  the 
terms  of  the  statute  1597,  which  excludes  the  superior  from  claim- 
ing  arrears  of  feu-duty,  notwithstanding  his  having  prosecuted  a 
forfeiture  of  the  feu-right. 

But  even  if  more  weight  was  due  to  the  case  of  Macvicar  than, 
when  explained,  can  be  given  to  it,  the  particular  circumstances  of 
this  case  would  exclude  it  from  such  a  rule.  Possession  has  been 
kept  since  1817.  A  new  entry  was  given  to  Sibbald's  trustees, 
upon  the  promise  of  payment  of  the  arrears.  When  the  judicial 
factor  entered  into  possession,  he  drew  the  rents,  and  kept  posses- 
sion, by  opposing  unsuccessfully  the  declarator  of  irritancy,  and  he 
became  bound  to  relieve  tlie  private  trustees  of  their  obligations. 
In  these  circumstances,  the  parties  are  personally  barred  from  ob- 
jecting to  the  claim  for  arrears  of  feu-daty,  at  least  to  the  extent  of 
the  rents  which  have  been  drawn  during  the  time  the  Magistrates 
have  been  kept  out  of  possession. 

2.  In  regard  to  the  claim  for  composition,  that  point  is  even 
more  clear  than  the  arrears  of  feu-duty.     If  there  is  any  thing  pe- 
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culiar  to  the  nature  of  feu-duties,  there  is  no  ground  for  maintain-  16  May  1834. 
]ng  such  peculiarity  in  regard  to  the  composition.     If  the  parties    ^^V^^ 
liad  not  taken  out  their  entry  with  the  superior,  they  would  have  js,^^ab\ir^ v. 
had  no  right  to  forfeit ;  but  having  entered  with  the  superior,  and  Horsburgh. 
possessed  under  that  title  for  a  period  of  years,  there  can^  be  no  superiors* 
doubt  of  their  liability  for  payment  of  the  composition,  the  payment  Pi«as* 
of  which  was  the  condition  upon  which  that  entry  was  given. 

It  is  in  vain  to  argue,  in  opposition  to  this  claim,  that  the  feu- 
charter  was  never  delivered.    It  was  retained,  according  to  the  uni* 
versai  practice,  till  the  arrears  of  feu-duty  and  composition  were 
paid.     But  they  cannot  plead  ignorance  of  the  title  being  com- 
pleted. The  draftof  the  charter  was  revised  by  the  agent  for  the  trus- 
tees. They  were  informed  when  it  was  executed.    Infeftment  follow- 
ed upon  it,  and  from  that  moment  their  right  was  made  public,  and 
whenever  they  paid  the  composition  and  arrears  of  feu-duty,  they 
were  entitled  to  demand  their  papers :  They  were  all  along  ready  to 
be  delivered  up  to  them,  and,  above  all,  the  expense  of  the  charter 
and  infeftment  was  paid  by  Mr  Sibbald's  trustees,  and  that  payment 
admitted  by  the  judicial  factor  as  an  article  for  which  they  were  en- 
titled to  credit,  in  the  process  of  exoneration  that  afterwards  fol- 
lowed.   The  vassals  had  themselves  alone  to  blame  for  not  having 
got  possession  of  their  feu-rights,  and  therefore  are  not  entitled  to 
plead  that  circumstance,  in  opposition  to  the  claim  for  the  composi- 
tion for  the  entry ;  so  that  any  doubt  that  might  arise  as  to  the  feu- 
daty  cannot  apply  to  the  claim  for  composition.     The  decision  in 
the  case  of  Macvicar,  and  the  dictum  of  Lord  Kilkerran,  do  not 
apply  to  this  article  of  claim,  and  there  is  no  authority  on  which 
the  objection  of  the  common  agent  is  founded. 

The  Lord  Ordinary  reported  the  cases  to  the  Court,  and  added  » 

the  following  note : — 
'  There  are  here  two  questions  ;  the  one  involving  the  com- 

*  petency  of  the  superior's  claim  for  bygone  feu-duties,  after  ta- 
'  king  decree  of  declarator  of  irritancy  ob  non  solutum  canonem  ; 
<  and  the  other  regarding  the  superior's  right  to  claim,  after  that  de- 
'  clarator,  the  composition  on  an  entry  formerly  taken  by  the  vassal. 

*  It  rather  appears  to  the  Lord  Ordinary,  that  whatever  difBculty 
'  the  first  question  might  at  one  time  have  presented,  it  must  now 
'  be  held  to  be  closed  by  the  decision  in  the  case  of  Macvicar  tn 

*  Cochrane  and  Kerr,  of  14  July  1748,  {Mor.  15,095.)     There- 

*  port  by  Lord  Kilkerran  gives  no  detail,  and  is,  in  that  respect,  un- 

*  satisfactory.     But  the  case  ik  reported  as  positively  determining, 

*  that  <  a  auperior  cannot  pursue  both  for  payment  of  bygone  feu- 
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^  duties  and  a  declarator  of  irritaocy  ob  non  solutum  canonem,  Imt 
<  must  be  content  with  the  one  or  the  other.'  And  it  seems  to 
follow  a  fortiori,  that  a  superior  who,  as  in  the  present  case,  has 
actually  taken  decree  of  declarator  of  irritancy,  must  be  content 
with  that  remedy,  and  cannot  afterwards  pursue  for  the  bygone 
feu-duties.  Accordingly,  this  decision  is  generally  referred  to  by 
institutional  writers  as  fixing  the  point,  and  the  principle  seems 
to  be  taken  for  granted  in  some  later  cases.  In  the  case  of  Bel* 
lenden  against  the  Duke  of  Athole,  fBelTs  Cases^  15,)  an  at- 
tempt was  unsuccessfully  made  to  reduce  a  decree  of  declarator  of 
irritancy  after  extract,  the  pursuer  of  the  reduction  tendering  at 
the  bar  payment  of  the  bygone  feu-duties.  It  is  clear  that  the 
attempt,  and  in  particular  the  tender  of  payment,  most  ha^e  been 
absurd,  if  it  could  have  been  supposed  tliat,  even  after  decree,  the 
bygone  feu-duties  were  legally  exigible  by  the  superior.  And  in 
another  unreported  case.  Viscount  Stormonth  against  Bell  of  Whit- 
sonhill,  referred  to  in  the  report  of  Bellenden  against  the  Dake  of 
Athole,  it  seems  to  have  been  assumed  that  the  superior's  claim  for 
the  bygone  feu-duties  was  inconsistent  with  his  holding  by  the  de- 
cree of  declarator.  As  the  question  is  one,  however,  of  great  im- 
portance in  practice,  as  the  report  of  the  only  decision  upon  the 
point  is  not  quite  satisfactory,  and  as  the  authority  of  that  report  is 
questioned  by  tlie  objector,  upon  grounds  entitled  to  consideration, 
the  Lord  Ordinary  has  thought  it  advisable  to  bring  the  question 
under  the  notice  of  the  Court 

<  On  the  other  point,  that  regarding  the  composition,  the  Lord 
Ordinary  has  no  doubt  There  is  nothing  in  a  declarator  of  irri- 
tancy ob  non  solutum  canonem  which  can  be  held,  either  directly 
or  by  implication,  to  import  an  abandonment  by  the  superior  of 
his  claim  for  a  composition  previously  due  by  the  vassal.  In  the 
present  case,  the  entry  was  taken  by  the  trustees  of  Mr  Sibbald, 
who  were  infeft  in  the  feu.  It  is  true  that,  agreeably  to  a  daose 
of  the  feu-right,  the  infeftment  was  completed  by  the  town-clerk 
of  Edinburgh.  But  considering  the  terms  of  the  correspondence, 
and,  above  all,  the  fact,  that  the  expense  of  preparing  the  titles 
and  taking  infeftment  was  paid  by  the  trustees,  and  that  payment 
allowed  by  the  judicial  factor,  it  is  impossible  to  listen  to  the 
statement,  that  the  entry  was  given  without  their  cognisance  and 
authority.' 


Opinion  of 
Court. 


At  advising  these  cases — 

Lord  Balgrny  said — I  consider  this  point  quite  settled  long  ago, 
and  had  repeatedly  heard  it  so  laid  down  from  the  Bench,  that  a  supe- 
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rior,  on  taking  a  decree  of  declarator  of  tinsel  ob  non  solutumcanonem,  16  May  1834. 
loses  all  claim  for  arrears  against  his  vassal.     The  moment  decree    ^^^v*^ 
is  obtained,  his  right  as  superior  is  at  an  end.     He  could  not  bring  samburgif  ^ 
I  poinding  of  the  ground  (which  is  the  proper  mode  of  levying  the  Honburgh. 
Feu-duties)  after  his  character  as  superior  was  extinguished.     I  do  opinion  of 
QOt  think  we  can  give  effect  to  the  claim  for  arrears  of  feu-duty  in  Court, 
this  ranking.     But  the  claim  to  the  composition  stands  on  a  diffe- 
rent footing.      Looking  to  what  actually  took  place,   the  corre- 
ipondence  that  passed,  and  the  fact  of  the  trustees  having  paid  the 
expense  of  the  charter  and  infeftment,  I  think  they  were  bound  by 
their  own  act  to  pay  the  composition,  and  that>  therefore,  the  daim 
to  that  extent  should  be  sustained. 

Lord  Gillies  was  of  the  same  opinion. 

Lard  President  concurred.  The  law  is  distinctly  laid  down  by 
Lord  Kilkerran.  His  Lordship  states  it  as  a  proposition  which 
would  not  admit  of  doubt ;  and  therefore  we  cannot  now  give  ef- 
fect to  a  claim  for  arrears  of  feu-duty  after  the  superior  has  forfeited 
the  vassal's  right.  But  I  concur  with  Lord  Balgray  in  thinking 
that  the  claim  for  composition  stands  on  a  very  different  footing. 

The  following  interlocutor  was  pronounced  : 

^  In  respect  of  the  decree  of  declarator  of  irritancy  obtained  and  judgment. 

<  extracted  at  the  instance  of  the  Magistrates  of  Edinburgh,  find, 
^that  they. are  not  entitled  to  the  amount  of  feu-^luty  for  which 
*  they  have  made  chiim  in  the  ranking,  and  repel  the  said  daim  ac- 

<  cordiogly,  and  decern :  Find,  that  the  said  Magistrates  are  en- 
^  titled  to  the  composition  of  L.236  :  18 : 3  for  an  entry  to  the  pre* 

<  mises  in  question :  Remit  to  the  Lord  Ordinary  to  proceed  &rtiier 
'  in  the  cause,  reserving  for  ferther  discussion  the  question  of  pre- 
'  ference  for  the  said  composition,  and  interest  thereon,  and  also  all 
^  questions  of  expenses.' 

Lord  jFUMdr,  Ordinary.  For  Maghtrates,  SUht^  Tomb.  Cknmngbam  jr 

Bdl,  W.  S.  Agents.        For  CommoD  Agent,  Jameson,  Graham  BeH         WaUfr 
Hordntrgh,  W.  S.  Agent.        B,  Clerk. 

T. 
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MORISON 

against 

MACLEAN  AND  MACLENNAN. 

Bill  of  Exchange. — Action  refuted  on  a  bill  againtt  the  acceptort 
where  the  sum  had  been  altered  by  the  drawer  before  it  was  diseountafj 
without  the  knowledge  or  consent  of  Hie  acceptors* 

MoRisoN  brought  an  action  before  the  Sheriff  of  Ross-shire  against 
Maclean  and  Maciennan,  for  payment  of  a  bill  for  L.26,  which 
he,  as  agent  for  the  National  Bank  of  Scotland,  had  discounted 
with  Roderick  Maciver,  the  drawer,  and  of  which  the  defenders 
were  the  acceptors. 

In  defence,  it  was  admitted  that  the  pursuer  might  have  gi?en 
value  for  the  bill  in  question,  but  denied  that  the  defenders  had  ac- 
cepted a  bill  of  Maciver's  for  L.26.  They  had,  for  his  accommoda- 
tion, accepted  a  bill  for  L.24 ;  but  if  the  bill  produced  were  that 
bill,  no  action  could  be  sustained  on  it,  because,  ex  facie  of  it,  it  was 
vitiated  and  erased  in  substantialibus,  and  particularly  in  the  most 
important  part  of  it,  the  sum  in  the  body  of  it.  The  word  six  had 
been  written  upon  an  erasure,  and  the  defenders  denied  that  they 
had  given  authority  for  the  alteration. 

The  parties  being  judicially  examined,  the  pursuer  admitted  that 
he  had  discounted  the  bill  after  the  erasure  had  been  observed  by 

him. 

The  defender,  Maclean,  declared,  ^  That  the  bill  libelled  is  in  his 
handwriting :  That  the  drawer,  Roderick  Maciver,  informed  him, 
that  he  received  value  for  the  bill  in  question  from  the  pursuer,  and 
that  the  declarant  received  from  Maciver  L.3  sterling  of  the  pro- 
ceeds :  That  Maciver  and  the  other  defender,  Alexander  Maclen- 
nan,  told  him,  the  declarant,  that  the  said  Alexander  Maclennan  re- 
ceived L.2  from  Maciver  at  the  time  the  bill  in  question  had  been 
discounted,  but  is  not  certain  whether  that  sum  was  a  share  of  the 
proceeds  or  not :  That  when  he  signed  the  bill,  the  sum  therein  was 
L.24,  and  not  L.26 :  That  Maciver,  after  the  bill  had  been  discount- 
ed, informed  the  declarant,  that  he  had  altered  the  bill  from  being 
L.24  to  L.26  :  That  the  declarant  recollects  that  Maciver  stated  as 
his  reason  for  altering  the  bill  was,  to  give  L.2  to  Alexander 
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Maclennan,  the  other  defender,  and  this  occurred  on  the  day  that  20  May  I834r* 
the  hill  was  drawn  ;  and  the  declarant  states,  that  he  got  tliis  in-  '^"^V^ 
formation  from  Maciver,  after  the  bill  had  been  discounted :  That  M^ci^l^'nd 
the  declarant  expressed  his  surprise  that  the  banker  had  discount-  Macleunan. 
ed  the  bill,  when  be  heard  that  it  was  altered  to  L.26  ;  but  that 
Maciver  noticed,  that  the  banker  did  not  consider  the  alteration 
importanti  or  did  not  say  much  about  it :  That  the  declarant  found 
DO  fault  with  him  for  altering  the  bill,  and  said  nothing  more  to 
him  on  the  subject,  other  than  as  already  declared  :  That  he, 
the  declarant,  has  paid  no  part  of  the  bill  libelled :  That  before 
he  saw  the  bill  again,  that  he  promised  to  pay  to  the  pursuer  one- 
half  of  the  bill  on  certain  conditions,  t.  e.  that  he  would  give  his 
own  obligation  for  the  one-half  of  the  bill,  provided  the  pursuer 
would  be  satisfied  with  that  without  security ;  but  at  this  time  he 
had  not  seen  the  bill :  That  Maciver  had  made  repeated  applica- 
tions to  the  declarant  for  his  share  of  the  bill,  viz.  L.3  sterling  ; 
and  that  he  was  quite  prepared  to  pay  his  share  of  the  bill,  which 
was  L.21  ;  and  that  he  was  to  pay  the  whole  interest  of  the  bill 
since  it  fell  due,  which  was  five  shillings.' 
The  defender,  Maclennan,  declared,  ^  upon  the  bill  libelled  being 
shewn  to  him.  That  the  acceptance  of  the  bill,  so  far  as  regards 
him,  is  his  writing :  That  he  heard  Roderick  Maciver,  tlie  drawer, 
declare,  that  he  got  value  for  the  bill  in  question  from  the  pursuer : 
That  he  never  paid  the  bill  in  question,  or  any  part  thereof:  That 
he  applied  to  Roderick  Maciver,  the  drawer  of  the  said  bill,  for  the 
loan  of  two  pounds,  a  few  days  after  the  bill  had  been  discounted ; 
and  that,  in  a  few  days  thereafter,  he  lent  him  the  two  pounds 
accordingly  :  That  he  did  not  apply  to  Maciver  for  any  of  the  pro- 
ceeds, at  the  time  he  signed  the  bill.' 

The  Sheriff  having  repelled  the  objection,  the  defenders,  in  an  ad-  Defenders* 
vocation,  pleaded — The  alteration  of  the  sum  in  the  bill  pursued  for  ^'*^*' 
after  acceptance,  and  by  the  drawer,  after  it  had  gone  out  of  the 
hands  of  the  acceptors,  is  a  material  alteration,  vitiating  the  bill 
both  at  common  law  and  under  the  stamp  acts ;  and  the  present  ac- 
tion, which  proceeds  upon  that  vitiated  document,  ought  to  have 
been  dismissed — Murchie  v.  Macfarlane,  1  July  1796,  M.  1458— 
Allan  v.  Young,  5  March  1800,  M.  Append.  1,  voce  Bill  of  Ex* 
Aange^  No.  10* 

Answered — The  respondent  being  an  onerous  indorsee  of  the  bill  Pursuer's 
in  question,  no  alteration  made  on  the  bill  before  discounting  will     ^^ 
prejudice  him,  unless  it  were  of  such  a  nature  as,  ex  fiacie  of  the 
bill,  and  in  the  circumstances  of  the  parties,  would  reasonably  create 
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20  May  1834.  a  suspicioD  of  fraudulent  vitiation :  and  tbis  uras  not  so  in  the  pre- 
^^^V*^  sent  case,  because  the  alterations  were  either  such  as  not  to  attxact 
MccImd  and  ^^^^^^^^f  OT  not  in  a  material  part  of  the  bill,  or  to  be  accounted 
Macieonan.  for  as  mistakes  of  writing,  common  with  the  class  of  peiBons  by 
Pursuer's  whom  the  bill  was  discounted — Thomson  on  BilUy  p.  206. 
Pleas.  The  defenders,  (according  to  their  own  declarations,)  were  eithef 

really  parties  to  the  altering  of  the  sum  in  the  bill,  frcmi  L.24  to 
L.26,  or,  being  informed  thereof  by  the  drawer,  took  no  measnres 
for  their  own  relief,  and  for  giving  warning  to  the  respondent  du- 
ring the  currency  of  the  bill,  but,  on  the  contrary,  pocketed  a  part 
of  the  proceeds  of  the  bill,  knowing  it  to  be  so  altered,  and  thereby 
tacitly  consented  to  the  alteration,  and  are  liable  to  the  onerous 
holder  of  the  bill  for  the  sum  as  it  stands  altered. 

At  least  the  defenders,  admitting  that  they  accepted  a  bill  for 
L.24,  which  was  discounted  by  the  pursuer,  are,  in  terms  of  their 
own  admission,  liable  in  a  debt  of  L.24  to  the  pursuer,  wbetlier  the 
bill  founded  on  be  or  be  not  vitiated  in  such  a  manner  as  to  deprive 
it  of  the  statutory  privileges  of  bills. 


*  The  Lord  Ordinary  advocates  the  cause ;  alters  tliB  interlocu- 
tors complained  of;  assoilzies  the  defenders  from  the  conclusions 
of  the  libel,  and  decerns :  Finds  the  defenders  entitled  to  expenses,' 

Note.< — <  The  bill,  ex  &cie,  is  manifestly  vitiated ;  and  it  ia  now 
admitted  by  the  pursuer  that  this  is  the  case,  the  same  havings  been 
altered  from  L.24  to  L.26.  It  is  proved,  so  far  as  there  is  evi- 
dence, that  the  vitiation  was  made  by  the  drawer,  without  the 
knowledge  or  consent  of  either  of  the  acceptors,  and  that  it  was 
then  discounted  by  the  respondent ;  and  there  is  no  offer  made 
to  prove  the  contrary.  The  bill,  when  discounted,  therefore,  was 
clearly  null,  imposing  no  obligation  whatever  on  the  acceptors  in 
fiivour  of  the  holder.  The  question  remains,  whether  either  of 
the  advocators  is  barred,  personali  exceptione,  from  pleading  this 
nullity.  With  regard  to  Maclennan,  it  is  thought  there  is  no 
ground  whatever  for  that  plea.  It  is  not  proved  that  he  ever  ac- 
quiesced in  the  discount  of  the  bill  so  altered,  or  that  he  receired 
any  part  of  the  proceeds.  The  drawer,  some  days  afterwards,  ad- 
vanced to  him  L.2 ;  but  he  declares  that  this  was  by  way  of  loan, 
and  the  contrary  is  neither  proved  nor  offered  to  be  proved. 

*  There  may  be  more  difficulty  with  regard  to  Maclean,  who  ad- 
mits that  he  received  L.S  of  the  proceeds  of  the  bill.  But  the 
Lord  Ordinary  is  of  opinion,  that,  even  in  his  case,  the  plea  of 
personal  exception  ought  not  to  be  sustained.  The  bill,  on  the 
acceptance  of  which,  action  against  him  is  exclusively  bid,  is 
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<  clearly  to  be  held  as  null,  both  before  and  after  discount.     By  re-  20  May  1834. 

<  ceiving  the  L.3,  his  liability  as  cautioner  for  the  remaining  L.23 

<  is  not  necessarily  inferred ;  for  the  respondent  is  not  entitled  to  ]jac)e«i>  and 

<  plead  that  he  discounted  the  bill  on  the  faith  of  Maclean  being  an  Maclennan. 

<  obligant,  when  he  saw,  or  ought  to  have  seen,  that  it  was  vitiated 

<  in  sttbstantialibus,  and  had  no  evidence  that  either  of  the  accep- 

<  tors  had  consented  to  the  alteration,  which,  indeed,  they  never 
<had. 

^  The  opposite  doctrine,  it  is  thought,  would  encourage  slovenly 

<  practices  in  the  investigation  of  bills,  and  impair  or  render  uncer- 

<  tain  their  security  as  transferable  documents  of  debt.     It  may  be 

<  questioned  also,  whether,  after  a  bill  of  exchange  has  been  acted 

<  upon  by  discount,  and  in  that  situation  constitutes,  not  only  a  valid 

<  but  an  executed  agreement,  as  between  the  drawer  and  discounter, 

<  while  it  remains  null  as  an  agreement  between  both  these  parties 
'  on  the  one  hand,  and  the  acceptors  on  the  other,  it  can  subse- 

*  quently  be  converted  into  a  valid  agreement  against  the  acceptors 
<by  their  consent,  without  an  infringement  of  the  stamp  laws. 

<  The  English  cases  cited  by  the  advocators  seem  to  infer  that  this 

<  question  must  be  answered  in  the  negative ;  and  if  so,  there  is  no 

*  room  for  the  plea  of  personal  exception,  which  is  never  available 

<  against  these  statutes.' 

To  this  judgment  the  Court  adhered,  being  unanimously  of  opi**  Judgment 
nioD,  that  whenever  there  was  a  vitiation,  either  in  the  date,  or  the 
Mim  contained  in  a  bill,  it  rendered  the  document  null  and  void. 
A  party,  indeed,  might  be  barred,  personal!  exceptione,  from  object** 
log,  if  he  consented  to  the  alteration  before  it  was  made ;  but  that 
was  not  the  fact  here,  Maclean  having  only  been  informed  of  the 
alteration  after  it  was  made,  and  it  was  not  incumbent  on  him  to  go 
and  inform  the  bank  of  this.  The  vitiation  was  quite  apparent, 
and  was  indeed  remarked  by  the  agent  for  the  bank  when  the  bill 
was  presented,  and  it  was  unaccountable  how  he  should,  in  such  cir- 
cumstances, have  advanced  the  money. 

Lord  ConhoMMB,  Ordinary,      For  Uie  Advocators,  Beid,       Wm*  Mtdr,  Agent.       Alt. 
Laes,        Dallas  j-  /nnes,  W.  S.  Agents.         £>.  Clerk. 

c. 


328  DECISIONS  OF  THE  No.  74. 


SECOND  DIVISION. 
No.  LXXIV*  22  May  1834. 

THE  GLASGOW  GAS  LIGHT  COMPANY 

Offainst 
SNELL. 

Cautioner. — Process. — Stat.  20.  Geo.  II.  c.  43. —  The  Judge^ 
at  a  Circuit  Court  of  appeal^  having  recalled,  hoc  statu^  the  inierhh 
cutors  appealed  from,  atid  remitted  to  the  inferior  judge  to  aBow  a 
farther  investigation^  and  thereafter  to  proceed  as  should  be  just,  tcitk 
power  to  atoard  to  either  party  t/ie  expenses  of  the  appeal,  as  well  as 
the  other  expenses  ofprocess,~^found,  that  the  cautioner  for  the  appd' 
lant  was  thereby  liberated  from  his  obligation,  although  the  inferior 
judge  finally  adhered  to  the  original  judgment. 

The  Glasgow  Gas  Light  Company  brought  an  action  against 
William  Kerr  and  Company,  merchants  in  Glasgow,  before  the 
magistrates  there,  for  L.12  :  9  :  1 1,  being  an  account  of  furuisbiogs 
of  gas  made  by  them  to  the  defendants.  After  a  proof,  allowed  to 
both  parties,  respecting  the  accuracy  of  the  meter,  the  magistrates 
gave  decree  for  the  sum  claimed,  with  interest,  and  expenses  of 
process,  amounting  to  L.24 :  0 :  6.  Kerr  and  Company  entered 
an  appeal  against  this  judgment  to  the  Circuit  Court  of  Justiciary, 
and  Mr  Snell  became  their  cautioner,  granting  a  bond,  by  which 
he  engaged,  *  that  they  should  prosecute  and  follow  up  their  ap- 
^  peal,  and  should  answer  and  stand  by  the  judgment  of  the  said 

<  Circuit  Court,  and  make  payment  to  the  pursuers  of  whaterer 

<  sum  or  sums  of  money  should  be  found  due  to  them,  after  discusB- 

<  ing  the  said  appeal,  including  expenses  of  the  appeal,  if  any, 

<  awarded ;  and  failing  their  doing  so,  that  the  said  William  Snell 

<  and  his  foresaids  should  make  payment  thereof  for  them.' 

On  discussing  the  appeal.  Lord  Meadowbank,  who  presided  at 
the  ensuing  Circuit  Court,  *  recalled  the  interlocutor  complained 

*  of,  hoc  statu  ;  and,  before  further  answer,  remitted  the  cause  back 

<  to  the  magistrates,  to  allow  an  inspection  and  experiments  on  the 
^  meter  to  be  made  by  persons  of  skill,  reserving  all  questions  of 
^  expenses ;   and  remitting  to  the  magistrates  to  proceed  farther 

<  as  they  shall  see  proper  and  just,  with  power  to  award  to  either 

<  party  the  expenses  of  this  appeal,  as  well  as  the  other  expenses  of 

*  process.' 
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The  Magistrates  obtempered  this  interlocutor ;  and  thereafter,  22  Maj  1834. 
in  consequence  of  the  report  made  by  the  inspector,  named  by  the    ^^^V^^ 
Judge  at  the  Circuit,  adhered  to  their  former  interlocutor,  decern-  ^  Liehf  Co 
iog  against  the  defenders,  and  finding  them  liable  in  the  expenses  v,  Sneii. 
of  process,  including  the  expenses  incurred  in  the  court  of  appeal. 
These  additional  expenses  amounted  to  L.26 :  10 :  4^,  of  which 
L12,  88.  were  incurred  before  the  remit  to  the  Magistrates,  and 
L14 : 2 :  4^  were  the  expenses  occasioned  by  the  investigation  sub- 
sequent to  that  remit 

Kerr  and  Company  had  now  become  bankrupt,  and  the  Oas 
Company  then  charged  Snell,  their  cautioner,  on  his  bond  of  cau- 
tion, to  pay  the  principal  sum,  with  all  the  expenses  which  had 
been  incurred  both  before  and  since  the  appeal.  Snell  suspended 
this  charge,  on  the  ground,  that  no  judgment  had  been  pronounced 
by  the  Circuit  Court,  on  which  execution  could  pass ;  and  that  as 
the  cause  had  been  remitted  back  by  the  Circuit  Court,  to  allow  a 
farther  investigation,  the  appeal  was  thereby  at  an  end,  the  sus- 
pender not  being  bound  to  fulfil  any  interlocutors  or  judgments 
which  might  afterwards  be  pronounced  in  the  cause  by  the  Magis- 
trates, or  any  other  court. 

The  Lord  Ordinary  took  the  cause  to  report  in  cases,  in  which 

The  suspender  pleaded — That  the  statute,  20  Geo.  II,  c.  48,  Suspender's 
illowing  of  appeals  to  the  Circuit  Court,  only  required  that  the  ^^^^ 
complainer  should  find  caution  ^  for  answering  and  abiding  by  the 
'judgment  of  the  Circuit  Court,  and  for  paying  costs,  if  any  shall 
*  be  by  that  Court  awarded ;'  and  that  the  bond  granted  by  hioit 
even  though  the  words  might  be  capable  of  bearing  a  more  extend- 
ed dgoification,  must  only  be  interpreted  so  as  to  import  the  obli- 
gation required  to  be  implemented  by  the  statute.  At  all  events, 
in  the  present  case,  the  appeal,  in  which  alone  the  suspender  had 
become  cautioner,  was  successful,  as  the  judgment  appealed  from 
bad  been  recalled,  and  the  obligation  in  the  bond  of  caution  could 
by  no  means  be  held  to  cover  the  litigation  which  had  afterwards 
taken  place,  in  consequence  of  the  remit  in  the  inferior  court. 

The  chargers  answered — That  the  judgment  pronounced  ulti-  Chargers' 
mately  by  the  inferior  court,  under  a  remit  from  the  Circuit  Court,  ^^^^ 
was  in  fact  a  disposal  of  the  appeal  on  its  merits,  and  consequently 
fell  strictly  within  the  terms  of  the  bond  of  caution  granted  by  the 
ittspender. 

The  Court,  on  considering  the  cases  for  the  parties,  thought  it 
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22  May  1831.  expedient  to  have  the  opinions  of  the  whole  Coart,  on  the  questioa 
'^^V^^    of  law  arising  in  the  process,  and  therefore  directed  the  papers  to 
Gm  Sgh?*S).  ^^  '^*^  before  the  other  Judges,  for  their  opinion. 
V.  Snell.  The  following  printed  opinions  were  consequently  g^ven  in : 

Opinions  of  ^^^  Lords  President^  Bcdgray^  Gillies^  Mackenzie^  MedwyUy  Core- 

Consulted        house^  FuUerton  and  Moncreiff, — *  The  caution  required  by  tbe 

"  ^^  <  statute  is,  ^  for  answering  and  abiding  by  the  judgment  of  the 

<<  Circuit  Court,  and  for  paying  costs,  if  any  shall  be  by  that  Court 

"  awarded/ 

<  The  obligation  of  the  parties  by  the  bond  granted  is,  that  tbe 

<  principal  parties  ^  should  answer  and  stand  by  the  judgment  of  the 
<*  Circuit  Court,  and  should  make  payment  to  the  complainers  (the 
<<  Gas  Company)  of  whatever  sum  or  sums  of  money  should  be 
<^  found  due  to  them,  after  discussing  the  said  appeal,  including  the 
<^  expenses  of  the  appeal,  if  any  awarded ;  and,  failing  their  doing 
**  so,  that  the  said  William  Snell  junior,  and  his  foresaids,  should 
<^  make  payment  thereof  for  them.' 

*  Whatever  may  be  held  to  be  the  effect  of  such  an  obligation,  we 

*  are  of  opinion,  that  the  bond,  though  somewhat  varied  in  expres- 

<  sion,  must  be  held  to  be  of  the  same  force  and  import  with  the 

*  security  required  by  the  statute,  and  no  n^ore ;  because  the  party 

<  had  no  right  to  demand,  and  the  Court  had  no  power  to  require, 

<  any  other  or  more  extensive  security.  But  we  are  also  of  opi- 
'  nion,  that,  in  sound  construction,  the  bond  is,  in  point  of  fact,  an 
'  obligation  in  terms  of  the  statute,  and  nothing  more. 

<  The  judgment  from  which  the  appeal  was  taken  to  the  Circuit 

*  Court  was  a  judgment  finding  the  material  fact  stated  in  defence 

*  not  to  be  proved,  and  therefore  repelling  the  defence,  and  de- 
^  cerning  against  the  defenders,  Kerr  and  Company,  in  terms  of  tbe 

*  libel.     This  judgment  had  been  pronounced  upon  a  proof. 

*  The  judgment  pronounced  by  Lord  Meadowbank  upon  thisap- 

<  peal  did  not  affirm  the  judgment  of  the  Magistrates  appealed  from. 

<  Neither  did  it  find  the  appellants  liable  in  any  expenses,  either  of 

*  the  process  or  of  the  appeal.  After  discussing  the  appeal,  the 
'  judgment  was  one,  by  which  the  whole  interlocutors  were  *  recall- 
<^  ed  hoc  statu  ;'  and  before  answer,  the  case  was  remitted,  with  in- 

<  structions  to  the  Magistrates  to  remit  the  matter  to  Dr  Thomson, 

<  whom  failing,  to  Dr  Meiklam,  of  Glasgow  College,  to  inspect  the 

<  gas  meter,  and  report  on  the  disputed  matter  of  fact,  reserving  all 

*  questions  of  expenses,  and  to  proceed  .farther  as  they  should  see 
^  just,  ^  with  power  to  award  to  either  party  the  expenses  of  this 
*<  appeal,  as  well  as  the  other  expenses  of  process.' 

^  It  appears  to  us,  that  the  effect  of  this  judgment  was  clearly,  in 
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the  first  instance,  to  sustain  the  appeal ;  because  it  not  only  im-  22  May  1834. 
plied  that  the  Judge  who  pronounced  it  was  not  prepared  to  af-  ^^^-^y^^^ 
firm  the  judgment  of  the  Magistrates  on  the  proof  hitherto  taken,  ^®  Jughfco* 
but  actually  recalled  the  interlocutors  appealed  from,  and  laid  the  v.  Sneii. 
case  open  to  a  new  and  entirely  different  course  of  investigation,  opinions  of 
*  And  this  being  the  effect  of  the  judgment,  we  are  of  opinion,  Consulied 
that  no  sums  of  money  were  thereby  found  due  by  the  appellants  *'"^0^ 
or  their  cautioner,  and  that  no  expenses  were  thereby  awarded 
against  them.  The  appellants  were  bound  to  answer  and  abide 
by  the  judgment,  so  far  as  it  recalled  the  interlocutors,  and  ap* 
pointed  the  new  investigation  before  answer.  But  there  was  no 
judgment  of  the  Circuit  Court  binding  them  to  pay  any  sum  of 
money,  either  as  the  debt  claimed,  or  as  expenses.  We  are  there* 
fore  of  opinion,  that  the  obligation  of  Mr  Snell,  the  cautioner,  was 
fully  satisfied  and  exhausted  when  that  judgment  of  the  Circuit 
Court  was  pronounced ;  and  that  he  cannot  be  answerable,  by  his 
bond,  for  any  sums  that  might  be  decerned  for  by  the  Magistrates, 
after  prosecuting  the  new  investigation  in  obedience  to  the  remit. 
It  would,  in  our  apprehension,  lead  to  the  most  perplexing  con- 
sequences to  admit  of  any  such  extension  of  the  obligation.  The 
case  might  be  litigated  for  years  in  the  inferior  court.  It  might 
be  taken  a  second  time  to  appeal  to  another  Circuit  Court,  in 
which  appeal  a  new  cautioner  would  be  required ; — it  might  even 
be  advocated  to  the  Court  of  Session,  and,  after  long  discussion, 
appealed  to  the  House  of  Lords ;  and  it  would  be  a  strange  re- 
sult, if  the  cautioner  in  this  simple  matter  of -an  appeal  to  the 
Circuit  Court  should  be  held  liable  for  all  the  remote  consequences 
of  the  successful  appeal,  by  which  the  interlocutors  were  recall- 
ed, and  the  remit  for  farther  inquiry  made.  It  would  make  a 
state  of  the  law  on  such  obligations,  which  would  render  it  very 
unsafe  for  any  prudent  man  to  grant  such  a  bondi  and  hardly  pos- 
sible for  the  parties  in  such  cases  to  obtain  cautioners  at  all.  But, 
although  these  difficulties  appear  to  us  to  be  of  serious  magnitude, 
we  are  of  opinion,  altogether  independent  of  them,  that,  in  point 
of  principle,  neither  the  terms  nor  the  fair  import  of  such  a  bond 
of  caution  will  admit  of  the  construction  maintained  by  the 
chargers. 

'  A  distinction  is  pointed  at  in  the  papers,  between  the  claim  for 
the  principal  debt  with  the  expenses  incurred  before  the  appeal 
and  the  expenses  of  the  appeal  itself,  and  the  expenses  incurred 
after  the  judgment.  We  do  certainly  think,  that,  with  regard  to 
the  latter,  it  would  be  peculiarly  unjust  to  hold  the  cautioner  to 
be  answerable  for  them.  But,  as  our  opinion  is,  that  the  cau- 
doher  cannot  be  at  all  subjected  in  any  part  of  the  claim  of  the 
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chargers,  we  do  not  think  it  necessary  to  enter  particularly  into 
that  distinction, 

^  We  observe,  that  a  question  is  also  raised  as  to  the  power  of 
the  Circuit  Court  to  delegate  to  the  inferior  judge  the  power  of 
determining  the  question  as  to  the  expenses  of  the  appeal.  Per- 
haps there  niay  be  doubt  on  the  point,  the  jurisdiction  being  strict- 
ly statutory.  But,  in  the  view  which  we  take  of  the  present  case, 
we  think  that  this  is  a  point  not  at  all  material  to  the  deeidon  of 
it ;  for,  supposing  that  the  Judges  on  Circuit  have  that  power, 
in  the  same  manner  as  they  certainly  have  power  to  remit  the 
merits  of  the  case  for  further  trial  and  discussion,  they  can  only 
do  so  as  between  the  proper  parties  to  the  suit  in  the  infericff 
court.  And,  as  they  may  leave  the  general  expenses  of  the  pro- 
cess to  be  determined  according  to  the  ultimate  result  of  the  pro- 
ceedings, perhaps  they  may  be  also  entitled  to  delegate  the  power 
of  awarding  the  expenses  of  the  appeal,  as  part  of  the  whole  ex- 
pense created,  against  the  party  at  last  found  to  be  in  the  wrong. 
But  this  has  really  no  connection  with  the  obligation  of  the  cau- 
tioner. At  the  date  of  the  judgment  in  the  appeal,  it  was  scarce- 
ly possible  that  costs  could  be  given  against  the  appellants,  while 
the  interlocutors  appealed  from  were  actually  recalled.  The  only 
question  must  have  been,  whether  they  should  be  given  to  the 
appellants.  But  neither  was  done.  There  is  no  judgment  of  the 
Circuit  Court  upon  the  claim  the  one  way  or  the  other ;  and, 
therefore,  there  is  nothing  which  the  cautioner,  by  his  bond,  is 
bound  to  pay  or  to  answer  for. 

<  In  general,  we  are  inclined  to  think,  that  much  of  the  error  in 
the  argument  of  the  chargers  arises  from  confounding  the  situa- 
tion ot  the  cautioner  with  that  of  the  principal  parties.  The  lat- 
ter must  stand  by  all  the  consequences  of  any  competent  judg- 
ment of  the  Circuit  Court,  independent  of  any  bond ;  but  the 
former  interposes  his  security  only  for  one  limited  and  defined 
purpose.  When  that  is  answered,  his  obligation  ceases.  He  is 
not  a  cautioner  for  all  the  contingent  results  which  may  be  said 
to  spring  out  of  the  appeal,  though,  in  fact,  produced  by  the  im- 
perfect state  of  the  evidence  on  which  the  Magistrates  at  first  de- 
cided, that  is,  by  what  must  be  assumed  to  be  the  just  grounds  of 
the  appeal.  He  is  simply  liable  to,  implement  the  judgment,  if 
anyjudgment  against  the  appeal  shall  be  pronounced,  or  any  sums 
shall  be  thereby  awarded.  If  no  such  award  shall  be  given,  the 
case  must  rest  as  it  was  between  the  principal  parties,  and  each 
must  take  his  own  risk  of  the  subsequent  proceedings.  And  we 
see  no  difiScuIty  in  the  circumstance,  that  the  case  may  be  certi- 
fied to  the  Court  of  Session,  or  to  the  High  Court  of  Justiciary. 
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<  Tbat  is  in  terms  of  the  statute)  and  the  judgment  is  still  the  sta-  22  May  I83i. 

*  tutory  judgment  on  that  appeal.'  \^y^0^ 
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Lord  Craigie. — <  I  regret  that,  after  full  consideration  of  the  opi*  v.  SoelL 

*  nions  already  given,  I  cannot  pve  my  assent  to  them.  o'"vT"of 

*  I  humbly  think,  that  in  such  a  case  inquiry  should  be  made  as  to  Consulted 
the  practice  of  the  other  inferior  courts,  in  preparing  bonds  of  ^^^^^ 
caution  in  appeals  to  the  Circuit  Courts.  That  the  form  here  used 
had  been  formerly  followed  in  the  city  of  Glasgow  is  not  dispu- 
ted ;  and  if  such  was  the  prevailing  usage  in  other  places,  I  should 
be  of  opinion  that  it  ought  to  remove  all  doubt  that  might  other* 
wise  arise  as  to  the  import  of  the  clause  in  the  act  of  Geo.  II, 
referred  to. 

*  It  has  been  said,  that  optima  legis  interpres  consuetude ;  and 
in  giving  effect  to  an  enactment  passed  nearly  a  century  ago,  it  is 
reasonable  to  infer,  from  the  former  usage,  if  uniform  or  nearly  so, 
that  when  the  form  was  first  adopted,  the  opinion  of  the  framers  of 
the  enactment,  or  of  eminent  lawyers  at  the  time,  had  been  taken, 
for  expressing  clearly  what  was  truly  intended. 

<  But  holding  the  words  objected  to  pro  non  scriptis,  still,  con- 
ridering  the  statute  as  a  remedial  one,  there  seems  enough  to 
warrant  the  claim  now  made.  The  party  taking  the  appeal  is  to 
lodge  a  bond,  with  a  sufficient  cautioner,  for  answering  and  abid- 
ing by  the  judgment  of  the  Circuit  Court,  and  for  paying  costs, 
if  any  shall  be  by  that  Court  awarded.  But  this  must  include  ail 
costs  which  are  sanctioned  by  the  authority  of  the  presiding  judge. 
If  he  had  decerned  for  the  costs,  as  they  should  be  taxed  by  the 
Auditor  or  Clerk  of  Court,  surely  the  sum  so  ascertained  would 
be  exigible,  although  not  immediately  appearing  from  the  inter- 
locutor  as  subscribed  by  him.  So  in  processes  of  advocation,  it 
18  usual,  and  thought  quite  competent,  to  remit  with  instructions, 
if  the  Lord  Ordinary  thinks  fit,  to  give  a  decree  for  expenses 
which  have  been  incurred  in  the  Court  of  Session,  as  well  as  those 
in  the  inferior  court.  A  decree  for  the  costs  of  an  appeal  must 
inclade  the  whole  costs  that  are  the  necessary  consequence  of  the 
appeal,  if  no  exception  is  made. 

'  The  result  of  an  opposite  determination  appears  to  be  inconsis- 
tent with  justice,  and  with  the  probable  intention  of  the  Legisla- 
ture. It  would  compel  the  judge,  in  such  a  case  as  the  present, 
to  refuse  a  farther  proof,  which  he  thought  necessary,  or,  by  au- 
thorising ulterior  proceedings,  to  deprive  the  otherwise  successful 
party  of  his  claim  for  expenses,  though  justly  due,  aud,  in  this  in- 
stance, far  exceeding  those  sums  which  gave  rise  to  the  dispute. 

*  After  all,  I  must  express  a  doubt  how  far  the  suspender  can 
'  now  be  allowed  to  object  to  the  terms  of  the  bond  subscribed  by 


834 


DECISIONS  OF  THE 


No.  74. 


The  Glasgow 
Gas  Light  Co. 
V    Snvll. 

Opinions  of 

Consulted 

Judges. 


€2  May  1834.  *  him.     He  may  have  done  so  from  an  error  which  then  prevailed; 

*  but  still  the  error,  if  there  was  any,  must  have  arisen  from  igno- 

<  ranee  of  the  public  law,  and  is  not  imputable  to  the  charger,  who 

*  was  not  present  at  the  preparation  of  the  bond,  and  who  had  a 

*  right,  from  the  tenor  of  it,  to  apply  for  such  a  judgment  as  was 
^  obtained.     In  this  course,  it  will  be  observed,  the  suspender  con* 

<  tinned  until  the  whole  mischief  was  done.     If  be  had  objected 

<  before  adhibiting  his  subscription,  or  before  a  decree  bad  been  ob- 

*  tained,  not  only  the  greater  part  of  the  expense  would  have  been 

<  saved,  but  the  charger  might  have  escaped  the  loss  afterwards  arising 

*  to  him  from  the  bankruptcy  of  his  debtors.     At  this  time,  thesus- 
'  pender's  remedy,  if  any,  must  be  by  an  action  against  his  own 

*  agent,  who  should  have  prevented  him  from  subscribing  the  bond 

<  in  the  same  terms.     It  might  be  also  noticed  that  the  terms  were 

*  not  contrary  to  law,  although  perhaps  not  necessary  for  attaining 
'  the  object  which  he  had  in  view.' 


Opinion  of 
Court. 


Judgment 


At  advising  the  cause  with  these  opinions-^ 

The  Lord  Justice-Clerk  said — If  the  opinion  of  the  majority  of  the 
Consulted  Judges  proceeds  on  the  specialty,  that  the  judgment  pro- 
nounced on  the  appeal  at  the  Circuit  Court  recalled  the  interlocn* 
tors  of  the  Magistrates,  and  thereby  decided  the  appeal  in  £ivoarof 
the  appellant,  I  do  not  see  much  objection  to  the  manner  in  which 
we  must  now  decide  this  case.  But  if  it  proceed  on  the  general 
ground,  that  it  was  incompetent  for  the  judge  at  the  Circuit  Coart 
of  appeal  to  remit  back  to  the  inferior  court  to  proceed  iieirtherwitli 
the  cause,  and  to  decide  all  questions  of  expenses,  botli  in  the  court 
of  appeal  and  in  the  inferior  court,  I  think  that  this  judgment  will 
introduce  a  novel  and  very  dangerous  precedent 

Lord  Meadowbank. — I  agree  with  your  Lordship.  At  the  same 
time  I  must  remark,  that  it  still  appears  to  me  that,  in  proper  form, 
it  was  necessary  to  recall  the  previous  judgment  of  the  Magistrates, 
when  I  was  remitting  the  cause  to  them  for  farther  consideration; 
but  I  shall  certainly  henceforth  be  very  cautious  how  I  introdoce 
these  words  into  any  judgment  at  the  Circuit  Court  of  appeal,  in 
similar  cases,  if  it  is  to  have  the  effect  of  liberating  the  cautioner 
from,  his  obligations. 

Lords  Glenke  and  Cringktie  concurred  generally  with  the  opinion 
of  the  majority  of  the  Consulted  Judges. 

The  Ijords^  in  respect  of  the  opinions  of  the  Consulted  Judges, 
suspended  the  letters  simpliciter. 

Lord  Ordinary,  Medunpu      Act  Dean  qfFac.  f  Hope  J  J.  S,  Mare.      Alt.  JoiKtos 
and  MonteUh.  W,  A.  G,  ^  R.  EOis,  and  CampbeB  $-  M^ZhwaU,  igeoti. 

T.  Clerk. 
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No.  LXXV.  27  May  1834. 

GRAHAMS    . 

against 
GRAHAMS. 

Pbotision  to  Heirs  and  Children. — Legacy. — Substitute 
AND  Conditional  Institute. — A  testator  having  bequeathed  his 
moveable  property  in  a  mortis  causa  settlement  to  the  disponee  of  his 
heritable  estate^  and  the  substitutes  succeeding  to  him  therein^  and 
also  having  declared  that  the  legacies  and  other  provisions  contained 
in  his  settlement  shovld  be  real  burdens  on  the  institute  and  other 
heirs  succeeding  to  the  land^^^found^  that  the  moveable  property  to 
which  the  institute  succeeded  became  part  of  his  estate^  and  devolved 
to  his  nearest  ofkinj  and  not  to  the  substitutes  succeeding  him  in  the 
lands,  but  that  such  nearest  ofkin,  upon  taking  the  moveable  succession 
of  the  ancestor,  was  bound  to  relieve  the  heirs  succeeding  to  the  lands 
of  part  of  the  provisions  imposed  upon  them  by  the  ancestor,  pro 
rata  of  the  valve  of  the  respective  estates. 

The  late  William  Jardine  of  Priesthead  executed  a  mortis  causa 
disposition  and  settlement  of  his  lands  of  Priesthead,  and  other  heri- 
table subjects,  in  favour  of  his  eldest  daughter,  Elizabeth,  wife  of 
John  Graham,  in  liferent,  for  her  liferent  use  allenarly,  and  to  Ma* 
thew  Graham,  her  eldest  son,  and  the  heirs  of  his  body ;  whom  failing, 
to  the  whole  children  of  the  marriage  between  John  Graham  and 
the  said  Elizabeth  Graham,  in  fee.  By  another  clause  in  the  same 
settlement,  the  testator  conveyed  the  whole  of  his  moveable  estate, 
goods,  gear,  &c.  to  the  said  Mathew  Graham,  and  his  foresaids ; 
whom  failing,  to  the  whole  said  children  of  the  marriage  aforesaid 
between  John  Graham  and  Elizabeth  Jardine.  The  deed  con- 
tained an  obligation  to  infeft,  and  procuratory  of  resignation  for  re- 
signing the  different  heritable  subjects  therein  conveyed,  but  al- 
ways with  and  under  the  several  conditions  and  burdens,  &c.  after 
specified,  which  are  declared  to  be  real  burdens  and  encumbrances 
affecting  the  foresaid  lands,  and  were  appointed  to  be  inserted  in 
the  infeftments  to  follow  thereon,  until  the  said  burdens  shall  be 
lawfully  discharged,  as  follows  :  ^  Prima,  I  do  hereby  burden  the 

<  said  lands  and  others,  and  the  said  Mathew  Graham,   and  his 

<  foresaids,  or  others,  successors  to  me  therein,  in  fee,  in  virtue 
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27  May  1834.  <  hereof,  with  the  payment  of  all  my  just  and  lawfal  debts,'  &c 
^"^V^^  Secundoy  he  appointed  the  payment  of  several  legacies  and  annuities. 
Grahams.''  Mr  Jardine  died  in  1820,  and  between  that  period  and  hisowa 

death,  in  1830,  Mathew  Graham,  the  fiar  in  the  testamentary  dig- 
position,  intromitted  with  the  moveable  property  of  the  testator, 
and  changed  the  investments  of  several  of  the  sums  bequeathed  to 
him.  The  said  Mathew  Graham  died  in  1830,  and  John  Graham, 
his  father,  the  husband  of  Elizabeth  Jardine,  the  liferentrix,  died 
in  1832,  the  liferentrix  being  still  alive. 

In  these  circumstances,  in  order  to  settle  the  various  compedog 
claims  between  the  parties,  a  multiplepoinding  was  raised  by  the 
executor-dative  of  Mathew  Graham,  in  which  claims  were  lodged, 
-^U^,  For  William  Jardine  Graham,  the  eldest  son  and  heir  of 
Mathew  Graham,  who  claimed  the  fee,  both  of  the  heritable  estate 
of  Priesthead,  and  also  of  the  moveable  estate  bequeathed  to  his 
father  by  the  deceased  Mr  Jardine,  subject  only  to  the  provisions 
and  burdens  contained  in  his  settlement,  and  not  to  any  cUms 
by  his  own  mother  and  sisters,  the  widow  and  younger  children  of 
Mathew  Graham. 

2e/,  For  Elizabeth  and  Robina  Grace  Grahalto,  the  younger  chil- 
dren of  Mathew  Graham,  who  claimed,  as  his  nearest  of  kin,  two- 
thirds  as  legitim  and  dead's  part  of  the  moveable  estate  which  had 
been  bequeathed  to  their  father  by  Mr  Jardine,  and  also  to  be  re- 
lieved of  all  the  provisions  and  burdens  contained  in  his  settlemeot 
by  William  Jardine  Graham,  their  brother,  as  heir-at-law  and  heir 
of  provision  to  his  fother. 

3^,  For  Mrs  Robina  Lawrie  or  Graham,  the  widow  of  Mathew 
Graham,  who  claimed  one^third  part  of  the  moveable  estate  which 
had  descended  to  her  husband  from  Mr  Jardine,  in  virtue  of  her 
jus  relictse,  together  with  suitable  mournings  and  aliment  for  her- 
self and  children  for  the  first  term  of  her  widowhood. 

Ath^  For  Mrs  Elizabeth  Jardine  or  Graham,  the  liferentrix  of 
Priesthead  under  Mr  Jardine's  settlement,  who  claimed  the  free 
liferent  of  the  rent  of  Priesthead,  not  subject  to  any  deduction  on 
account  of  the  legacies  and  provisions  contained  in  Mr  Jardine's 
will,  and  imposed  by  him  on  the  fiar  of  the  lands  and  his  successon. 

btkj  For  the  widow  of  old  Mr  Jardine,  the  testator,  for  the  pro- 
vision under  his  settlement ;  which  claim  being  unopposed,  it  is  not 
necessary  to  take  any  farther  notice  of  it 

The  Lord  Ordinary  pronounced  the  following  interlocutor: « ITie 
*  Lord  Ordinary  having  resumed  consideration  of  the  debate  in  diis 

<  case,  and  advised  the  process,  finds,  that  the  deceased  WiUiam 

<  Jardine  of  Priesthead,  by  his  disposition  and  deed  of  settlement, 
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c  dated  4  April  1810,  conveyed  his  heritable  property  therein  men-  27  May  1634. 

<  tioned  to  his  eldest  daughter,  Elizabeth  Jardine,  <  in  liferent,  for    ^^^v^^ 
«  her  liferent  use  allenarly,  and  to  her  son,  Mathew  Graham,  and  qJJJ^^J,*** 
«  the  heirs  of  his  body ;  whom  foiling,  to  the  whole  children  of  the 

<<  marriage  between  Elizabeth  Jardine  and  her  husband,  John 
^  Graham^  in  fee  :*  Finds,  that  these  heritable  subjects  are  declared 

<  to  be  conveyed  under  the  several  provisions  and  burdens  after  spe- 

*  cified,  *  which  are  hereby  declared  to  be  real  burdens  and  encum- 
<<  braaces  affecting  the  foresaid  lands ;'  and  then  he  burdens  <  the 
<*  said  hinds  and  others,  and  the  said  Mathew  Grraham  and  his  fore- 
"  nids,  or  other  successors  to  me  therein  in  fee,'  with  his  debts 

<  and  various  provisions,  settled  chiefly  upon  his  children  and  grand- 

*  children;  and,  afterthe  enumeration  of  these,  he  again  adds,  *  And 
(( all  these  snms  I  not  only  appoint  to  be  paid  by  the  successor  to 
^  me,  in  virtue  of  the  present  settlement,  but  declare  the  several 
*<  subjects  are  specially  burdened  with  the  payment  thereof;  and 
<<  these  burdens  are  appointed  to  be  engrossed  in  the  infeftments 
<<  to  follow  hereon  :'  Finds,  that,  in  the  same  deed,  and  by  a  subse- 
'qnent  clause  in  it,  Mr  Jardine  also  conveyed  his  whole  moveable 
'funds  *  to  the  said  Mathew  Graham  and  his  foresaids;  whom 
^  &iling,  the  said  whole  children  of  the  marriage  between  the  said 
^  John  Graham  and  Elizabeth  Jardine  :'  In  respect  whereof,  finds, 

*  Imo,  That  the  burden  of  the  debts  and  provisions  is  specially  laid 

*  upon  the  heritable  property  and  Mathew  Graham,  and  his  heirs 

*  or  other  successors  in  the  fee  of  the  lands,  to  whom  also  the  move- 

<  ables  are  conveyed,  thus  affording  an  immediate  fund  for  payment 

<  df  the  said  burdens,  during  the  total  liferent  of  the  lands,  if  he 
'  should  be  survived  by  his  daughter  Elizabeth  :  2<fa,  That  Eliza- 

<  beth  Jardine,  and  the  liferent  right  which  she  has  in  the  heritable 

<  property,  are  not  burdened  with  any  of  the  debts  or  provisions,  so 

*  that  she  is  not  liable  even  for  the  interest,  and  is  entitled  to  enjoy 

*  her  liferent  free  from  any  such  burden  :  3tio^  That  the  destination 

*  of  the  moveables  being  in  the  same  terms  as  the  destination  of  the 

*  lands,  and  in  the  same  deed,  it  seems  to  have  been  the  intention  of 
'  the  maker  of  the  settlement  to  create  a  substitution  as  to  the  move- 

*  ables  in  like  manner  as  there  is  so  far  as  regards  the  heritage  ;  and, 

<  therefore,  that  William  Jardine  Graham,  the  eldest  son  of  Mathew 

<  Graham,  now  deceased,  is  entitled  to  succeed  not  only  to  the  fee  of 

*  the  heritable  estate,  but  also  to  take  up  the  moveable  estate,  in  vir- 
'  toe  of  the  substitution,  in  so  far  as  it  is  not  evacuated :  4/o,  That  in 

*  80  fiir  as  the  securities  for  the  personal  property  have  been  changed, 

*  or  the  money  uplifted,  the  substitution  has  been  evacuated ;  and  as 

*  Mathew  Graham  died  intestate,  his  two  younger  children,  Elizabeth 
'  Jane  and  Robina  Grace  Graham  succeed,  as  next  of  kin,  to  such 
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part  of  the  moveable  estate  of  Mr  Jardioe  as  was  uplifted  by  their 
father :  5to,  That  it  having  been  already  found  by  Lord  Newton, 
in  a  process  at  the  instance  of  Mrs  Graham,  the  widow  of  Madiew 
Graham,  that  her  cfaim  of  jus  relict®  cannot  be  affected  by  the 
substitution  as  to  the  moveable  property,  even  where  it  was  not 
uplifted  by  Mathew  Graham,  finds  it  unnecessary  to  decide  that 
claim  :   6to,  That  the  fund  for  legitim,  in  like  manner,  cannot 
be  diminished  by  the  substitution  in  the  moveable  succeaoon 
being  held  effectual  in  part,  and  that  these  two  claims  of  jns  reiio> 
tee  and  legitim  must  be  deducted  proportionally  from  the  moveable 
estate,  according  as  it  falls  to  the  son  or  the  younger  children : 
77710,  That,  as  was  agreed  on  at  the  bar,  interest  shall  be  payable 
on  whatever  sum  shall  be  found  due  under  the  jus  relictae,  from  the 
death  of  Mathew  Graham  till  the  first  term  after,  when  the  wi- 
dow's legal  claim  is  held  to  be  payable ;  and  this  sum  of  interest 
is  to  be  accepted  as  the  aliment  of  the  widow  for  said  period  :  8o9, 
That  the  claim  of  the  widow  of  Mr  Jardine,  for  her  annuity,  lies 
against  the  lands,  and  William  Jardine  Graham,  or  other  sncces* 
sor  therein,  and  he  is  liable  to  pay  this  and  the  other  debts  and 
provisions  declared  to  be  real  burdens,  without  relief  from  the  life- 
rentrix  or  his  sisters ;  and  on  these  grounds  prefers  the  claimant, 
Mrs  Elizabeth  Jardine  or  Graham,  to  the  liferent  of  the  heritable 
property,  as  well  as  to  the  interest  during  her  life,  at  the  rate  of 
four  per  cent,  per  annum,  of  the  sum  of  L.300,  in  lieu  of  an  equal 
sum  which  was  lent  to  William  Brown,  Newmains,  and  invested 
heritably  at  the  death  of  William  Jardine,  but  was  uplifted  in 
manner  stated  in  the  minute  for  Mrs  Graham :  Prefers  the  other 
daughters  of  William  Jardine,  and  their  respective  children,  to 
the  sums  provided  to  them  severally  in  liferent  and  fee,  by  his  set- 
tlement and  codicils,  payable  (so  far  as  not  already  paid)  at  the 
terms,  and  on  the  events  therein  specified  :  Prefers  Mrs  Margaret 
Wright  or  Jardine,  his  widow,  to  her  annuity  of  L.20,  and  others 
therein  provided  to  her;  and  in  respect  that  the  heritable  property 
may  not,  during  the  subsistence  of  the  liferent  and  minority  of  the 
heir,  be  convertible  into  an  available  fund,  ordains  the  raiser  to 
retain  or  set  apaft,  out  of  the  moveable  estate  intromitted,  or  to 
be  intromitted  with  by  him,  a  sum  sufficient  to  satisfy  the  said  an- 
nuity, and  liferent  provisions  while  payable,  and  the  capital  sums 
provided  to  the  testator's  grandchildren,  as  the  same  shall  become 
payable,  and  that  before  making  payment  to  the  widow  or  chil- 
dren of  Mathew  Graham  of  their  respective  shares ;  but  finds  the 
widow  and  younger  children  of  Mathew  Graham  entitled  to  relief 
from  the  heir  and  heritable  estate  for  any  payments  out  of  the 
moveable  estate  found  to  belong  to  them,  all  in  terms  of  the  find- 
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<  ings  herein,  and  to  him  his  right  of  collation  unprejudiced ;  and  27  May  I834t 
« prefers  the  claimant,  William  Jardine  Graham,  to  the  fee  of  the    ^"^^z^*^ 

« heritable  estate  contained  in  the  settlement  of  the  deceased  Wil-  Grahams.*'' 

<  liam  Jardine,  and  also  to  that  part  of  the  moveable  estate  which 
<was  not  uplifted  by  his  father,  Mathew  Graham,  but  still  re- 

*  mains  on  the  original  securities  :  Prefers  the  claimants,  Eliza- 

<  beth  Jane,  and  Robina  Grace  Graham,  as  the  younger  children 

<  of  Mathew  Graham,  who  died  intestate,  to  one-third  of  the  move- 

*  able  property  belonging  to  their  father  at  the  time  of  his  death,  as 

<  legidm,  and  also  to  that  part  of  the  moveable  property  of  their 

<  grand&ther,  which  was  uplifted  by  their  father,  or  where  the  ori* 

<  ginal  securities  were  changed,  after  deducting  the  legitim  and  jus 

<  relictse  proportionally  from  the  moveables  uplifted,  as  well  as  not 

<  uplifted  :  Prefers  Mrs  Robina  Lawrie  or  Graham,  in  terms  of 

<  Lord  Newton's  interlocutor,  to  the  third  of  the  moveable  property 

*  left  by  Mathew  Graham,  in  right  of  her  jus  relictse,  with  interest 

<  on  the  amount  from  the  death  of  her  husband,  by  way  of  aliment, 

<  till  the  first  term  after  her  husband's  death,  and  interest  thereafter 
( on  the  amount,  till  paid ;  and  also  to  the  sum  of  L.12  for  mourn- 
*ings;  and,  further,  to  the  sum  of  L.         ,  by  way  of  aliment  for 

*  each  of  her  children,  out  of  the  funds  falling  to  them  on  their  fa- 

<  therms  death,  payable  half-yearly,  and  per  advance  :  Finds  no  ex- 

*  peases  due  to  any  of  the  claimants,  and  decerns :  And  before  fix- 

*  ing  the  amount  of  aliment  for  the  children,  appoints  parties  to  be 

*  heard  thereon,  and  on  the  state  of  the  free  or  available  funds. 

All  the  parties  reclaimed  against  this  interlocutor,  and  the  Court 
ordered  cases,  in  which 

William  Jardine  Graham,  the  heir  of  Mathew,  pleaded — 1^^,  That  Eldest  Son's 
the  part  of  the  moveable  estate  of  Mr  Jardine,  which  had  not  been  ^^^^ 
intromitted  with  by  Mathew  Graham,  accrued  to  the  claimant,  as 
sabstitute  under  the  settlement  of  Mr  Jardine,  and  did  not  fall  un-> 
der  the  executry  of  Mathew  Graham  ;  2(/,  That  the  claimant  was 
entitled  to  share  in  the  executry  of  Mathew  Graham,  without 
collating  the  heritage  conveyed  by  Mr  Jardine's  deed  of  settle- 
ment; and,  3^,  That  the  liferent  of  Mrs  Elizabeth  Jardine  or 
Graham  was  subject  to  the  burden  of  the  interest  of  the  provisions 
in  Mr  Jardine's  settlement. 

Mrs  Robina  Lawrie  or  Graham  and  her  daughters  pleaded —  widow  and 
Ittf  That  the  moveable  estate  bequeathed  by  Mr  Jardine  to  Ma-  younger  chii- 
thev  Graham  vested  in  him,  and  thereby  evacuated  the  substi- 
tution in  favour  of  his  heir ;  and  that  consequently  such  estate,  ha- 
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67  May  1834.  ving  been  in  bonis  of  the  said  Mathew  Ombam  at  bis  decease,  de- 
volved on  his  widow  and  younger  children,  in  virtue  of  their  re- 
spective claims  of  jus  relictse,  legitim,  and  dead's  part.    ^  Tbt 

' they  were  entitled  to  be  relieved  by  their  brother  of  the  provirioiB 

younger*chii-  contained  in  Mr  Jardine's  settlement,  in  virtue  of  the  clauses  in  the 
dren's  Pleas,    deed,  whjch  imposed  their  provisions  as  real  burdens  on  the  estate, 
and  on  the  heirs  succeeding  to  it. 


Liferentrix's 
Pleas. 


Opinion  of 
Court. 


Judgment 


Mrs  Elizabeth  Jardine  or  Graham,  the  liferentrix,  pleaded— Thai 
the  declared  intention  of  the  testator  was  to  give  her  a  free  liferent 
of  the  lands  of  Priesthead,  unencumbered  by  any  provisions;  and 
that  consequently  he  had  declared  these  provisions  burdens  upon 
the  fiar  of  the  lands,  to  whom  he  had  also  bequeathed  his  moveable 
property,  and  the  heirs  succeeding  him. 

The  Coiir^held  unanimously,  that  this  was  a  pure  quaestiovolnn- 
tatis  of  the  testator,  in  the  construction  of  a  family  settlement;  and 
that,  taking  the  expressions  used  by  him  secundum  subjectam  iiKh 
teriem,  he  could  not  be  held  to  have  intended  a  proper  substitution, 
but  only  a  conditional  institution  in  favour  of  the  heirs  of  Mathev 
Graham,  in  so  far  as  his  moveable  property  was  concerned,  and 
that  consequently  his  widow  and  younger  children  bad  right  td 
succeed  to  the  moveable  estate,  which  devolved  to  him  in  virtae  of 
Mr  Jardine's  will ;  but  that  this  property  was  liable  pro  rata  for 
the  provisions  in  Mr  Jardine's  will,  along  with  his  heritable  property. 
And  finally,  that  Mrs  Elizabeth  Jardine  or  Graham's  claim  to  her 
liferent,  free  of  all  deductions,  except  the  annuity  to  old  Mrs  Jar- 
dine, (specially  imposed  upon  it,)  was  well  founded. 

The  following  interlocutor  was  pronounced :  '  The  Lords  har- 

*  ing  advised  this  reclaiming  note,  with  three  other  reclaiming  notes 

*  against  the  same  interlocutor,  with  the  cases  for  the  parties  and 

*  the   other  proceedings,   and  heard   counsel  thereon,   find,  that 

*  Mrs  Elizabeth  Jardine  or  Graham  is  entitled  to  the  free  liferent 

*  of  the  whole  heritable  property  left  by  her  deceased  father,  Wil- 

<  liam  Jardine,   excepting  the  subjects  of  which   Mrs  Margaret 

<  Wright  or  Jardine  has  the  enjoyment  during  her  widowhood; 

*  and  that  the  whole  moveable  property  in  question  belongs  to  the 

*  widow  and  younger  children  of  the  late  Mathew  Graham,  in  the 

*  proportion  of  one-third  to  the  widow,  as  jus  relictae,  and  the  re* 

<  maining  two-thirds  to  the  younger  children,  as  legitim  and  dead's 
(  part,  (subject  to  the  heir's  right  to  collate  if  so  advised) ;  but  that 

<  the  moveable  as  well  as  the  heritable  property  conveyed  by  the 

<  setUement  of  William  Jardine  is  subject  to  the  debts  and  special 
'  provisions  contained  in  that  settiement,  including  the  anoaity  out 
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thereof  provided  to  hU  widow,  and  that  the  heir  and  the  widow  27  May  1834. 
and  younger  children  of  Mathew  Graham  are  therefore  entitled    ^^"^v^^ 
to  mutual  relief  from  the  payment  of  such  debts  and  provisions,  ^J!^*™^*'* 
with  which  the  whole  of  the  succession  has  been  burdened,  in 
proportion  to  the  relative  value  of  the  heritable  and  personal  pro- 
perty devolving  to  them  respectively ;  and  with  these  alterations 
and  variations,  adhere  to  the  interlocutor  reclaimed  against,  and' 
find  no  expenses  due ;  and  remit  to  the  Lord  Ordinary  to  hear 
parties,  and  to  determine  any  questions  relative  to  the  amount  or 
Talue  of  the  heritable  and  personal  property,  and  the  specific 
amount  or  proportion  of  the  debts  and  provisions  to  be  borne  by 
the  heir  and  the  widow  and  younger  children  respectively,  and 
any  other  remaining  points  in  the  cause.' 

Lord  Ordinary,  Mledwyn,  Act.  for  Win.  Jardine  Graham,  Jameson  and  Hunter. 

For  Mrs  Elizabeth  Graham,  Cuninghame^  Alt.  Hutherfurd^  Marshall  and  G, 

BdL         Gibson  j;  Hector,  and  Adam  Paterson,  Agents.         71  Clerk. 

u. 


FIRST  DIVISION. 
No.  LXXVI.  30  Mmj  1834. 

ALEXANDER  SMITH 

affainst 
Mrs  ANNE  MACBETH  or  LAUDER  and  Others. 

Procees. — Res  judicata. —  Foreign.  —  Legacy.  —  A  decree  of 
preference  pronounced  in  absence  in  a  multiplepoindiTig^  held  not  to 
he  a  res  judicata^  hut  to  be  reducible  after  the  expiration  of  several 
years,  on  relevant  grounds^  at  the  instance  of  a  party  for  whom  no 
daim  was  given  in,  although  he  had  been  cited  to  the  action,  and 
had  lodged  a  formal  representation  against  the  decree  of  preference^ 
hut  without  stating  the  merits  of  the  case, 

II.  A  party  having  died  domiciled  in  Scotland  leaving  a  settlement^ 
whereby  he  directed  his  executors  to  convert  all  his  property,  (which 
insisted  chiefly  of  slaves  in  Demerara,J  into  money,  and  to  pay  the 
interest  thereof  to  his  father  and  mother,  and  to  the  longest  liver,  and 
at  their  death  the  capital  to  be  divided  between  his  brothers  and  sisters 
nominatim,  all  of  whom  were  resident  in  Scotland ;  and  the  pur^ 
chaser  in  Demerara  having  become  bound  in  a  bond  to  the  executor 
domiciled  in  Scotland,  (the  other  being  at  the  time  resident  in  Z)f- 
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30  May  1834.      merara^)  to  pay  to  the  executors  the  interest  of  the  price  during  &e 

^^^*^/^*^         lives  of  the  testator^ s  parents^  the  capital  to  be  payable^  at  the  death 

iv^cbe^  and         ofthe  longest  liver^  to  his  representatives^  and  the  executor  having  ae- 

Others.  covdingly  received  and  paid  over  the  interest  ofthe  money  during  the 

life  ofthe  longest  liver ^ — held,  upon  the  death  of  this  party,  when  the 
funds  became  divisible, 
1*   That  the  shares  of  the  legatees,  subject  to  the  life^interest  of  thar 

parents,  vested  in  them  a  morte  testatoris* 
2.  That  the  succession  was  not  Scotch  property  in  regard  to  the  right 
ofthe  legatees,  and  therefore  did  not  require  confirmation  to  trans^ 
mit  it,  and  consequently  that  a  proportional  part  of  the  shares  of  two 
ofthe  legatees  who  died  intestate  vested  in  a  sister  who  had  survived 
them,  but  who  had  died  before  the  liferenters,  and  toithout  confirma^ 
tion,  and  transmitted  to  her  next  of  kin. 

The  late  Dr  Macbeth,  a  native  of  Scotland,  practised  for  some  yean 
as  a  physician  in  Demerara,  where  he  realised  a  small  fortune* 
He  returned  to  Scotland  early  in  the  year  1797,  and  died  in  Octo- 
ber of  that  year  in  Cromarty,  having  shortly  before  that  event  exe* 
cuted  a  settlement,  which  contained  the  following  pro%asion  :  <  It  is 
^  my  will,  that  all  my  slaves  be  sold  as  soon  as  may  be  convenieot, 
'  and  that  the  proceeds,  after  paying  all  my  just  debts,  together  with 

*  any  monies  arising  from  the  partnership  of  Macbeth  and  Mac- 

<  dpnald,  be  as  soon  as  convenient  put  to  interest,  at  the  discretion 

<  of  my  foresaid  executors ;  and  in  like  manner  the  proceeds  of  all 

*  moveables  and  effects  of  whatever  description  that  do  belong  to  me, 

*  and  the  Interest  of  the  whole,  I  desire  may  be  paid  to  my  fa- 

*  ther  and  mother  ;*  *  and  at  the  death  of  both  my  pareotfl»  the 

<  amount  of  the  whole  of  my  property  I  hereby  desire  to  be  divid- 

*  ed  in  the  following  manner :  One-fifth  to  each  of  my  two  brothers, 

<  John  and  Alexander,  one-fifth  to  each  of  my  two  sisters,  Anoe 

*  and  Margaret,  and  one-fifth  to  Miss  Jane  Edwards  of  Edinburgh, 

<  daughter  of  the  late  Captain  Edwards,  as  a  mark  of  my  esteem 

<  and  attachment,'  &c. 

The  accepting  executors  were  Mr  Gordon  and  Mr  Inglis.  The 
former  was  at  the  time  in  Demerara,  but  shortly  afterwards  came 
to  Scotland,  and  the  latter  was  domiciled  in  Scotland. 

Dr  Macbeth's  property  in  Demerara,  which  consisted  chiefly  of 
slaves,  was  realised  by  Mr  Gordon,  before  his  return  to  this  coun- 
try, with  the  concurrence  of  Mr  Inglis.  He  sold  the  slaves  to  a 
party  who  granted  a  bond  for  the  interest  of  the  price,  at  the  colo- 
nial rate  of  interest  of  6  per  cent,  during  the  joint  lives  of  the  tes- 
tator's parents,  and  the  lifetime  of  the  longest  liver ;  and  for  the 
principal  to  be  payable  to  the  representatives  of  the  testator's  heirs. 
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or  after  the  death  of  the  longest  liver,  at  which  period  the  legacies  30  May  ig31, 
would  become  exigible  by  the  legatees.     The  bond  was  granted  to     ^*^V^^ 
Mr  Inglts,  the  executor  resident  in  this  country,  who  received  the  ^^!^  ^ 
interest  from  the  purchaser  in  terms  of  the  contract;  and  paid  it  Others. 
over,  agreeably  to  the  directions  of  the  will,  to  the  father  of  the  tes- 
tator, down  to  the  period  of  his  death,  which  took  place  in  Decem- 
ber 1813. 

Upon  this  event  the  succession  became  divisible  among  the  resi- 
duary legatees,  but  previously  thereto,  John  Macbeth,  the  testa- 
tor's brother,  had  died  in  1800.  Alexander  Macbeth,  his  other 
brother,  had  died  in  1808,  and  Margaret  Macbeth,  his  sister,  and 
wife  of  the  pursuer,  Alexander  Smith,  had  died  in  1818,  without 
having  confirmed  herself  executrix  to  her  two  deceased  brothers, 
John  and  Alexander.  Of  the  five  legatees,  therefore,  named  by 
the  testator,  two  only  survived  at  the  death  of  his  father,  viz.  the 
defender,  Anne  Macbeth  or  Lauder,  and  Miss  Jane  Edwards. 

Mr  Ihglis  having,  in  terms  of  the  bond  by  the  purchaser,  re- 
ceived the  principal  sum  contained  therein,  he  paid  one-fifth  there- 
of to  the  defender,  Mrs  Lauder,  as  the  amount  of  her  legacy.  He 
paid  another  fifth  to  Miss  Edwards,  and  a  third  fifth  to  the  pursuer, 
Alexander  Smith,  and  his  daughter  by  Margaret  Macbeth,  as  her 
representatives,  on  the  ground  that  they  were  entitled,  in  that  cha- 
racter, to  the  legacy  provided  to  her. 

With  regard  to  the  remaining  two-fifths,  which  would  have  gone 
to  John  and  Alexander  Macbeth,  if  they  had  survived  the  period 
of  division,  Mr  Inglis  raised  an  action  of  multiplepoinding,  for  the 
purpose  of  having  it  determined  to  whom  these  shares  belonged. 
Id  that  action,  the  defender,  Mrs  Lauder,  produced  confirmations 
as  next  of  kin  to  these  two  brothers,  and  a  decree  of  preference 
was  pronounced,  in  absence,  in  her  favour,  (2  Dec.  1820.)  Against 
this  interlocutor  a  representation  was  presented  in  the  name  of  the 
pursuer,  and  refased,  in  respect  that  it  did  ^  not  state  the  merits  of 
'  the  case  ;*  and  the  sum  in  medio  was  afterwards  paid  to  the  defender 
and  her  husband,  (19  March  1822). 

The  defender's  husband  died  in  1826;  and  in  1828,  the  pursuer, 
Alexander  Smith,  raised  the  present  action  of  reduction  of  the  above 
decree  of  preference  against  Mrs  Lauder  and  her  children,  and  con- 
cluding to  have  it  found,  that  as  the  funds  of  the  testator,  Dr  Mac- 
bedi,  were  situated  in  South  America,  the  shares  of  John  and  Alex- 
ander Macbeth,  on  their  death,  vested  ipso  jure  equally  in  their 
two  sisters,  the  defender,  Anne  Macbeth  or  Lauder,  and  the  pur- 
suer's wife,  the  late  Margaret  Macbeth  or  Smith ;  and  on  the  de- 
cease  of  the  said  Margaret  Macbeth,  the  pursuer,  her  surviving 
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30  May  igdi.  husband,  had  jare  mariti  undoubted  right  to  two-thirds  of  the  half 
^""^V^    of  the  said  succession^  which  descended  to  his  wife  by  the  death  of 
l^lacbeth  and    ^^^  ^^^  John  and  Alexander  Macbeth ;  and  concluding,  therefore^ 
Others.  that  the  defenders  should  be  decerned  and  ordained  to  make  pay- 

ment to  the  pursuer  of  the  amount  of  this  portion  of  the  successioiL 


Defenders' 
Pleas. 


In  defence  it  was  inter  alia  pleaded — 1.  That  it  was  res  judicata, 
under  the  decree  of  preference  pronounced  in  the  multiplepoinding, 
that  the  legacies  provided  in  favour  of  Alexander  and  John  Mac- 
beth devolved  on  the  defender,  as  their  sole  next  of  kin  confirmed. 

2.  Supposing  the  legacies  to  have  vested  in  each  of  the  legatees  a 
morte  testatoris,  they  must  still  be  regarded  as  Scottish  property,  not 
merely  in  respect  that  the  interest  of  the  legatees  in  them  was  to 
take  effect  in  Scotland,  where  Dr  Macbeth's  executry  was  divisible 
according  to  the  intention  of  his  settlement,  but  because  the  amount 
was  actually  received  for  distribution  in  Scotland  by  Mr  Inglis, 
his  acting  executor,  resident  and  domiciled  there,  by  whom  the  in- 
terest had  been  periodically  paid,  and  the  capital  was  ultioiately 
divided  in  Scotland.  The  legacies,  therefore,  belonging  to  Joha 
and  Alexander  Macbeth  could  only  be  validly  taken  up  by  confir- 
mation in  the  character  of  their  next  of  kin ;  and^they  were  accord- 
ingly so  transmitted  to  the  defender,  Mrs  Lauder,  by  her  confirma- 
tion, no  part  of  them  having  vested  in  the  wife  of  the  pursuer,  who 
died  without  confirmation,  and  before  the  statute  of  the  4  Geo.  IV. 
c.  98,  which  could  not  operate  retro — Christie  t?.  Straiton,  4  Nov. 
1746,  Kilk.  Folk.  M.  4569— Watson  v.  Rentpn,  21  Jan.  1792, 
BelFs  Cases,  92. — Armour  v.  Campbell,  21  Jan.' 1792,  M.  4476 — 
Royal  Bank  v.  Scotts,  Smith,  Stein  and  Co.,  20  Jan.  1813— 
Rickman  and  Parry  t;.  Maclachlan,  24  May  1827. 

3.  But  while  the  legacies  are  thus  to  be  considered  as  Scottish 
property,  and  requiring  confirmation,  the  destination  in  fiivour  of 
the  legatees  was  so  conceived  as  to  render  their  right  in  the  lega* 
cies  conditionally  dependent  on  their  surviving  both  of  the  parents 
of  the  testator ;  and  the  defender,  Mrs  Lauder,  therefore,  as  the  sole 
next  of  kin  of  the  testator  existing  when  his  succession  became  di- 
visible, besides  taking  her  own  legacy  under  the  settlement,  had 
the  exclusive  right  to  the  lapsed  legacies  of  her  sister  and  brothers, 
as  intestate  succession — Voet  ad  Pand,  lib.  36,  tit.  2.  sect.  2 — Bur* 
nett  V.  Burnett,  17  Dec.  1736,  M  4274— Burdon  t^.  Smith,  27 
April  1738,  Craigie  and  Stewards  Appeal  Cases^  216 — M*Culloch  v. 
Ross,  18  Dec.  1760,  M  6349— Glendinning  and  Grant  v.  Wal- 
ker, 30  Nov.  1825 — Stevenson  v.  Macintyre,  30  June  1826 — Bu- 
chanan V.  Downie,  12  Feb.  1830. 


No.  76.  COURT  OF  SESSION.  345 

It  was  answered  by  the  pursuer — 1.  A  decree  of  preference  in  a  30  May  1834. 
multiplepoinding,  in  farouT  of  the  only  party  who  has  claimed,  is  gT^^^^^"'^ 
reducible  as  a  decree  in  absence,  at  the  instance  of  parties  for  whom  Macbeth  and 
no  claim  was  given  in,  and  whose  interests  were  never  discussed,  Othew^ 
although  they  may  have  been  regularly  cited,  and  although  appear-  Pureuer*a 
ance  may  have  been  originally  entered  for  them ;  and  the  lodging  ^'®*^ 
of  a  merely  formal  representation,  to  keep  the  case  open,  but  not 
stating  or  arguing  the  merits,  does  not  deprive  such  a  decree  of  the 
character  of  a  decree  in  absence,  and  constitute  it  a  res  judicata — 
Boyd  V.  Boyd,  Brown's  Supp,  5,  425— Crawford  v.  Baird  and  Lau- 
der, ftti— Leith  V.  Leith,  7  June  1822— MiUiet;.  Millie,  27  Nov. 
1801,  Jtf.  12,176— Smith's  Representatives  v.  Semple,  14  Dec. 
I7ih  Forbes,  AT.  12,194. 

2.  The  right  of  residuary  legatees  vests  immediately  on  the  death 
of  the  testator,  although  the  distribution  of  the  fund  amongst  them 
should  be  delayed  by  the  testament  till  the  death  of  an  annuitant, 
who  is  to  liferent  the  whole ;  and  as  John  and  Alexander  Macbeth 
survived  the  testator,  the  right  of  each  of  them  to  one-fifth  share  of 
his  property,  as  residuary  legatees  under  the  testament,  was  vested 
in  them  during  their  lifetime,  and,  at  their  death,  descended  in 
equal  proportions  to  their  next  of  kin — Sempills  v.  Lord  Sempill, 
15  Nov.  1792,  M.  8108— Fouke  v.  Duncans,  1  March  1770,  M 
8092— TurnbuU  v.  Turnbull,  28  July  1778,  M.  8099— Wallace  v. 
Wallaces,  28  Jan.  1807,  M.  Append,  to  Clause,  No.  6. — Rutherford 
9.  Turnbull,  30  May  1821 — Smith  and  others  v.  Leitch  and  others, 
2  June  1826. 

3.  The  moveable  property,  a  right  to  two-fifth  shares  of  which 
formed  the  intestate  succession  of  John  and  Alexander  Macbeth, 
was  property  and  funds  not  situated  in  Scotland,  but  in  Demerara, 
where  a  Scotch  confirmation  would  have  been  inapplicable.  The 
form  or  legal  process  by  which  the  right  to  that  intestate  succession 
was  to  be  vested  in  the  nearest  of  kin  was  regulated  by  the  law  of 
the  country  in  which  the  moveable  property  was  situated,  and  by 
that  law  such  property  transmits  ipso  jure.  Although  the  law  of 
the  domicil  points  out  the  persons  who  are  to  take,  it  is  the  lex  rei 
sitae  which  must  fix  the  form  of  taking;  and  the  reason  is  plain. 
When  the  persons  entitled  to  take  are  once  fixed,  the  forms  to  be 
gone  through,  in  order  to  reach  the  fund,  necessarily  must  be  those 
recognised  in  the  country  where  the  fund  which  is  attempted  to 
be  reached  exists ;  and  this  principle  was  settled  in  the  cases  of 
Egerton  v.  Forbes,  27  Nov.  1812 — Craigie  v.  Gardiner,  12  June 
1817— Milligan  v.  Milligan,  9  Feb.  1826. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
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Smith  p. 
Macbeth  and 
Others. 


30  May  1834^  note :  *  The  Lord  Ordinary  having  considered  the  closed  record, 

and  heard  parties'  procurators  thereon,  finds,  that  the  subject-mat- 
ter of  this  reduction  is  not  res  judicata  as  between  the  present 
parties,  and  repels  the  defence  stated  on  tliat  ground :  Finds,  tha^ 
by  the  terms  of  the  will  executed  by  Dr  W.  Macbeth,  there  was 
a  right  legally  vested,  at  his  death,  in  each  of  his  brothers  and 
sisters,  and  Miss  Jane  Edwards,  in  the  fee  of  one-fifth  part  of  the 
produce  of  his  estate,  or  in  a  claim  against  the  executors  named 
by  him  to  that  extent,  subject  to  the  life-interest  of  the  father  and 
mother  of  the  testator,  and  the  longest  liver  of  them :  Finds,  that, 
by  this  tide,  John  Macbeth  and  Alexander  Macbeth  had)  severally, 
vested  rights,  under  this  trust,  to  the  shares  of  the  trust-funds  ap- 
pointed for  them  at  the  time  of  their  deaths  respectively,  though 
the  beneficial  interest  in  the  said  funds  still  stood  suspended  by  the 
survivance  of  the  father,  William  Macbeth ;  but  finds,  that  the 
rights  so  vested  were  of  ^uch  a  nature,  that,  by  the  law  and  prac- 
tice of  Scotland,  as  then  established,  both  at  the  times  of  the  deaths 
of  the  said  John  and  Alexander,  and  at  the  death  of  the  said  Wil- 
liam Macbeth,  the  father,  they  could  only  be  validly  taken  up  and 
transmitted  by  their  nearest  of  kin,  by  acts  of  confirmatioD  duly 
proceeded  in :  Finds,  that  Margaret  Macbeth,  the  deceased  wife 
of  the  pursuer,  having  predeceased  her  fiither,  never  having  ob- 
tained possession  of  the  property  in  question,  and  not  having  ez- 
peded  any  confirmation  as  one  of  the  nearest  in  kin  to  the  said 
John  and  Alexander  Macbeth,  or  either  of  them,  any  right  com- 
petent to  her,  in  that  character,  to  a  share  of  the  claims  descend- 
ing to  the  representatives  of  the  said  John  and  Alexander,  against 
the  trust-funds  of  the  testator,  was  not  duly  vested  in  her,  and  was 
not  effectually  assigned  or  transmitted  to  the  pursuer  as  her  hus- 
band, and  her  other  representatives :  Therefore  finds,  that  the  said 
shares  of  the  funds  in  question  were  validly  taken  up  by  the  de- 
fender in  this  action,  and  that  the  decree  under  reduction  is  not 
liable  to  reduction  on  any  ground  of  law :  Sustains  the  defences, 
assoilzies  the  defenders,  and  decerns :  Finds  expenses  due,  and  re- 
mits the  account,  when  lodged,  to  the  Auditor  to  be  taxed.' 
Note. — <  This  cause  involves  three  points,  two  of  which,  at  least, 
are  of  some  diflSculty.  The  Lord  Ordinary  thinks  the  first  point, 
that  of  form,  clear  enough ;  and  the  cases  of  Boyd  and  Crawford, 
in  1772,  {Broumj  5,  425,)  and  Leith,  Jan.  1822,  appear  to  de- 
cide it  The  question,  whether  there  was  any  vested  right  in 
John  and  Alexander,  is  certainly  nice.  But  the  decision  of  the 
House  of  Lords  in  the  case  of  Leitcfa  r.  Smith,  Feb.  17.  1829, 
is  very  much  in  point  The  Lord  Ordinary  cannot  distinguish 
that  case,  in  principle,  from  the  present ;  and  he  sees  no  reason 
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to  doubt  here,  that  the  testatoi^s  intention  must  have  been  to  give  30  May  1834. 
a  vested  interest    The  later  cases  referred  to»  (Stevenson,  June    ^^^y^ 
80. 1826— Bumsides,  June  10. 1829— Buchanan,  Feb.  12.  1880  ^^2;^^ 
•— Burdon  v.  Smith,  1738— JS/cAt>«,  {Craigie  and  Stewart^  214,)  Others, 
thoogh  important,  admit  of  explanation  consistently  with  that  de- 
cision. Some  of  the  earlier  he  should  have  thought  very  much  op- 
posed to  it 

<  Bat  the  third  point  is  equally  essential,  and  more  difficult  Sup- 
pofling  that  such  rights  were  vested  in  John  and  Alexander,  Were 
they  transmitted  to  Margaret,  the  pursuer's  wife  ?  It  gives  a  feel- 
ing of  hardship  to  consider  this  point,  after  the  law  has  been  en- 
tirely altered  by  the  4  Geo.  IV.  c.  98.  But  the  rights  of  the 
present  parties  must  be  determined  by  the  law  as  it  stood  at  the 
death  of  Margaret  Macbeth,  in  1810.  At  that  period,  taking 
Alexander  and  John  Macbeth  as  domiciled  Scotchmen,  the  rights 
vested  in  them,  io  regard  to  Scotch  moveable  property,  could  not 
jpass  ab  intestato  to  their  sister  Margaret,  without  confirmation ; 
and,  consequently,  they  lay  open  to  the  defender,  Mrs  Lauder, 
when  her  confirmation  was  obtained.  But,  in  this  part  of  the  case, 
the  pursuer  relies  on  the  statement  in  fact,  that  the  funds  were  si- 
tuated in  Demerara,  or  in  England,  by  the  laws  of  which  they 
passed  to  the  parties  having  interest  ipso  jure,  and  on  the  decisions 
in  the  three  cases  of  Egerton  v.  Forbes,  Nov.  27.  1812 — Craigie 
0.  Gardiner,  June  12.  1817 — and  Milligan  v.  Milligan,  Feb.  9. 
1826.  But  though  the  Lord  Ordinary,  with  a  perfect  feeling  of 
the  difficulty  of  these  cases,  is  humbly  of  opinion  that  they  were 
decided  on  sound  principles,  and  must  now  be  of  authority,  he 
cumot  come  to  the  conclusion  that  the  pursuer  has  brought  his  case 
within  the  rule  adopted  in  them.  He  thinks  that  the  facts  stated, 
and,  though  not  admitted,  not  denied,  are  sufficient  to  afford 
ground  for  holding  that  the  funds  which  constituted  the  trust-estate 
were  situated  in  England  in  £act  and  in  law ;  and  if  there  had 
been  any  right  vested  in  John  and  Alexander  Macbeth,  by  which 
they  or  their  representatives  could  have  directly  taken  up  these 
funds,  he  should  tliink  that,  under  the  decisions,  the  plea,  that  that 
right  was  transmitted  to  Margaret  without  confirmation,  would 
have  been  very  strong.  But  the  case  is  different  Dr  Macbeth 
died  a  domidled  Scotchman.  The  succession  to  him  was  regula- 
ted by  deed.  His  acting  executor,  or  trustee,  Mr  Inglis,  was  re- 
sident, and  legally  domiciled  in  Scotland.  All  the  interests,  du- 
ring the  subsistence  of  the  liferents,  were  dra\lrn  by  him,  and  paid 
to  the  liferenters  in  Scotland ;  and  there  never  was  any  direct 
chim  competent,  either  to  the  fiars  or  liferenters,  to  recover  the 
money  under  the  bonds  or  obligations  of  the  debtors  in  the  West 
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Smith  r. 
Macbeth  and 
Others. 


30  May  1834.  ^  Indies  or  in  England.     The  Lord  Ordinary  therefore  thinks,  that, 

<  in  every  possible  sense^  the  fund,  in  regard  to  the  legatees,  was 

*  Scotch.     It  lay  out,  indeed,  on  English  securities ;  but  the  dsim 

<  was  against  the  Scotch  executor.     His  obligation  was  to  pay  in 

<  Scotland,  and  no  claim  could  be  made,  except  by  indirect  coarses, 

*  otherwise  than  against  him.     He  could  have  changed  the  securi- 

<  ties  twenty  times.     The  obligants  in  them  were  debtors  to  him, 

*  and  he  was  the  only  proper  debtor  to  the  legatees.     The  Lord 

*  Ordinary  has  not  observed,  among  the  numerous  cases  quoted  to 

*  him  on  this  point,  any  case  in  which  the  fund  stood  in  a  trustee 

<  domiciled  in  Scotland.     In  the  case  of  Milligan,  indeed,  (Fac 

*  ColL  Feb.  9. 1826,)  there  had  been  a  trust ;  but  it  appears,  from  the 

<  report  in  Shaw  and  Dunlop,  that,  at  the  death  of  the  legatee,  the 

*  fund  was  *  Government  Stock,  vested  in  her  own  name/ 
'  The  trial  of  this  case,  after  eight  years'  acquiescence  in  the  de- 

'  cree,  has  probably  been  suggested  by  the  late  act  of  Parliament; 

*  but  as  it  can  have  no  retrospect,  it  only  proves  the  undoubted  rule 

<  of  law  at  the  date  of  the  decree ;  and  as  there  is  certainly  no  rea- 

<  son  for  stretching  the  principle  adopted  in  Egerton  and  the  other 
'  cases,  the  Lord  Ordinary  is,  on  the  whole,  of  opinion  that  it  does 

*  not  reach  the  present  case. 
<  He  would  have  ordered  cases ;  but  having  heard  the  cause  very 

<  fully,  he  was  unwilling  to  increase  the  expense  to  the  parties.' 


Opinion  of 
Court. 


Both  parties  reclaimed^  and  minutes  of  debate  were  ordered. 

Upon  advising  these,  the  Court  were  unanimously  of  opinion,  that 
there  was  no  foundation  for  the  plea  of  res  judicata;  and  they  were 
clear,  upon  the  authority  of  the  case  of  Leitch  v.  Smith,  that  the  le- 
gacies vested  in  John  and  Alexander  Macbeth  a  morte  testatoris. 
They  also  held,  that  the  question  as  to  the  necessity  of  confirmation 
on  the  part  of  Margaret  Macbeth  must  be  judged  of  as  the  law  stood 
previous  to  the  statute  of  the  4th  of  Geo.  IV.  c.  98;  so  that,  if  the 
subject  of  the  legacies  could  be  held  to  be  Scotch  property,  coDfi^ 
mation  would  have  been  necessary  to  vest  in  her  person  the  shares 
of  her  deceased  brothers.  But  their  Lordships  held  that  it  was  pro- 
perly a  foreign  fund. 

The  Lord  President  observed,  that  if  the  property  had  been  reaG- 
sed  by  the  executor  in  Scotland,  and  invested  in  this  country,  it 
might  thereby  have  been  rendered  Scotch  property ;  but  the  mere 
circumstance  of  the  acting  executor  being  a  Scotchman,  while  the 
funds  themselves  were  not  in  this  country,  could  not  affect  the  na- 
ture of  the  succession,  or  the  form  of  attaching  it 

Lord  Balgray  said,  that  from  the  contract  entered  into  between 
the  executors  and  the  purchaser  of  the  property  in  Demerara,  the 
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ktter  was  to  be  bound  to  pay  the  price  in  England,  and  the  money  30  May  1834. 
was  to  be  secured  in  such  a  way  as  to  give  the  heirs  a  direct  claim     ^""^V^^ 
against  him ;  and  in  the  absence  of  the  bond  itself,  which  appeared  ^^be^  and 
lobe  irrecoverable  *,  it  must  be  presumed  that  it  was  framed  in  terms  Othcn. 
of  the  contract,  so  that  the  right  of  John  and  Alexander  Macbeth  opinion  of 
in  the  succession  could  not  be  maintained  to  be  a  right  to  Scotch  Court, 
property. 

Lord  Gillies  concurred. 

Their  Lordships,  therefore,  <  altered  the  interlocutor  reclaimed  judgment 
^  against,  and  found  that  the  shares  of  the  funds  in  question,  vested 

<  in  John  and  Alexander  Macbeth,  were  shares  of  funds  subject  to 

<  a  foreign  law,  to  the  valid  taking  up  of  which  by  the  representa- 

<  tives  of  John  and  Alexander  no  confirmatioii  was  necessary ;'  and 
reduced  and  decerned  accordingly :  Found  no  expenses  due,  &c. 

lord  Mbmareiff'f  Ordinary.  Act  Deam  of  Fae,  (Hopt^)  RiuielL         Fergtuon  jr 

ThoKqmm,  S.  &  C.  Agents.       Alt  Rutkerfiard,  Pyper.      J.  D,  Laurie^  S.  S.  C. 
Agent         wR.  Clerk. 

c. 


SECOND  DIVISION. 
No.  LXXVII.  30  May  1834. 

DONALD  LINDSAY 
offainst 
Sib  WINDHAM  CARMICHAEL  ANSTRUTHER,  Bart. 

Process  (ees  judicata). — Tailzie. — Stat.  10.  Geo.  III.  c.  51. 
— When  a  decree  in  absence  wider  this  statute^  constituting  a  claim 
against  the  succeeding  heirs  of  entail  for  the  expense  of  improvements 
on  the  entailed  estate^  has  not  been  challenged  within  the  statutory 
limitation,  the  next  heir  being  duly  cited  to  the  action^  it  is  not  a 
rtkvant  defence  by  such  heir^  in  a  subsequent  action  for  payment, 
&at  the  statutory  notices  of  the  intended  improvements  were  not  served 
Vfonhim, 

The  tutors-dative  of  the  late  Sir  John  Carmichael  Anstruther  obtain- 
ed, in  December  1828,  decrees  in  absence  against  the  defender,  as 

*  The  Court  ordered  the  bond  to  be  produced  in  the  course  of  the  litigation,  but  it 
n»  sot  found.  It  was  admitted,  however,  that  the  above  was  the  substance  of  the 
bond,  as  it  appeared  from  the  contract  of  sale. 
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Liodsay  v. 
Anstrutber. 


SO  May  1834.  next  heir  of  entail,  for  about  L.6000  expended  in  improvements  on 
the  entailed  estates  of  the  &mily  in  the  coanties  of  Lanark  and  Fife, 
in  virtue  of  10  Geo.  III.  c.  51.  The  succession  opened  to  the  de- 
fender in  1831 ;  and  thereafter  the  present  action,  at  the  instance 
of  the  judicial  fsctor  on  the  estates  of  Sir  John  Carmichael  Anstro- 
ther,  was  brought  for  pa3nnent  of  the  sums  contained  in  those  de- 
crees. The  defender  stated  several  objections  to  the  regularity  d 
the  proceedings  on  which  the  actions  were  founded,  and  particnlarlf 
in  reference  to  the  statutory  notices  of  intended  improvements,  al- 
leging tliat  a  considerable  part  of  the  improvements  in  question  had 
been  made  previously  to  the  serving  of  the  notices  upon  him;  and, 
therefore,  the  decrees  here  sought  to  be  enforced  could  not  be  consi- 
dered as  final  in  terms  of  the  statute. 

The  Lord  Ordinary  found  that  the  decrees  founded  on  were  ob- 
tained against  the  defender  as  next  heir  of  entail,  and  that  he  had 
now  succeeded  to  the  entailed  estates ;  *  and  as  he  did  not  allege 

*  tliat  he  was  not  duly  cited  to  the  processes  in  which  the  said  de- 

<  crees  were  pronounced,  and  as  the  said  decrees  were  not  brought 

<  under  review  within  the  statutory  limitation,  repelled  the  de- 

*  fences,  and  decerned,  in  terms  of  the  libel,  against  the  defender, 
^  for  the  sums  contained  in  the  said  decrees,  with  interest  from  the 
« term  of  Whitsunday  1831.' 


Judgment.  The  Court  unanimously  adhered. 


Lord  Medwyn^  Ordinary.         For  die  Pursuer,  SoL'Gou  (CoMiKm.) 
ham  jr  Lindsay,  W.  S.  Agent*.        For  Ui«  Defender,  Spars, 
W.  S.  Agents.         jP.  Clerk. 


Fodurng^ 


SECOND  DIVISION. 


No.  LXXVIIL 


31  May  1834. 


Mrs  JACKSON  and  Others 

against 

The  trustees  of  THOMAS  JACKSON  Senior. 


Trust. — Faculty. — A  trtister  having  appointed  certain  persons^  m 
such  of  them  as  should  accept  and  survivt^  to  be  his  trustees^  tcithoyt 
any  general  power  of  assuming  new  trustees^  but  only  with  power  to 
the  surviving  or  remaining  trustees  to  add  and  assume  such  oAer 


TruBtecf. 
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penam  as  they  skaU  think  Jit  to  be  trustees  along  toith  them,  in  place  31  Mty  ]8d4t. 
ofiliose  who  may  die  or  decline  to  act ;  the  accepting  trustees  insudi    ^*^v^ 
a  case  can  only  Jill  up  vacancies^  but  have  no  power  to  add  to  tlie  q^^„ 
number  oftrustees,  by  assuming  a  greater  number  than  were  appoint-  Jackson'i 
edby  the  trust-deed. 

The  late  Thomas  Jackson  left  a  trust-disposition  and  settlement, 
by  which  he  conveyed  the  whole  of  his  property  to  James  Jackson, 
bis  nephew,  Thomas  H.  Slater,  grrocer  in  Glasgow,  his  son-in-law, 
John  Morrison,  his  nephew,  and  Thomas  Jackson,  his  only  son,  or 
to  such  of  them  as  shall  accept  hereof,  and  to  the  survivors  or  sur<- 
fivor  of  the  said  acceptors,  as  trustees  or  trustee,  for  the  following 
purposes,  &c.  with  a  declaration  that  the  major  number  of  the  said 
trustees  accepting  and  in  life  for  the  time  should  always  be  a 
quorum ;  and  <  in  case  any  of  my  said  trustees  declining  to  act,  or 

<  in  case  of  the  decease  of  any  of  them  before  the  purposes  of  this 
( trust  are  fulfilled,  the  surviving  or  remaining  trustees,  or  their  quo- 

<  ram,  shall  have  full  power  to  add  and  assume  such  other  proper 

<  persons  as  they  shall  judge  fit,  to  be  trustees  along  with  them,  in 

<  place  of  those  who  may  die  or  decline  to  act ;  and  such  trustees 
f  so  to  be  named  and  assumed  shall  possess  the  same  powers  and 

<  privileges  as  are  hereby  conferred  on  the  trustees  above  named.' 

Of  the  foor  persons  named  in  the  deed,  only  two  (Messrs  Mor-> 
rison  and  Thomas  Jackson)  accepted  and  acted  as  trustees*  On  the 
4  June  1832,  the  two  accepting  trustees  executed  a  deed  of  assump- 
tion  and  disposition,  proceeding  on  the  narrative,  that  Messrs  James 
Jackson  and  Thomas  Slater  had  declined  to  accept,  by  which  they 
assumed  Alexander  Mein,  Robert  Ferrie,  and  John  Gemmell,  as 
co-trustees,  along  with  themselves,  for  the  execution  of  the  trust 
Mr  Mein  afterwards  died ;  and  on  the  26  March  1833,  the  remain- 
bg  four  trustees  assumed  Mr  William  Johnston  in  his  place. 

Messrs  Ferrie,  Gemmell  and  Johnston  afterwards  raised  the  pre*- 
sent  action,  as  three  and  a  quorum  of  the  trustees  of  the  late 
Thomas  Jackson,  to  reduce  certain  dispositions  of  part  of  his  estate, 
formerly  made  by  the  two  acting  trustees  named  in  the  trust-deed, 
to  Thomas  Jackson  junior,  one  of  their  number,  in  which  they 
called,  as  defenders,  the  said  Thomas  Jackson  and  tlie  trustee  on 
Ills  bankrupt  estate,  he  being  now  under  sequestration,  and  also  his 
wife,  and  the  trustees  under  her  contract  of  marriage. 

A  preliminary  defence  was  pleaded  to  the  competency  of  this  ac- 
tion, at  the  instance  of  the  pursuers,  in  the  following  terms :  <  The 

*  alleged  quorum  of  trustees  of  Mr  Jackson  senior  have  no  title 

*  to  pursue,  in  respect  that  both  the  deeds  of  nomination  were  ultra 

*  vires  of  the  parties  who  were  said  to  have  assumed  the  power,  and 
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31  May  1834.  <  wholly  null  and  void ;  and  that  the  whole  pursuers  of  the  actioa 

<  being  equally  under  this  exception^  there  is  no  person  entitled  to 

<  represent  the  trust.' 


Jackson  and 
Others  v. 
Jackson*9 
Trustect. 


The  Lord  Ordinary  ordered  minutes  of  debate,  and  afterwards 
took  the  cases  to  report,  with  the  following  note  :  '  The  question 
here  reported  is  of  importance  for  the  regulation  of  all  such  trusts. 
The  trust-deed  contains  no  general  power  of  assuming  trustees. 
The  only  power  given  is  limited  to  the  case  of  one  or  more  of  the 
trustees  named  failing  by  death,  or  declining  to  accept ;  and  the 
power  is  simply  a  power  to  the  remaining  trustees,  upon  that  emer- 
gency, to  add  or  assume  such  other  persons  as  they  may  think  fit, 
to  be  trustees  along  with  them,  in  place  of  those  who  may  die 
or  decline  to  act     The  Lord  Ordinary  can  entertain  no  doubt  of 
the  plain  meaning  of  this  provision,  viz.  that  if  one  died  or  declin- 
ed another  might  be  assumed.   But  here  two  had  declined,  and  the 
remaining  two  have  assumed  three.     If  they  had  power  to  do  this, 
they  had  power  to  assume  six  or  a  dozen;  that  is,  the  power 
given  for  supplying  a  deficiency  in  a  particular  case  is,  upcm  the 
emergence  of  that  event,  converted  into  a  general  power  of  as- 
sumption.    The  question  is.  Whether  this  is  consistent  with  the 
will  of  the  testator  ?  or  whether  there  is  any  law  for  such  an  as- 
sumption,  or  any  precedent  to  support  it  ?  The  Lord  Ordinary  h 
of  opinion,  that  it  is  contrary  to  the  plain  intention  of  the  testator, 
and  that  the  attempt  to  twist  the  word  *  add'  into  such  a  meaning, 
is  a  perversion  of  its  obvious  sense.     It  must  be  taken  with  refe- 
rence to  the  special  case  provided  for.     The  newly  named  persons 
are  to  be  <  added  or  assumed,'  to  act  along  with  the  remaining 
trustees,  ^  in  place  of  those  who  may  die,'  &c.     There  is  no  ad- 
dition to  the  original  number  supposed;  and  as  he  thinks  this 
contrary  to  the  evident  intention  of  the  testator,  so  he  knows  of 
no  law  or  authority  by  which  it  is  sanctioned. 
<  If  the  nomination  of  these  was  incompetent,  the  Lord  Ordinary 
does  not  see  how  it  can  be  at  all  supported,  because  it  cannot  be 
known  which  two  would  have  been  preferred,  or  whether  any  of 
them  would  have  been  named  without  the  third.     There  isa  broid 
assumption  of  law  in  the  minute  for  the  pursuers  which  the  Lord 
Ordinary  cannot  at  all  assent  to.     The  law  is,  that  faculties  are  of 
strict  construction,  and  must  be  precisely  executed ;  and,  if  he  mis- 
takes not,  the  rules  of  the  law  of  England  as  to  powers  are  still 
more  strict.   The  distinction  seems  to  be  correctly  stated  in  the  mi- 
nute for  the  defenders.    There  may  be  an  excess  which  is  dearlj 
separable  from  the  general  exercise  of  the  power;  and  in  that  case 
the  Court  will  only  reduce  quoad  excessum.     But  if  the  trao»- 
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*  gression  of  the  power  is  inherent  in  the  whole  act  itself,  the  Court  31  May  1834. 

*  will  not  interfere  to  make  a  new  act  in  exercise  of  the  power.    ^"^^^^^ 
(  The  assumption  of  Mr  Johnston  seems  to  be  in  any  view  incom-  q^y^^^  v, 

<  petent'  Jackson't 

'^  Trustees. 

The  defenders  pleaded — That  all  such  &culties  and  powers  must  Defenders* 
he  strictly  interpreted,  and  that  as  the  truster  had  given  no  autho-  ^^^^ 
rity  to  increase  the  number  of  his  trustees,  but  only  to  fill  up  vacan- 
cies, the  nomination  of  three  trustees  in  place  of  the  two  originally 
named,  who  declined  to  act,  was  incompetent ;  and  that  the  Court 
could  not  correct  the  excess  by  selecting  any  two  of  those  named, 
as  there  was  nothing  to  direct  their  judgment. 

The  pursuers  answered — That  the  truster  had  not  expressly  li-  pursuers* 
mited  the  number  of  his  trustees  to  four,  but  had  left  it  in  the  power  ^^^^ 
of  the  surviving  and  accepting  trustees  to  add  and  assume  new  trus- 
tees in  place  of  those  who  might  fail ;  and  that,  according  to  usual 
custom,  this  gave  the  survivors  power  to  assume  as  many  colleagues 
as  they  found  necessary  to  carry  on  the  management  of  the  trust* 

The  Court  sustained  the  objection  to  the  instance  of  the  pursuers,  judgment. 

The  Ijord  Justice-Clerk  thought  that  the  first  nomination  of  three  Opinion  of 
persons,  in  place  of  the  two  original  trustees  who  declined  acting,  was  ^"'^ 
ultra  vires,  and  consequently  that  the  assumption  of  Mr  Johnston 
in  place  of  Mr  Mein  was  also  incompetent 

Ijord  Glenlee. — As  the  case  stands,  I  think  there  can  be  no  doubt 
that  there  is  no  proper  instance  to  support  this  libel.  Two  of  the 
original  trustees  nominated  by  the  truster  are  still  surviving,  and 
have  accepted  and  acted  under  this  trust,  and  neither  of  them  con- 
ears  in  this  action.  The  trust-deed  has  fixed  that  a  majority  of  the 
trustees  are  required  to  form  a  quorum.  We  have  therefore  clear- 
ly DO  majority ;  and  in  this  point  of  view,  it  is  unnecessary  to  go 
into  the  question,  whether  the  assumption  of  these  trustees  was  com- 
petent in  place  of  the  two  who  declined  to  act,  or  whether  the  sur- 
?i?ors  of  those  assumed  can  be  held  to  have  been  properly  elected. 
Lord  Meadawbank. — On  the  ground  taken  by  Lord  Glenlee,  I 
am  inclined  to  concur  in  a  judgment  dismissing  this  action  ;  but  on 
the  general  ground,  that  the  assumption  of  three  trustees  in  the  place 

of  the  two  who  declined  acting  was  incompetent,  I  should  have 

some  doubts. 

Lord  Ordinary,  Monereiff.  .      Act.  Skene  and  Whigham,        Alt  JCm^  and  S,  Mare, 
Pearecn,  WUkie  4*  Robertmm  and  If.  YouMg^  Agents.        E.  Clerk. 

u. 
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FIRST  DIVISION. 

No.  LXXIX.  3  June  1834. 

Mrs  collier  or  DONALD 

againMt 
PATERSON. 

Execution. — Process. — Act  1672,  c.  6. — AnexecuJtion  of  a  sum' 
monSf  written  en  a  paper  apart  jfrom,  though  attached  to  the  mmr 
mons^  held  to  be  null  and  void^  in  respect  that  it  did  not  contavi 
the  designations  as  well  as  tlie  names  oftlu  parties. 

In  an  action  at  the  instance  of  Mrs  Donald  against  Paterson,  it  was 
objected,  as  a  preliminary  defence,  that  the  ezecation  of  the  summons 
was  null  and  void,  in  respect  that,  being  written  on  a  paper  apart 
from,  though  attached  to  the  summons,  and  not  indorsed  thereon,  it 
ought,  in  terms  of  the  statute  1672,  to  have  contained  the  desig- 
nations as  well  as  the  names  of  the  pursuer  and  defender,  whereas 
it  merely  referred  to  the  parties  as  ^  the  before-designed  Marira 

<  or  May  Collier,  and  Charles  Donald,  her  husband,'  and  *  the  before- 

<  designed  William  Paterson,'  &c.;  and  it  was  added,  that  a  short 
copy,  &c.  ^  was  left  within  the  dwelling-house  of  the  said  Wiiiiam 
'  Paterson,  at  Kettle,'  &c. 

The  arguments  of  the  parties  were  substantially  the  same  as  those 
insisted  in  the  case  of  Stewart  v.  Macra,  13  Jan.  1831,  Fae.  Bep. 
The  defender  objected  generally,  that,  at  common  law,  all  executions 
of  summonses  must  embody  the  names  and  designations  of  the  par^ 
ties,  or  must  be  indorsed  upon  the  summons,  and  therefore  be  inse- 
parable from  it;  2<ffy,  That  the  statute  1672  had  enforced  the  com- 
mon law  rule  under  the  sanction  of  nullity ;  and,  d(£fy.  That  this  ooo^ 
struction  had  been  established  by  a  series  of  decisions — The  Lady 
Kinglassie  v.  Alexander,  26  Nov.  1680,  Skdr^  M.  3742— Wal- 
lace V.  Maxwell,  Feb.  1687,  Fol  Diet  M.  3743 — Dunbar  and 
others  v.  Macleod  and  others,  20  Feb.  1755,  Karnes,  M.  3746*- 
Stewart  v.  Macra,  13  Jan.  1831 — Crichton  v.  Deans,  16  Noir. 
1832. 

It  was  an^u^ere^— That  the  construction  which  had  been  pat 
upon  this  statute,  both  by  the  decisions  of  the  Court  and  by  the 
practice,  was,  that  if  there  could  be  no  doubt  that  the  execution 
applied  to  the  particular  summons,  and  could  have  no  other  appll- 
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cation,  the  provisions  of  the  statute  were  not  considered  to  be  ap-  3  June  1834. 
plicable.    Such  was  the  principle  on  which  the  case  of  Watt  v.  Mac-    ^*^V^^ 
intosh  (10  Feb.  1827)  was  decided,  where,  as  in  the  present  case,  p^"aid*r 
the  execution  was  written  on  a  separate  sheet  of  paper  from  the  Patenon. 
gammons,  but  stitched  to  the  end  of  it  under  the  original  cover;  and 
the  Lord  Ordinary  and  the  Court  held  that  it  could  have  refe- 
rence to  no  other  summons,  and  was  therefore  as  effectual  as  an 
execution  indorsed  on  the  summons;  and  in  a  subsequent  case 
which  came  before  Lord  Cringletie,  and  where  the  same  objection 
was  made,  viz.  tbat  the  designations  of  the  parties  were  not  contain- 
ed in  an  execution  which  was  written  on  a  separate  sheet  of  paper, 
and  therefore  made  no  part  of  the  letters  of  suspension,  his  Lord- 
ship, '  in  respect  of  the  case  Watt  v.  Macintosh,  repelled  the  ob- 
•jection.' 

Upon  the  faith  of  these  decisions,  the  practice  which  had  ante- 
cedently prevailed  had  been  continued  by  messengers ;  and  it  would 
pre  rise  to  very  serious  and  dangerous  consequences  if  a  diffierent 
rule  were  now  to  be  established,  and  the  practice  hitherto  sanction- 
ed by  the  Court  were  now  to  be  declared  illegal. 

When  the  case  came  first  to  be  advised,  (29  May,)  their  Lord- 
ships were  of  opinion,  that  unless  for  the  case  of  Watt,  it  would  be 
impossible  to  sustain  the  execution  without  going  in  the  face  of  the 
statute  1672 ;  but  as  such  a  judgment  had  been  pronounced,  and  an 
alleged  practice  founded  upon  it,  it  would  be  proper  to  consult  the 
other  Judges  before  departing  from  it,  although  their  Lordships 
thought  that  that  case  had  been  erroneously  decided.  Lord  Gillies 
observed,  that  from  the  report  of  the  case,  it  appeared  to  proceed  up- 
on a  petitio  principii,  viz.  that  the  execution  had  been  written  on  a 
blank  sheet,  ^  originally  stitched  to  the  summons ;'  for  how  did  it  ap- 
pear that  this  was  the  case  ? 

Thereafter  (3  June)  the  case  being  again  put  out  for  advising, 
the  Lord  President  stated,  that  at  a  consultation  with  the  other 
Judges,  the  Court  were  unanimously  of  opinion  that  the  execution 
could  not  be  sustained.  The  case  of  Watt  was  the  only  one  where 
8  similar  objection  had  been  repelled ;  and  that  proceeded  upon  the 
ground  that  the  execution,  though  written  on  a  separate  sheet  of 
paper,  had  been  originally  attached  to  the  summons,  and  bore  ex- 
press reference  to  it.  It  was  true  that  this  fact  could  not  have  been 
known  to  the  Court  of  their  own  knowledge,  but  it  must  have  pro- 
ceeded on  the  admission  of  the  defender,  by  which  the  objection 
was  virtually  waived. 

The  counsel  for  the  pursuer  having  then  offered  to  prove  that, 
in  the  present  case,  the  execution  had  been  originally  stitched  to  the 
summons,  so  as  to  bring  it  under  the  principle  of  the  decision  in 
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3  June  1834.  tbe  ca^e  of  Watt)  their  Lordships  held  that  this  proof  was  incom- 
^*^V^^    petent. 

Collier  or 
Donald  v. 

Faterson.  The  Courtj  therefore,  sustained  the  preliminary  defences,  and 

Ju^^      ^o"»<^  expenses  due. 

Lord  Corehouse,  Ordinary,  Act.  Sandfbrd*  Jamu  Km>x,  Agent.  Aiu 

Hitnter.        Gibson  ^  Hector^  W.  S.  Agents.         R,  Clerk. 

c. 


SECOND  DIVISION. 


No.  LXXX. 


3  June  1834. 


WILLIAM  DUNCAN 

offaiTut 

JAMES  CUNNINGHAM. 


Bankrupt. — Sequestration. — Proof. — 7W  appKcatiansby  a  it- 
questrated  bankrupt  for  a  discharge^  the  latter  of  which  was  presaiM 
after  an  interval  of  several  yearSj  having  been  refused  by  the  Courts 
and  an  action  by  a  creditor,  whose  claim  was  expressly  induded  in 
the  trustees  report,  appended  to  those  applications,  having  been  subse- 
quently brought  against  the  bankrupt,  it  was  found,  that  the  latter 
was  not  entitled  to  require  explanation  or  evidence  of  the  debt. 

The  estate  of  the  defender  having  been  sequestrated  in  1811,  a 
claim  for  L.135  :  14 :  10  was  lodged  by  the  pursuer's  constituent, 
James  Dods,  and  was  afterwards  included  in  a  report  of  the  trustee 
upon  which  the  defender,  in  the  same  year,  presented  a  petition  to 
the  Court  for  approval  of  an  offer  of  composition.  This  applicatioa 
was  opposed  by  certain  creditors,  and  was  refused  by  the  Court 
A  similar  petition,  presented  in  1821,  and  referring  to  a  conditional 
agreement  by  the  creditors,  including  Dods,  to  accept  a  composi- 
tion, met  the  same  fate.  To  this  second  application  also  the  trus- 
tee's original  report  of  the  state  of  claims  ranked  on  the  estate  was 
appended. 

In  1831,  the  trustee  on  the  sequestrated  estate  of  Dods,  who  was 
now  dead,  brought  the  present  action  before  the  Sheriff  of  Edin- 
burgh, against  Cunningham,  for  payment  of  the  sum  that  had  been 
claimed  in  his  sequestration.  It  was,  inter  alia,  objected  to  the  claim, 
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that  the  first  article  was,  <  To  an  account  rendered  for  wright  work,  3  June  1834. 

<  &c  L.111 :  10  :  1,'  without  particularising  the  items  of  which  the  p^^^J^^J^^ 
account  consisted.     The  Sheriff  found,  that  the  defender  was  not  Cunmngham. 
precluded  from  calling  in  question  the  claim  libelled,  either  by  the 

alleged  agreement  in  1821  to  accept  a  composition,  or  by  his  subse- 
qaent  petition  for  a  discharge,  that  petition  having  been  refused  : 
That  the  defender  was  still  entitled  to  demand  a  full  specification  of 
the  first  item  of  the  account,  such  specification  not  having  been  produ^ 
ced  or  recovered,  though  it  appeared  from  Dods's  affidavit  to  have 
been  once  rendered  to  the  defender.  Thereafter  the  Sheriff,  in 
respect  the  pursuer  declined  to  produce  the  specification  ordered, 
assoilzied  the  defender. 

The  Lord  Ordinary,  in  an  advocation,  pronounced  the  following 
interlocutor :  <  The  Lord  Ordinary  having  resumed  consideration 

<  of  the  debate,  and  advised  the  process,  advocates  the  cause,  and 

*  finds,  that  the  defender  having  been  sequestrated  in  September 

<  1811,  the  late  James  Dods  gave  in  a  claim  and  affidavit,  [dated  6 

<  November  1811,  claiming  to  be  ranked  as  a  creditor  for  the  sum 
(of  L.ld5  :  14  :  10  :  Finds,  that,  on  6  December  1811,  the  de- 

<  fender,  with  concurrence  of  his  trustee,  presented  a  petition  to  the 

<  Court  for  approval  of  composition  and  discharge,  referring  to  a 

*  report  by  the  trustee  ;  in  which  report  the  claim  of  James  Dods 

<  for  the  above  sum  is  stated,  and  he  is  reckoned  as  a  creditor,  both 

<  in  number  and  value,  agreeing  to  the  discharge  :  Finds,  that  this 

<  petition  having  been  opposed,  the  Court  refused  the  application 
'on  12  May  1812,  and  removed  the  trustee,  on  account  of  his  re- 
'  prehensible  conduct  relative  to  said  composition :  Finds,  that  the 

<  defender,  in  the  year  1821,  again  presented  a  petition,  with  con- 
( Cttrrence  of  his  new  trustee,  for  approval  of  a  composition  and  dis- 
( charge ;  and  in  the  report  of  the  trustee,  James  Dods  is  stated  as 

<  one  of  ^  the  creditors  who  have  lodged  grounds  of  debt,  with  oaths 
"  of  verity,  and  been  ranked  on  the  sequestrated  estate,'  and  his 

<  debt  is  stated  at  L.ld5  :  14  :  10,  and  he  is  counted  in  the  number 

<  of  creditors  giving  the  statutory  concurrence  to  this  application; 

<  but  this  application  was  also  refused  by  the  Court,  and  the  defend- 
'er  is  still  an  undischarged  bankrupt:  Finds,  that  the  present 
'action  was  raised  at  tlie  instance  of  the  pursuer  in  February  1831, 

*  when,  for  the  first  time,  the  defender  objected  to  the  amount  of 
'the  claim,  not  denying  the  employment,  nor  pointing  out  any 
'  speciBc  objectionable  articles  in  the  account,  but  solely  because 
'  the  claim  commences  with  this  article,  <  1810,  Nov.  To  an  ac» 
"  count  rendered  for  wright  work,  &c.,  L.111 :  10  : 1,*  and  calling 
'  upon  the  pursuer  to  produce  the  items  of  said  account :  Finds, 
'  that  there  is  no  book  in  existence  kept  by  the  late  James  Dods^ 
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Duncan  v, 
CunniDgham. 


which  contains  any  account  from  the  year  1806  to  November 
1810 ;  but  it  appears,  that  they  have  probably  been  destroyed, 
without  any  blame  imputable  either  to  the  pursuer  or  the  late  Mr 
Dods :  Finds,  that  the  p«'esumption  of  law  is,  that  an  account  was 
duly  rendered  at  the  time ;  and  this  presumption  is  fortified  by  the 
statement  in  the  claim,  that  it  was  so ;  and  further,  the  presomp- 
tion  is,  that  this  claim  was  only  admitted  by  the  trustee,  and 
founded  on  by  the  defender,  after  being  examined,  compared  widi 
the  account  rendered,  and  found  correct :  Finds,  that  the  aocoant 
having  been  so  long  unchallenged,  and  so  often  judicially  found- 
ed on  as  correct,  it  cannot  be  supposed  that  the  account  books  for 
so  many  years  were  destroyed  for  the  purpose  of  excluding  the 
means  of  verifying  this  item  in  the  claim,  and  that  it  is  now  too 
late,  under  all  the  circumstances,  to  insist  that  the  claim  must  be 
rejected,  because  not  supported  by  a  full  specification  of  the  par- 
ticulars taken  from  the  tradesman's  books,  as  it  seems  just  that 
the  onus  of  shewing  that  the  account  is  incorrect  should  fidl 
upon  the  defender,  to  whom  the  account  was  rendered,  and  vho 
has  so  long  and  so  solemnly  acquiesced  in  its  accuracy,  and  found- 
ed upon  it,  but  who  points  out  no  mistake  or  inaccuracy  in  it: 
Therefore,  alters  the  interlocutors  of  the  Sheriff,  in  so  &r  as  they 
are  submitted  to  review,  and  decerns  in  terms  of  the  conclusion  of 
the  libel :  Finds  expenses  due.' 


Defender's 
rieas. 


The  defender  reclaimed,  and  pleaded^  that  his  applications  for  a 
discharge  having  been  refused,  could  not  preclude  him  from  de- 
manding explanations  and  evidence  of  the  debt 


Judgment  The  Courtj  upon  the  grounds  stated  in  the  interlocutor,  unani- 

mously refused  the  note. 


Lord  Medwyn,  Ordinary.  For  the  Pursuer,  JamesoH,  James  Amdencm,         SeoUt 

Bymer  ^  Scott,  Agents.  For  the  Defender,  Skene,  R,  BeO,  Neam, 

Wm,  Duncan,  W.  S.  Agent         R.  Clerk. 

& 
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SECOND  DIVISION. 
No.  LXXXI.  3  June  1834. 

THOMSON 

against 

LEITCH. 

Caution  (de  damnis  et  impensis) — 1  Wiix.  IV.  c.  69. — In  a 
maritime  action  by  a  seaman,  for  wages  and  damages  for  breach  of 
contract,  the  defender  is  entitled,  in  limine,  to  demand  caution  de 
damnis  et  impensis. 

This  action  was  brouglit  before  the  Sheriff  of  Renfrewshire,  for 
payment  of  wages,  alleged  to  be  due  to  the  pursuer,  under  an  agree- 
ment to  act  as  cook  on  board  of  a  vessel,  of  which  the  defender  was 
master  and  part  owner,  on  a  voyage  from  Greenock  to  Demerara, 
and  to  return,  and  for  expenses  incurred  by  the  pursuer,  in  conse- 
quence of  being,  without  reason,  dismissed  from  the  ship  while  at 
Demerara.  The  defender  required  that  the  pursuer  should,  ac- 
cording to  the  alleged  practice  in  causes  of  a  maritime  nature,  be 
ordained,  before  the  action  was  farther  proceeded  in,  to  find  caution 
de  damnis  et  impensis,  the  defender,  on  his  part,  having  offered  to 
find  caution  de  judicio  sisti  et  judicatum  solvi. 

The  Sheriff  refused  to  order  caution,  and  afterwards  gave  judg- 
ment on  the  merits  in  favour  of  the  pursuer.  In  an  advocation, 
the  defender,  inter  alia,  pleaded — That  under  the  act  1  Will.  IV* 
c  69,  transferring  the  jurisdiction  in  maritime  causes  to  the  Court 
of  Session  and  Sheriff-courts,  the  rules  formerly  in  observance  in 
the  Admiralty  Court,  as  to  the  finding  of  caution,  were  continued  in 
force ;  and  under  those  rules,  the  advocator  being  ready  himself  to 
find  caution  judicatum  solvi,  and  having  actually  found  such  caution, 
was  entitled  to  demand  caution  from  the  pursuer  de  damnis  et  im- 
pensis in  common  form;  and  finiling  of  such  caution  being  found,  to 
hare  die  actions  dismissed. 

It  was  answered — That  this  statute  does  not  render  it  imperative  Pursuer's 
upon  the  Sheriff  to  order  caution  in  every  cause  of  a  maritime  na-     ^^' 
tare  instituted  in  his  court,  and  the  Sheriff  in  this  cause  exercised 
a  lound  discretion  in  not  requiring  it 

The  Lord  Ordinary  verbally  reported  the  point  to  the  Court, 
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3  June  I83i.  and  Lord  Cringletie  having  stated  that  it  was  the  practice  of  the 
Admiralty  Court,  while  he  presided  in  it,  to  require  caution  in  ail 

LeUdi!^"  ^  suc^  cases,  their  Lordships  ordered  caution  to  be  found  by  the 
respondent. 


Lord  Mackenzie^  Ordioaiy. 
For  Defender,  Neaves, 


For  Pursuer,  Mark  Napier. 
Campbell  {■  MacdtnoaUf  AgenU. 


J.  Siaiartt  Agent. 
T.Chak. 

S. 


SECOND  DIVISION. 


No.  LXXXIL 


6  June  1834. 


HUGH  TENNENT 

affainst 

SAMUEL  CATTERNS. 


Hypothec. — Tack. — Competition — An  accepted  missive  ofka$e^ 
binding  the  proprietor  to  furnish  the  premises  let  with  a  simply  rf 
water  and  steam-power^  from  his  adjoining  property ^  for  such  sum^ 
distinct  from  the  rent  of  the  proper  sujbjects  of  the  lease  as  shoM 
be  afterwards  fixed  by  third  parties^-^found  to  give  him  apreferoKt 
for  these  sums  over  the  tenant's  oUier  cr editor s^  in  virtue  of  his  hypo- 
thec. 

Arthur  Scott  accepted  the  offer  contained  in  the  following  mis- 
sive  of  lease  by  Hugh  Tennent,  the  proprietor  of  the  premises : 


<  Mr  Arthur  Scott,  Glasgow^  4th  May  1830. 

<  Sir,  I  am  willing  to  give  you  a  lease,  for  fifteen  years,  of  the 
ground  and  buildings  pointed  out  to  you  at  Weilpark — lately  oc- 
cupied as  a  brewery — at  the  yearly  rent  of  seventy-five  pounds 
sterling,  rising  every  subsequent  year  L.3  during  the  lease— of 
which  ground  and  buildings  I  shall  furnish  you  with  a  plan,  to  be 
subscribed  by  each  of  us :  also  the  garden,  with  the  addidonal 
ground  at  and  near  the  country-house,  at  the  further  rent  of  L5 
per  annum  during  the  lease,  but  with  liberty  to  myself  to  take 
possession  of  said  garden-ground  at  the  expiry  of  five  years  from 
this  date,  upon  giving  you  six  months'  notice,  in  writing,  wiiea 
said  rent  of  L.5  shall  cease. 

*  I  will  allow  you  a  private  entry  to  these  premises — for  yoQr 
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family  only — from  the  road  which  leads  to  the  house  occupied  by  6  June  1834. 
myselfy  so  long  as  I  find  it  agreeable,  which  private  entry  is  to  be    ^^<^v^ 
shut  up  whenever  1  require  you  to  do  so ;  entry  to  the  premises  c^"teras.^' 
to  be  given  immediately,  and  the  rent  to  commence  from  Whit- 
sunday first ;  which,  together  with  the  rent  to  be  charged  for  wa- 
ter, steam,  and  steam-power,  is  to  be  paid  at  the  usual  terms  of 
Martinmas  and  Whitsunday.     The  premises  are  not  to  be  occu- 
pied for  any  other  purposes  than  those  of  bleaching,  dyeing,  print- 
ing, singeing,  callendering,  or  distilling  of  spirits,  without  my  per- 
mission in  writing. 

<  Whatever  alterations  you  may  require  in  the  buildings  for  your 
operations  are  to  be  done  at  your  own  expense,  none  of  which  are 
to  be  to  the  injury  of  the  houses  as  they  at  present  stand.  Said 
buildings  are  to  be  kept  and  left  by  you  in  good  tenantable  con- 
dition, till  the  termination  of  the  lease. 

<  I  also  engage  to  furnish  you,  during  the  lease,  with  the  whol6 
power  of  the  said  steam-engine  at  present  on  my  premises,  and  to 
put  a  shaft  through  the  wall  into  the  premises  to  be  occupied  by 
you,  to  which  you  will  connect  your  machinery,  which  is  to  be 
fitted  up  on  the  most  improved  principle,  and  that  will,  in  the  opi- 
nion of  the  referees,  be  least  hurtful  to  my  engine.  The  time  of 
keeping  the  said  power  in  motion  to  be  twelve  working-hours  per 
day,  and  to  be  paid  for  according  to  the  rent  to  be  fixed  upon  by 
the  gentlemen  afterwards  named  as  referees,  whether  you  occupy 
it  for  the  whole  twelve  hours  or  not.  I  am  not,  however,  to  be 
liable  for  stoppages  that  may  be  occasioned  by  necessary  repairs, 
and  in  consequence  of  any  thing  going  wrong  with  the  engine  from 
which  you  derive  said  power,  except  by  making  up  lost  time. 
And,  if  need  require,  I  am  to  have  two  weeks  per  annum  for  re- 
pair of  engine  and  boiler,  without  any  deduction  from  the  rent  to 
be  charged  for  said  steam-power.  Whatever  extra  time  you  re- 
quire said  steam-power,  an  extra  price  to  be  charged  accordingly. 
Any  odd  time  arising  from  stoppages  of  the  engine,  beyond  the 
specified  time  for  repairs,  to  be  settled  for  at  the  end  of  the  lease. 
I  reserve  to  myself  the  power  of  letting  or  using  the  extra  power 
of  the  engine  for  my  own  purposes,  at  any  time  which  does  not 
interfere  with  the  twelve  hours  above  mentioned ;  it  being,  how- 
ever, understood,  that  I  am  to  have  liberty  to  use  the  engine  du- 
ring; these  twelve  hours — for  a  few  miiTutes  only — occasionally  to  ' 
the  extent  of  half  a  horse-power,  for  pumping  worts,  &c. 

*  I  also  engage  to  give  you  as  much  water  as  I  can,  at  a  rent  to  be 
fixed  upon  by  the  referees  afterwards  named,  but  from  which  rent 
15  per  cent  is  to  be  deducted  from  the  price  charged  by  the  Glas- 
gow Water  Company-*-which  water  is  to  be  pumped  by  you  out 
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6  June  ]834<.  <  of  the  wooden  cistern  at  your  own  expense — for  which  purpose  I 

^^^V^^    *  will  give  you  the  use  of  die  pumps  already  on  the  premises,  which 

Cattcros.'^'      *  you  are  to  keep  up.     I  further  engage  not  to  charge  you  for  the 

*  po^er  necessary  to  pump  the  water. 

<  I  ferther  agree  to  give  you  the  injection-water  from  the  engiae, 

*  which  you  will  conduct  into  your  premiseSi  the  rent  for  which  in* 

<  jection-water  is  also  to  be  fixed  by  the  referees. 

<  It  is  understood  that  the  minimum  power  of  the  engine  for  which 

<  you  are  to  pay  rent  is  not  to  be  less  than  that  of  three  horse- 

*  power,  from  the  commencement  till  the  termination  of  the  eighth 
^  year  of  the  lease,  and  that  from  the  commencement  of  the  ninth 

*  year,  till  the  termination  of  the  lease,  the  minimum  power  for 

<  which  you  are  to  pay  rent  shall  not  be  less  than  six  horse-power. 

*  The  price  to  be  paid  by  you  yearly,  from  the  commencement, 

<  and  during  the  continuance  of  the  lease,  for  the  steam,  steam* 

*  power,  and  water,  together  with  any  difference  of  any  kind — 

<  should  any  unfortunately  arise  between  us — as  well  as  any  increa- 

*  sed  supply  of  water  which  you  may  require  from  time  to  time,  to 

*  be  referred  to  the  decision  and  final  determination  of  Mr  Holland, 

<  of  the  Glasgow  .Water  Company,  and  Mr  James  Allan,  of  die 
f  house  of  Messrs  Peter  Brown  and  Company,  merchants  in  Glas- 

<  gow,  with  liberty  to  them,  in  case  of  need,  to  appoint  an  umpire, 
^  whose  decision  shall  be  binding  upon  us ;  and  in  case  of  death, 

<  or  unwillingness  of  any  of  these  gentlemen  to  act,  that  we  shall 

<  name  other  gentlemen  to  act  in  their  place,  whose  award,  or  their 

<  umpire,  shall  be  equally  binding  on  us.     I  am,'  &c. 

The  sum  or  rent  payable  for  the  supply  of  water  and  steam-power 
was  afterwards  fixed  by  the  arbiters  in  terms  of  the  missive,  the  former 
at  L.109,  and  the  latter  at  L.90  for  the  first  year.  During  the  cur- 
rency of  the  first  year  of  the  lease  the  tenant  became  bankrupt^ 
and  the  landlord  applied  for  sequestration  of  his  effects  on  the  pre- 
mises let,  for  the  whole  sums  due  under  the  agreement.  The  She- 
riff of  Lanarkshire  found  that  the  landlord's  right  of  hypothec  at; 
tached  to  the  part  of  the  rent  payable  for  the  water  and  steam^ 
power,  as  accessories  of  the  other  subjects  of  the  lease. 

In  an  advocation,  at  the  instance  of  the  trustee  on  the  tenant's 
sequestrated  estate,  it  was  pleaded — 

I.  According  to  the  le^al  construction  of  the  missive  founded  oa 
in  the  original  application  for  sequestration  and  sale,  and  espedally 
as  set  forth  in  that  application,  the  rent  for  the  houses  and  garden 
there  specified  is  wholly  separate  and  distinct  from  the  annual  sum 
agreed  to  be  paid  for  the  use  of  the  steam-power,  or  the  other  annoid 
sum  agreed  to  be  paid  for  the  use  of  the  water. 
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II.  The  landlord  has  not  a  right  of  hypothec  oyer  the  furniture,  a  June  1834. 
Biachioery,  &c.  on  the  premises,  for  the  annual  sums  agreed  to  be     ^^^s/^i^ 

Hfor  steam-power,  or  for  water ;  and  is  not  entitled  to  sequestrate  Te"n«»**  ''• 
,     11    ■  .1  t  If  •        r  r         1    CBttcrni. 

and  sell  these  articles,  and  apply  the  price  for  payment  of  such 
gams,  in  preference  to  the  claim  of  the  trustee  for  the  creditors  of 
the  tenant 

It  was  answered^^ 

On  a  fiedr  construction  of  the  missive,  the  buildings,  steam-power, 
water,  and  whole  premises,  form  an  unum  quid  to  be  employed  in 
the  operations  of  manufacturing,  and  to  the  whole  rent  of  which 
the  ordinary  law  of  landlord  and  tenant  is  strictly  applicable,  it 
being  immaterial  that  part  of  the  rent  is  fixed  in  the  missive,  and 
part  left  to  the  determination  of  neutral  persons. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion :  <  Advocates  the  cause :  Finds,  in  the  circumstances  of  this 

<  ease,  that  the  landlord's  right  of  hypothec  does  not  give  him  a  pre- 

*  ference  for  the  rent  or  sum  paid  for  the  power  of  the  steam-engine 

<  which  he  undertook  to  furnish,  and  for  the  water  which  he  enga- 

<  g[ed  to  give  to  the  tenant  of  the  ground  and  houses  let,  but  that  it 

<  only  covers  the  separate  rent  paid  for  the  said  premises :  There- 

<  fore  recals  the  interlocutor  submitted  to  review ;  finds,  that  the 

<  rent,  for  which  the  hypothec  is  available,  amounts  to  L.80,  with 
'interest  since  Whitsunday  1831,  and  till  paid,  for  which,  and  for 

<  the  expense  of  sequestration,  authorises  the  Royal  Bank  at  Glas- 
'  gov  to  make  payment  to  the  pursuer  and  respondent  froin  the  de- 
^  posit  receipt  for  L.190  :  14  :  6,  reserving  to  the  pursuer  and  re- 

<  spondent  his  other  claims  against  the  advocator,  and  to  him  his 

<  defences,  as  accords,'  &c. 

Uote, — <  The  circumstances  of  this  case  are  so  peculiar,  that  itd 

<  decision  will  not  afiect  any  general  rule  or  practice,  by  which  it 

<  may  be  established,  that,  where  a  manufactory  is  let  with  the  use 

<  of  steam-power  at  a  slump  rent,  the  whole  rent  may  be  recovered 
'  in  rirtue  of  the  right  of  hypothec.     But  here  there  is  a  separate 

<  rent  for  the  real  subject,  the  natural  object  of  the  landlord's  hy- 
^  pothec,  and  a  separate  rent  or  price  for  the  steam-power  and  wa- 
'  ter  supplied,  and  these  are  not  even  situated  on  the  premises  let, 
*bat  only  introduced  into  them  from  the  adjoining  subject,  which 
'might  not  even  be  the  property  of  the  proprietor  of  the  manufac- 

*  tory :  Under  these  circumstances,  the  Lord  Ordinary  knows  of 

*  no  decision  which  authorises  the  application  of  the  law  of  hypo* 
*ihec  to  such  a  case,  and  cannot  see  any  principle  for  its  extension 

*  to  such  subjects  of  contract' 
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Pleas, 


6  June  18di       Against  this  interlocutor  the  landlord  contended  before  the  Court, 
that  the  missive  of  lease  and  the  determination  of  the  referees,  fix- 
ing the  sums  payable  for  the  steam-power  and  water,  formed  one 
indivisible  contract,  because  it  was  manifest  that  neither  could  the 
tenant  have  denied  the  landlord's  right  of  ejecting  him  from  the 
premises,  if  he  refused  to  pay  rent  for  the  steam  or  water,  nor,  on 
the  other  hand,  could  the  landlord  have  kept  the  tenant  to  the 
agreement,  if  he  had  refused  to  supply  water  or  steam.   The  ques- 
tion, therefore,  is  the  same  as  if  the  whole  rent  had  been  settled  in 
one  missive.     Suppose,  then,  the  analogous  case  of  a  lease  of  a  mill 
worked  by  water,  the  lessor  being  proprietor  of  both  subjects,  could 
it  be  maintained,  that  his  otherwise  undoubted  right  of  hypothec  for 
the  whole  sum  payable  in  name  of  rent  would  be  defeated,  as  re- 
gards the  water,  by  spepifying  in  the  agreement  a  certain  sua 
as  the  estimated  value  of  that  article  ?  No  doubt,  the  proprietor  of 
the  water,  if  not  also  proprietor  of  the  mill,  could  have  no  hypothec 
for  the  sum  payable  by  the  tenant  of  the  mill  for  the  use  of  the 
water,  for  this  plain  reason,  that  he  is  not  proprietor  of  a  sabject 
in  which  there  can  be  invecta  et  illata.     But  if  die  hypothec  would 
attach  in  the  case  supposed,  it  must  also  in  the  present  case ;  since 
it  is  plain  it  can  be  of  no  consequence  whether  the  water  conveyed 
into  the  premises  let  be  used  in  the  operations  of  bleaching,  dyeii^, 
distillation,  &c.  or  driving  a  mill ;  nor  whether  the  power  by  which 
the  tenant's  machinery  is  driven  be  a  stream  of  water  or  a  steam- 
engine. 


Defenders* 
Pleas. 


The  tenant's  trustee  denied  that  the  missive  formed  an  indiTkiUe 
contract,  seeing,  in  the  first  place,  that  the  value  put  upon  the  water 
and  steam-power  was  not  blended  with  the  rent  stipulated  in  the  mis- 
sive for  the  buildings  and  ground,  but  was,  on  the  contrary,  to  be  sub- 
sequently fixed  by  a  reference  to  third  parties ;  and  next,  by  a  fair 
construction  of  the  terms  of  the  missive,  the  tenant  was  not  taken 
bound  to  pay  for  the  right  to  use  the  water  and  steam-power,  whe- 
ther he  availed  himself  of  that  right  or  not.  But  even  supposing  the 
contract  were  to  be  held  as  an  unum  quid,  as  in  a  question  between 
the  landlord  and  tenant,  it  would  not  follow,  that,  in  a  competitiQa 
with  the  tenant's  creditors,  the  landlord's  hypothec  covers  the  sums 
payable  for  the  water  and  steam-power.  The  plea  on  the  other 
side  would  carry  the  landlord's  preference  a  much  greater  length 
than  has  ever  been  imagined ;  for  where,  for  instance,  is  the  dif- 
ference between  the  contract  for  supplying  steam,  and  an  agree- 
ment that  the  landlord  shall  furnish  the  tenant  on  the  premises  let 
with  a  stated  supply  of  coal  from  a  neighbouring  pit  ?  It  cannot 
surely  be  said,  that  the  pipe  which  conveys  the  water  into  die  pre- 
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01186%  or  the  abaft  which  connects  the  steam-engine  with  the  te-  s  Jane  1834^ 
nant's  machinery,  alters  the  case— Auld  v.  Baird^  31  Jan.  18275    ^*«y«^ 

S.  ^  D.  Tennent  v. 

Catlenif. 

The  Lard  Justtce-CUrk  said — My  original  opinion  against  this  Opinion  of 
interlocutor  is  fully  confirmed  by  the  argument  from  the  bar.  We  ^^"^ 
cannot  decide  this  question  satisfactorily  without  looking  at  all 
die  provisions  in  the  contract  This  missive  is  not  an  offer  to  let 
die  houses  and  ground  alone,  but  to  let  these  with  the  advan- 
tages of  a  supply  of  water,  and  the  use  of  the  steam-engine,  wit£- 
ODt  which  the  former  could  not  have  been  used  for  the  purposes 
vhich  the  tenant  had  in  view  in  taking  a  lease  of  them.  The 
buildings,  the  use  of  the  steam-engine,  and  the  supply  of  water, 
fcnn  the  three  component  parts  of  the  agreement ;  and  the  landlord, 
being  the  proprietcNr  also  of  the  ground  from  which  the  water  is  to 
be  supplied,  and  on  which  the  steam-engine  and  buildings  there* 
with  connected  stand,  is  entitled  to  say,  that  the  three  parts  of  the 
agreement  form  an  unum  quid  as  to  the  contract  of  location  ;  for 
the  rent  for  the  two  last,  when  fixed  by  the  referees,  is  as  much 
part  of  the  rent  for  the  whole  subjects,  as  if  it  had  been  stated  in 
the  missive  itself.  The  case  of  Auld,  founded  on  by  the  defender, 
does  not  at  all  affect  the  present  question.  I  have  not  the  least  doubt 
thaf  the  interlocutor  ought  to  be  altered,  and  think  the  doctrine  on 
which  it  rests  most  inexpedient.  But  it  is  not  on  grounds  of  ex- 
pediency, but  of  law,  that  I  have  formed  my  opinion. 

Lord  Glenlee, — I  concur  entirely  with  your  Lordship.  The  par- 
ties could  not  fix,  at  the  date  of  the  missive,  the  additional  sum 
which  the  tenant  should  pay  for  the  use  of  the  water  and  steam-en- 
gine, and  therefore  it  was  agreed  this  should  be  afterwards  done  by 
arbiters;  but  if  it  had  been  ascertained  in  time,  I  presume  it  would 
have  been  included  in  an  extended  lease  ;  in  which  case  it  would, 
ffl  the  usual  form,  have  been  stated,  that  the  landlord,  on  the  one 
band,  set  the  premises  with  such  and  such  privileges,  in  considera- 
tion of  which  the  tenant,  on  the  other  hand,  agreed  to  pay  a  cer- 
tain amount  of  rent  for  the  whole.  Suppose  a  competition  between 
an  adjudger  and  arrester,  according  to  the  doctrine  in  this  interlo- 
CQtor,  the  diligence  of  the  former  would  only  have  attached  that  part 
of  the  rent  which  was  applicable  to  the  buildings,  while  the  arrester 
woold  have  carried  off  the  remainder  ;  but  I  do  not  think  this 
woold  be  the  issue  of  such  a  competition,  and  consequently  the  hy- 
pothec must  apply* 

Lord  Cringletie, — I  am  of  the  same  opinion.  It  indeed  would 
have  made  no  difference  if  the  pursuer,  in  place  of  being  proprietor, 
bad  been  only  tenant  of  the  ground  on  which  the  steam-engine 
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6  June  1834.  8too(I,  and  from  which  the  water  was  supplied,  because  he  might 
have  competently  sublet  the  use  of  them.  Whether  steam-power 
alone  could  or  could  not  be  made  the  subject  of  lease,  it  may  cer- 
tainly, I  think,  become  an  adjunct  of  a  proper  subject  of  sack 
contract  The  whole  amount  payable  by  the  tenant  would  hare 
been  massed  in  one  sum  of  rent,  if  that  sum  could  have  been  aseer- 
tained  at  the  date  of  the  missive ;  but  it  makes  no  difference  on  this 
question,  that  part  of  it,  corresponding  to  the  use  of  the  water  and 
thesteam-engine^  was  subsequently  jBxed  by  the  arbiters,  as  pro- 
vided in  the  missive. 

Lord  Meadawbank. — After  hearing  what  has  been  now  stated, 
from  the  bar,  I, am  perfectly  confirmed  in  the  opinion  I  had  formed, 
that  there  is  no  sound  argument  in  favour  of  the  interlocutor.  There 
cannot  be  a  doubt,  that  the  lease  of  the  premises,  with  the  obligation 
to.  give  a  supply  of  water,  and  the  use  of  the  steam-engine,  is  a  unam 
quid.  Suppose  the  case  of  the  landlord  of  a  farm  agreeing  to  fur- 
nish the  tenant  with  water  to  drive  a  mill  at  a  certain  sum,  which, 
I  think,  is  a  parallel  case,  surely  it  could  not  be  maintained  thattbe 
water  was  not  an  adjunct  of  the  subject  of  the  lease,  and  therefore 
the  sum  payable  for  it  was  not  covered  by' the  landlord's  hypothec? 
The  Courts  accordingly,  altered  the  interlocutor,  and  returned  to 
that  of  the  Sheriff. 


Judgment. 


Lord  Medwyn,  Ordinary.         For  the  Landlord,  Ridherfurd,  ABiaon.  Geo.  Lgn, 

W.  S.  Agent.  For  Tenant's  Trustee,  Dean  ofFac,  (Hupe^J  Jamutm,  D. 

M'NkolL         Tho.  Ldntm,  Agent.         T,  Clerk. 

& 
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SECOND  DIVISION. 

No.  LXXXIIL  7  June  1834. 

ARNOTT  AND  HIS  TRUSTEE 

affainst 
HARDIE  AND  Others. 

Bankrupt. — Sequestration. — Stat.  54  Geo.  III.  c.  137. — 
In  considering  a  petition  for  approval  of  composition  and  discharge^ 
in  terms  of  the  59th  section  of  this  statute^  it  is  competent  to  take  into 
consideration  the  oaths  of  verity  and  additional  concurrence  of  new 
creditors  whose  claims  have  not  been  lodged  till  afier  the  petition  for 

approval  of  composition  arid  discharge  has  been  presented. 

» 

George  Arnott  having  been  rendered  bankrupt,  and  seques- 
tration of  his  estates  awarded,  in  terms  of  the  statute,  on  26  Novem- 
ber 1831,  laid  an  offer  of  composition  before  his  creditors,  at  a  sta- 
tutory meeting,  on  the  15  May  1833.  On  the  7  June  1833,  a  second 
meeting  was  called  to  resume  consideration  of  this  offer,  and  the 
creditors  who  attended  unanimously  approved  of  it  On  the  27th 
9f  the  same  month  the  trustee  made  his  report,  in  which  he  stated, 
that  the  bankrupt  had  obtained  the  concurrence  of  more  than  nine- 
tenths,  both  in  number  and  value,  of  the  creditors  who  had  claimed 
in  the  sequestration,  to  agree  to  his  discharge.  Mr  Arnott  accord- 
ingly presented  his  petition,  with  the  concurrence  of  his  trustee,  for 
approval  of  the  composition  and  discharge,  in  terms  of  the  59th  sec- 
tion of  the  statute,  on  the  1  July  1833.  This  petition  was  opposed 
by  8ome  of  his  creditors,  on  the  ground  that  the  report  of  the  trustee 
had  been  framed  on  erroneous  principles ;  and  that  the  bankrupt 
had  not  the  requisite  concurrence,  in  point  of  value  and  number,  to 
entitle  him  to  obtain  his  discharge.  The  case  was  remitted,  in 
common  form,  to  the  Lord  Ordinary  to  prepare  and  report. 

In  the  preparation  of  the  cause,  the  Lord  Ordinary  appointed 
the  objections  to  be  revised  and  answered ;  and  in  the  revised  an- 
swers, the  bankrupt  founded  on  sundry  new  affidavits,  some  by  cre- 
ditors who  had  not  formerly  ranked  or  claimed  in  the  sequestration, 
and  others  supplemental  to,  or  explanatory  of  claims  which  had  been 
lodged  formerly.  These  brought  out  a  new  result ;  and  the  trustee 
gave  in  a  supplementary  report,  shewing,  that  under  this  new 
scheme,  more  than  the  requisite  proportion,  both  in  value  and  num- 
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7  June  1834.  ber,  of  the  creditors  agreed  to  the  composition  and  discharge.  The 
question  came  to  be,  whether  it  was  competent  for  the  bankrupt  to 
found  on  these  new  claims  in  support  of  his  petition  for  approval  of 
composition  and  discbarge. 

The  Lord  Ordinary  appointed  the  parties  to  prepare  matual 
minutes  on  this  point,  and  thereafter  made  avisandam  to  the  Coort, 
with  the  following  note : 

Note. — <  Though  each  of  the  parties  refuses  to  make  a  disdiict 
admission  to  that  effect,  it  seems  to  be  nearly  certain  that  the 
question,  whether  the  composition  is  to  be  approved  of,  and  the 
discharge  granted,  will  depend  on  the  decision  to  be  given  on  the 
question  discussed  in  these  papers ;  and,  therefore,  as  it  may  be 
doubtfnl  whether  the  Lord  Ordinary  has  power  to  decide  the 
point,  it  seems  to  be  most  proper  to  report  llie  case  in  its  preient 
state. 

<  The  question  is  certainly  of  great  importance,  and  the  Lord 
Ordinary  thinks  it  not  without  difficulty.  The  inclination  of  his 
opinion  is,  that  the  new  oaths  of  verity,  and  the  additional  con- 
currence of  creditors,  are  admissible,  if  the  claims  are  good  io 
themselves ;  but,  at  the  same  time,  he  is  not  insensible  to  thi 
difficulties  represented  by  the  objectors. 

<  There  is  an  important  difference  between  the  case  of  an  ap]di« 
cation  for  approval  of  composition  and  discharge,  and  the  cm 
of  an  application  for  a  discharge  of  the  bankrupt  aimply.  The 
one  depends  on  the  59th  section  of  the  statute ;  the  other  on  the 
61st  But  the  material  difference  appears  to  the  Lord  Ordimrjr 
to  make  against  the  plea  of  the  objectors,  and  to  be  such  as  con- 
pletely  to  reconcile  and  render  consistent  the  statements  of  the 
bw  in  the  different  passages  quoted  from  Mr  Bell's  woJl  By 
the  61st  section  it  is  provided,  that  <  after  the  period  assigned  Ck 

<  the  second  dividend,  it  shall  be  lawful  for  the  bankrupt,  withcoo« 
^  currence  of  the  trustee,  and  four*fifths.  of  the  creditors  in  nimber 
*  and  value,  to  apply  to  the  Court'  for  a  discharge,  &c. ;  and  Mr 

Bell  says  on  this,  that  <  it  is  an  indispensable  requisite  to  the  ad- 

<  mission  of  the  petition,  that  it  shall  be  accompanied  with  the 

<  consent  of  four- fifths  in  number  and  value  of  the  creditors  vho 
c  have  claimed.'     in  the  body  of  his  work  he  also  says,  with  re- 
ference to  this  case  of  discharge  on  the  61st  aecdoD,  <  After  the 

^  concurrence  is  once  obtained,  and  the  petition  duly  presented, 
^  the  appearance  of  new  claimants,  who  might,  by  their  dissent  at 
^  first,  have  stopped  the  application,  will  not  operate  as  a  bar  to  the 

<  Court  proceeding  to  give  judgment.'  (B.  ii.  p.  441.)  This  seeme 
to  be  the  inevitable  consequence  of  the  very  words  of  the  statute 
in  that  case ;  because  the  concurrence  of  the  four-fifths  of  those 
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<  who  have  daimed  is  an  esoential  quality  in  the  application  itself;  7  Joae  lask 
'  and,  as  the  application  cannot  be  made  till  after  the  period  for    ^^'^V^^ 
« the  second  dividend,  it  seems  to  be,  according  to  the  principle  of  x™^*^^*^ 

<  the  statute,  that  neither  assent  or  dissent  of  new  claimants,  after  H*rdie  and 

<  the  application,  should  be  admitted  to  alter  the  merits  of  the  ap-  ^^®"* 

<  plication  in  that  point,  though  any  creditor  may  appear  to  oppose 
'  it  on  other  grounds.  It  was  on  this  principle  that  the  Lord  Or- 
« dinary  gave  his  opinion  in  the  case  c^  Howe,  referred  to  by  the 

<  objectors ;  but  he  believes  that  the  point  was  not  brought  under 

<  the  notice  of  the  Court 

*  The  59th  section  is  framed  on  an  entirely  different  principle.    It 

<  does  not  require  that  the  application  for  approval  of  composition 

<  and  discharge  shall  be  made  with  the  express  concurrence  of  nine-* 
'  tenths  of  the  creditors  who  have  claimed.     The  order  of  proceed- 

<  iDg  is  quite  diflferent     It  provides,  that  in  case,  at  a  certain  meet-* 

*  ing  of  the  creditors,  the  bankrupt  shall  offer  a  composition,  with 

<  caution,  ^  to  the  satisfaction  of  nine- tenths  of  them,  both  in  num- 
^  her  and  value,  assembled  at  the  said  meeting,'  and  the  composition 

*  shall  be  such  as  these  nine-tenths  think  reasonable,  the  trustee 

*  shall  advertise  another  meeting  with  very  specific  notice ;  and  if 

<  at  that  meeting  ^  it  shall  be  the  opinion  of  nine-tenths  of  the  ere- 
<^  ditors  there  assembled,  both  in  number  and  value,  that  the  offer 
*^  should  be  accepted  of,  a  report  of  the  proceedings  relative  thereto 
^  shall  be  forthwith  made  up  by  the  trustee,  and  transmitted  to  the 
"  clerk  of  the  sequestration,  &c.  for  the  approbation  of  the  Court* 

<  This  is  the  nature  of  the  application ;  and  up  to  this  point  of  the 

<  clause  there  is  nothing  said  of  nine- tenths  of  the  whole  credi- 

*  tors  concurring.     But  the  act  goes  on  to  provide,  that  if  the  Court, 

<  on  considering  the  report,  and  hearing  objections,  if  any,  *  shall 
<<  find  the  proposition  reasonable,  and  that  the  same  has  been  as- 
^'  sented  to  not  only  by  nine-tenths  in  number  and  value  of  the  credi- 
^*  tors  who  attended  by  themselves,  or  others  authorised  by  them, 
"  at  the  meeting  last  mentioned,  but  by  nine-tenths  of  all  the  cre- 
**  ditors  who  have  produced  grounds  of  debt,  or  interests,  and  oaths 
<^  of  verity,  an  act  or  order  shall  be  pronounced  to  that  effect,'  &c. 

*  The  Lord  Ordinary  cannot  enter  into  the  idea  of  the  petitioner, 

*  that  it  is  only  where  objections  are  stated  that  it  is  necessary  for 
( the  Court  to  see  that  nine-tenths  of  the  whole  creditors  claiming 
^  assent     He  rather  thinks  that  the  Court  would  not  be  warranted 

*  in  any  ease  to  make  the  order,  without  apparent  evidence  of  this 

*  fact     But  this  is  clear,  that  it  is  not  necessary  that  the  trustee's 

*  report  in  the  first  instance  should  bear  any  thing  as  to  the  consent 

*  of  nine-tenths  of  the  whole  creditors.  What  he  is  required  to 
<  report  ia  the  proceedings  of  the  tWQ  meetings,  .showing,  of  course, 
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that  nine-tenths  of  the  creditors  assembled  at  the  last  meeting 
sented  to  the  composition.  In  practice^  no  doubt,  for  convenience, 
the  trustee  generally  reports  the  concurrence  of  nine->tenths  of 
the  whole  creditors  who  have  claimed.  But,  in  the  case  of  Pent- 
land  v.  Paterson,  Dec.  8.  1827,  it  was  expressly  held  by  the  Court 
that  this  was  not  necessary,  and  that,  strictly,  the  trustee  was  re- 
quired to  report  the  acceptance  by  nine-tenths  in  the  second  meet- 
ing, <  without  waiting  for  the  absolute  concurrence  of  nine-tenths 
^  of  the  whole  creditors,' — in  which  it  is  necessarily  implied,  that 
that  concurrence  might  be  obtained  after  the  report  by  die  trustee. 
But  if  so,  it  is  difficult  to  see  why  the  concurrence  or  consent  must 
be  confined  to  those  who  had  previously  claimed,  if  individuals, 
being  true  creditors,  make  their  claims  before  the  Court  come  to 
determine  whether  there  is  a  concurrence  of  nine-tenths  of  die 
creditors  or  not 

<  Mr  Bell  states  expressly,  both  in  his  Commentary  on  the  59th 
section,  and  in  the  body  of  his  work,  (B.  ii.  p.  468,)  that  <  even 

*  after  the  report  of  the  trustee,'  any  creditor  may  enter  a  claim  and 
dissent,  and  require  his  dissent  to  be  reckoned  in  the  question  of 
concurrence.  It  may  be  doubtful  whether  the  question  was  de- 
cided in  the  case  of  Kilpatrick,  though  it  is  at  least  strongly  implied. 
But  it  seems  to  be  at  any  rate  just  and  reasonable  in  itself.  And 
surely,  if  a  new  creditor  dissenting  is  entitled  to  alter  the  state  of 
the  concurrence,  new  creditors  assenting  must  in  justice  be  rec- 
koned also. 

<  In  general,  therefore,  the  Lord  Ordinary,  for  these  reasons,  is 
strongly  inclined  to  think  that,  according  to  the  fair  construction 
of  this  clause  of  the  statute,  the  new  claims,  and  oaths  of  verity, 
and  an  additional  report  by  the  trustee,  if  necessary,  are  admissi- 
ble. Very  possibly  a  question  of  expenses  may  arise  in  this  or  in 
other  cases ;  but  that  is  a  point  of  which  the  Court  have  power  to 

•judge.' 


*  Judgment. 


Opinion  of 
Court. 


The  Court  unanimously  adopted  the  view  taken  by  the  Lord 
Ordinary  in  his  note,  repelled  the  objections  argued  in  the  minutes, 
and  appointed  special  objections  to  be  revised  and  answered*. 

The  Lord  Justice'Clerk, — I  have  no  doubt  that  the  view  taken 
by  the  Lord  Ordinary  is  correct.  The  statute  requires  that  two 
meetings  should  be  held  to  receive  and  consider  the  offer  of  com- 
position, and  that  a  certain  majority  of  the  creditors,  present  at  these 
meetings,  should  concur  in  approving  of  it.     But  when  the  petition 


•  On  advising  these  special  objections  and  answers,  the  Court  (11  July  183i)  re- 
fused the  petition  for  approrar of  composition  and  discharge  in  hoc  statu. 
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for  approval  of  composition  and  discharge  comes  before  us,  we  must  7  June  I83i. 
bave  evidence  that  nine-tenths  of  the  whole  creditors  who  have  pro- 
duced grounds  of  debt  concur  in  the  application,  and  it  is  of  no 
importance  whether  they  have  previously  concurred  or  not  Hardie  and 

Olheri. 

Lord  Ordinary,  Moncmff,         Act.  Rutherfurd  and  Sand/ord.  Alt.  D.  MatnetU, 

D,  Fither  and  J.  T,  Murray,  Agents. 

u. 


Arnott  and 
Trustee  v. 


FIRST  DIVISION. 


No.  LXXXIV.  12  June  1834. 

INCHBELLY  ROAD  TRUSTEES 

against 

GOURLAY  AND  COMPANY. 

Statute  4  Geo.  IV.  c.  49.  (General  Turnpike  Act.) — Ju- 
BisniCTiON — Process. — Advocation  of  a  judgment  pronounced  by 
a  Sheriff  upon  an  application  under  the  above  statutCy  complaining  of 
road  trustees  having  erected  a  toU-barj  where^  it  was  alleged^  they  had 
no  power  to  do  so^-^found  incompetent^  the  Sheriff*  s  judgment  being 
dedared  by  that  statute  not  to  be  subject  to  review  by  advocation^ 
suspension  or  reduction. 

Bt  statute  4  Geo.  IV.  c.  49,  called  the  General  Turnpike  Act,  it  is 
piondedf  <  that  the  trustees  of  every  turnpike  road  shall  put  up  and 

<  continue  at  every  toll-bar  a  printed  schedule  or  table  containing 
( the  name  of  the  toll-bar,  where  the  same  shall  be  affixed,  with  a 

<  list  of  the  tolls  payable ;  and  if  no  such  schedule  or  table  as  afore- 
'  shall  be  put  up  and  continued  at  any  toll-bar,  it  shall  not  be  law-' 

<  fill  to  collect  toll  at  any  such  toU-baj.'     The  act  farther  provides, 

<  that  if  the  trustees  of  any  turnpike  road  shall  erect  any  toll-bar 
'  where  they  have  not  any  power  by  virtue  of  any  act  of  Parliament 
'  80  to  do»  it  shall  be  lawful  for  the  Sheriff,  or  Steward,  or  the  Justices 

<  of  the  Peace,  in  quarter  sessions  assembled,  for  the  shire  or  stew- 
'  artry  where  any  such  bar  is  erected,  upon  complaint  in  a  sum- 

<  mary  way,  to  hear  and  determine  thereon,  and  to  order  such  bar 

*  to  be  removed;'  and  an  after  section  provides,  <  that  the  judgment 

<  of  such  Sheriff,  Steward,  or  Justices,  assembled  as  aforesaid^  shall 

<  be  final  and  conclusive,  and  shall  not  be  subject  to  review  by  ad- 

<  vocation  or  suspension,  or  by  reduction,  or  by  any  process  of  law 

*  whatever,  any  law  or  usage  to  the  contrary  notwithstanding.' 
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12;  Juae  1834.      Gourlay  and  Company  presented  an  application  to  the  Sheriff 
^^^V^^    of  Lanarkshire  aerainst  the  Inchbelly  road  trustees  and  their  tadcs* 

T        klu*1l 

Road  Tnis-  m&^y  narrating  the  provisions  of  the  above  statute,  and  complaining 
tees  V.  Gour.  that  these  trustees  had  erected  a  toll-bar  on  the  Keppoch  hill  road, 
J  HD  u>.  ^^ J  ^^^^  exacting  toll  there,  although  that  road  was  not  compre- 
hended under  any  trust  for  any  turnpike  road  by  act  of  Parliament, 
and  therefore  craving  the  Sheriff  to  grant  warrant  to  remove  the 
toll-bar,  and  to  prohibit  and  interdict  the  trustees  or  their  tacksman 
from  levying  toll  there,  or  at  any  other  part  of  the  said  road. 

In  answer  to  this  complaint  it  was  stated  for  the  trustees,  that 
the  Inchbelly  road  was  the  oldest,  and  bad  been  the  principal  road 
leading  into  Glasgow.  The  Keppoch  hill  road  diverged  from  this 
road  to  the  north  of  the  Infirmary  toll-bar.  There  was  formerly  no 
access  from  that  road  to  Glasgow  except  by  passing  the  Infirmary 
toll-bar ;  but  after  the  Monkland  canal  was  formed,  about  forty  yean 
ago,  a  new  road  was  opened,  called  Stirling's  road,  by  which  the  toll 
might  be  evaded ;  and  to  prevent  this,  two  check  bars  were  erected, 
one  of  which  is  that  now  complained  of.  It  was  farther  alleged, 
that  these  bars  had  existed  ever  since,  and  had  never  been  com- 
plained of.  The  trustees  therefore  pleaded,  Uiat,  under  the  gene- 
ral turnpike  act,  no  action  was  competent  unless  complained  of 
within  six  months  of  the  alleged  wrong;  but  the  bar  complained  of 
had  existed  for  forty  years.  Further,  that  the  general  road  act  au- 
thorised only  the  removal  of  unwarrantable  new  erections  posterior  to 
its  date,  but  this  bar  was  erected  thirty  years  before  that  act  had 
passed.  The  local  acts  constituting  the  Inchbelly  road  trust,  parti- 
cularly the  35  Geo.  III.  c.  155,  authorised  the  trustees  to  erect,  or 

*  cause  to  be  erected  one  or  more  gate  or  gates,  turnpike  or  turn- 

*  pikes,  upon  the  side  or  sides  of  the  said  respective  roads,  or  across 

*  any  way  or  lane  leading  out  of  the  same,  upon  any  part  of  such 

*  way  or  lane  not  exceeding  five  hundred  yards  from  the  sides  of  the 
<  said  roads,  and  there  to  take  and  receive  such  tolls  as  are  by  this 
^  act  granted  and  made  payable.'  The  toil-bar  in  question  came 
under  tlie  authority  of  this  act,  and  had  always  been  treated  as  audi, 
and  large  sums  bad  been  spent  <m  the  Keppoch  hill  road :  That 
although  the  existing  local  act,  3  Geo.  IV.  c  17,  did  not  contain 
a  similar  clause  to  the  above,  yet  it  declared,  that  all  the  provisions 
in  the  previous  acts  were  still  in  force,  except  such  as  were  express- 
ly repealed. 

In  their  replies  the  complainers  admitted  that  this  toll-bar  had 
been  erected  many  years  ago^  but  was  soon  discontinued,  and  no 
toll  had  been  exacted  for  a  great  number  oi  years,  and  no  table  df 
rates,  without  which  toll  could  not  be  exacted,  had  been  put  up  till 
within  three  months  Qf  the  present  cipmplaint  being  presented. 
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The  ccmiplainers  farther  stated,  that  all  the  sideways  in  which  the  12  June  1884. 
trustees  were  entitled  to  erect  check  hars  by  the  local  acts  were     ^"'•v^'^^ 
expressly  named,  but  the  Keppoch  hill  road  was  not  among  the  ^^'{l^ 

Dumber*  tees  v.  Gour- 

The  SheriiF,  after  receiving  condescendence  and  answers,  bnt  be-  **y  •"**  ^*  • 
fore  closing  the  record,  sustained  the  title  to  pursue,  and  allowed 
tbe  trustees  a  proof  of  their  preliminary  defence,  that  they  had 
levied  toll  at  this  bar  for  more  than  seven  years  without  challenge 
or  interroption.  Both  parties  reclaimed  against  this  interlocutor, 
but  the  Sheriff  adhered.  A  proof  was  then  led,  upon  advising  which 
the  Sheriff  repelled  the  preliminary  defence ;  and  having  closed  the 
record,  allowed  the  parties  a  proof  of  their  respective  averments  in 
their  condescendence  and  answers.  Both  parties  again  reclaimed 
against  this  interlocutor,  and  upon  advising  the  mutual  petitions, 
the  Sheriff  pronounced  the  following  interlocutor :  •<  Having  ad- 

<  vised  the  rechiiming  petitions  for  the  whole  parties  to  this  action, 

<  and  reconsidered  the  whole  process,  with  special  reference  to  the 

*  act  of  Parliament  4  Geo.  IV.  cap.  49,  adheres  to  that  part  of  the 

<  interlocutor  complained  of,  which  repels  the  preliminary  defence 

<  founded  on  a  possessory  possession ;  but  recalls  that  part  thereof 

<  which  allows  a  proof  generally  of  the  respective  averments  con^- 

<  tained  in  the  revised  condescendence  and  revised  answers ;  and 

<  finds  that  tlie  defenders  are  bound  to  shew  their  right  under  the 

<  general  turnpike  act,  and  local  act,  No.  11.  of  process,  to  put  up 

*  the  check  bar  in  question,  and  to  exact  toll  thereat ;  and  that  they 
^  have  complied  with  the  requisites  of  the  said  general  act,  as  to  in- 

<  timation  to  the  public  of  the  meeting  of  trustees  for  authorising 

<  said  erection,  and  otherwise :  Appoints  the  defenders  to  lodge  a 

<  minute,  stating  specially  the  authority  and  due  exercise  thereof, 

*  as  above  mentioned,  within  four  days  from  this  date :  Repels  the 

*  defence,  that  the  present  action  was  not  commenced  within  six 

*  months  of  the  wrong  done  or  injury  suffered,  in  respect  the  same 

*  was  brought  within  said  period  from  the  pursuers'  first  complaint 

*  to  the  defenders ;  and  with  these  findings  and  explanations,  refuses 

<  the  desire  of  the  petitions  for  the  whole  parties.' 

The  trustees  reclaimed  against  this  interlocutor,  and  along  with 
their  reclaiming  petition  produced  a  copy  of  the  act  35  Geo.  Ill, 
c  155,  and  pleaded  that  their  right  did  not  originate  with  the  ge*- 
neral  turnpike  act,  but  in  the  previous  local  acts.  The  Sheriff,  on 
advising  this  petition  and  answers,  ordered  this  new  production  to 
be  withdrawn,  and  refused  the  petition ;  and  on  advising  a  minute 
and  answers,  pronounced  the  following  interlocutor:  *  Having  oon- 

<  ridered  the  minute  for  the  locbbelly  road  trusteefi,  defenders^  aa« 
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19  June  1834.  <  swers  thereto  for  the  pursuers,  and  acts  of  Parliament  referred  ts 

^^V^^    *  and  founded  on  by  said  defenders,  finds  no  right  conferred  by 

R^dTnis-     ^  ^^®  general  turnpike  act,  nor  by  the  local  act,  No.  11.  of  prooesB, 

tees  V.  Gour.    <  upon  the  defenders  to  put  up  the  check  bar  in  question,  and  to 

^  ^°       '      <  levy  toll  thereat :  Finds  it  unnecessary  to  pronounce  upon  the  due 

<  exercise  of  such  right,  in  respect  no  such  right  existed :  There- 

<  fore  repels  the  whole  defences,  g^rants  warrant  to  remove  the  U^-ber 

<  or  gate  complained  of,  and  interdicts,  prohibits,  and  diaeharges, 
'  as  craved  in  the  original  petition :  Finds  the  pursuers  entitled  to 
*  expenses,'  &c. 

The  trustees  then  advocated.  The  respondents  (the  original  pur- 
suers) objected  to  the  competency  of  the  advocation,  and  pleaded-^ 
Respondents'  Xhe  present  advocation  is  incompetent,  in  respect  that  the  origi- 
nal petition  was  presented  to  the  Sheriff,  as  the  statutory  judge  uih 
der  the  general  turnpike  act,  4  Geo.  IV.  c.  49,  which  is  still  in  force 
in  regard  to  any  proceedings  commenced  before  the  passing  of  the 
latter  statutes ;  and  by  that  statute  it  is  declared,  that  the  judgment 
of  the  Sheriff,  in  any  matter  thereby  committed  to  him,  shall  be  final, 
and  not  subject  to  review  by  advocation  or  otherwise.  The  origi- 
nal complaint  in  this  case  libelled  on  this  statute,  and  sought  the  re- 
dress provided  for  by  that  statute ;  and  the  Sheriff  having  been  the 
•competent  judge  therein,  the  judgment  pronounced  by  him  upon 
that  complaint  is  final,  and  not  subject  to  review.  There  can  be 
no  doubt,  that,  under  this  statute,  the  Sheriff  had  power  to  order  a 
toll-bar,  which  had  been  erected  without  authority,  to  be  removed; 
and  on  the  same  authority,  he  must  be  inferred  to  have  power  te 
prohibit  its  future  erection.  If  this  were  not  the  case  the  statute 
would  be  nugatory.  The  Court  have  refused  to  put  the  judaical 
interpretation,  contended  for  by  the  advocators,  xm  this  statute^  and 
/ound,  that  although  a  toll-bar  was  not  erected,  but  only  warrant  or 
authority  given  for  doing  so,  the  Court  of  Session  was  not  the  com- 
petent court  to  complain  to— Wilson  v.  Leith  Walk  Trustees,  11 
June  18dl«  If  the  matter  raised  in  the  summary  complaint  was  a 
matter  committed  to  the  Sheriff,  as  unquestionably  was  the  case  here^ 
nothing  can  be  more  absolute  than  the  statutory  declaration,  that  the 
judgment  of  the  Sheriff,  in  that  matter,  shall  be  final,  and  not  sob- 
ject  to  review.  No  doubt  there  are  cases  where  it  has  been  heM» 
that  when  the  parties  have  not  complied  with  the  terms  or  reqaia- 
tions  of  the  statute,  or  the  statutory  judge  has  exceeded  his  power^ 
the  review  of  the  Supreme  Court  is  not  excluded*  Of  this  descrip* 
tion  are  all  the  cases  referred  to  by  the  advocators* 

But  there  was  nothing  irregular  in  the  form  of  the  applicatiooi 
nor  was  the  judgment  pronounced  by  the  Sheriff  ultra  vires;  aad, 
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therefore,  although  this  Court  should  be  of  opinion  that  he  has  mis-  12  June  18di. 
construed  the  statute,  it  is  not  competent  to  review  his  judgment.     ^^'^V^^ 
Various  decisions  upon  this  act  have  been  pronounced  to  that  effect  ^^  ^^^ 
—Merry  v.  Dallas  and  Henderson,  29   Nov.   1828 — Simson  v.  tees  v.  Oour^ 
Harley,  25  June  1830,     In  this  last  case,  although  the  Lord  Ordi-  W_^|^- 
nary  thought  the  Sheriff's  construction  of  the  act  was  extremely  Respondenu' 
doobtful,  yet  the  Court  were  of  opinion,  that  even  if  that  were  the  ^ 
case,  it  did  not  amount  to  an  excess  of  power,  but  merely  that  he 
had  put  a  wrong  construction  on  the  act,  which  was  merely  an  error 
ID  judgment,  and  could  not  make  an  advocation  competent.     Al- 
though the  Sheriff  ordered  the  copy  of  the  act  35  Geo.  III.  to  be 
withdrawn,  as  having  been  irregularly  produced,  yet,  in  point  of  fact, 
that  act  was  afterwards  lodged  and  pleaded  on  by  both  parties ;  but 
it  was  an  expired  act  long  before  the  proceedings  took  place  in  which 
this  process  originated,  and  the  subsequent  local  act  of  3  Geo.  IV. 
&  17,  was  early  produced  in  this  process,  and  is  referred  to  in  the 
Sheriff's  judgment,  and  that  act  is  identical  as  to  the  power  of  the 
trustees  with  the  previous  one. 

Pkaded  for  the  advocators — 

This  advocation  is  competent,  because  the  original  application  to  Advocaton* 
the  Sheriff  was  incompetent,  and  the  general  road  act  libelled  on, 
which  is  now  repealed,  if  it  still  has  any  effect,  is  directed  only 
against  future  erections,  and  could  not  apply  to  the  one  here  in 
question,  which  was  previously  erected,  and  of  course  as  to  which 
the  Sheriff  had  no  jurisdiction.  It  is  only  if  the  trustees  shall  erect 
a  bar  where  they  have  no  power  under  any  act  of  Parliament,  that 
the  Sheriff  or  Justices  are  authorised  to  interfere ;  but  the  question, 
as  to  the  trustees'  power  under  any  act  of  Parliament,  is  not  com- 
mitted exclusively  to  these  judges.  That  question  is  expressly  re- 
gerred  and  kept  open.  Where  exclusive  jurisdiction  is  given  to 
an  inferior  judge  conditionally,  it  must  always  be  open  to  the  Su- 
preme Court  to  judge  whether  that  condition  existed.  The  advo- 
cators undertake  to  shew  that  they  had  a  right,  under  an  act  of  Par- 
liament, to  erect  this  toll-bar ;  and  the  decision  of  that  question  does 
not  rest  exclusively  with  the  Sherifi^  as  it  is  only  where  there  is  no 
authority  under  an  act  of  Parliament  that  the  Sheriff  or  Justice^ 
have  an  exclusive  right  to  interfere. 

It  is  farther  plain,  that  the  provision  only  applies  to  the  erection 
of  bars  subsequent  to  the  date  of  the  act.  It  applies  only  where  the 
trustees  shall  erect  a  bar,  not  to  where  they  have  erected  one ;  and 
therefore  the  Sheriff  can  have  no  exclusive  right  to  interfere  with 
bars  existing  at  the  date  of  the  act  This  bar  was  erected  thirty 
years  before  the  passing  of  the  act,  and  this  is,  in  fact,  admitted  by 
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le  Jane  1634^  the  respondents,  although  it  is  alleged  that  it  had  long  been  ditmed; 
i^^ih^n^^  but  the  evidence  in  process  shews  that  this  tolUbar  was  erected  so 
Road  Trustees  f^^  back  as  1792,  and  it  could  not  be  removed  except  by  a  resoio* 
^  d^^^*^  ^'^"  ^^  ^  general  meeting  of  trustees,  after  a  month's  previous  ad- 
vertisement, and  with  the  consent,  in  writing,  of  three^fourths  of  tie 
creditors  of  the  trust.  It  is  not  alleged  that  any  such  proceeding 
took  place,  and  the  existence  of  tlie  bar  cannot  be  affected  by  tem- 
porary disrepair,  or  any  remissness  on  the  part  of  the  bar-keeper  to 
exact  toll. 

The  original  application  was  farther  incompetent,  in  respect  the 
complaint  was  not,  in  terms  of  the  statute,  brought  within  sax  montb 
after  the  doing  of  that  which  could  alone  be  complained  of,  name- 
ly, the  original  erection  of  the  bar,  that  having  taken  place  many 
years  before. 

But  further,  the  procedure  before  the  Sheriff  was  incompetent,  in 
so  far  as  he  limited  the  inquiry  as  to  the  trustees'  power  exclusively 
to  the  general  turnpike  act,  and  to  the  local  act  of  3  Geo.  IV.  c.  17, 
disregarding  the  previous  act  of  35  Geo.  III.  c.  155,  which  was  <ff- 
dered  to  be  withdrawn  from  process.  The  Sheriff  was  bound  to 
look  to  every  act  referred  to,  to  see  whether  tbe  trustees  had  any 
power  to  erect  this  toll-bar ;  but  on  the  contrary  he  expreasly  refb- 
sed  to  receive  an  act  founded  on  by  the  advocators,  as  establishiai; 
their  right  long  before  the  passing  of  the  general  act.  The  She- 
riff, therefore,  has  exceeded  his  power  in  pronouncing  judgment, 
finding  the  trustees  had  no  power,  without  looking  at  the  act  found* 
ed  on  as  conferring  that  power.  In  this  respect  there  has  been 
a  violation  of  the  statute  founded  on,  and  the  power  of  the  Su- 
preme Court  to  remedy  such  violation  cannot  be  held  as  excluded 
by  a  statute,  the  terms  and  requisites  of  which  have  not  been  com- 
plied with.  Upon  this  point  there  have  been  various  decisions— 
Young  V.  Milne,  28  June  1814 — Brown  v.  Heritors  of  Kilbeny, 
1  Feb.  1825— Sim  v.  Hodgert,  24  Feb.  1831— Scott,  2  July  1832 
— Grant  v.  Gordon,  5  Dec.  1833. 

But  further,  the  whole  extent  of  the  Sheriff's  power  under  ^ 
act  was  to  hear  and  determine  the  matter,  <  and  to  order  such  bsr 
<  to  be  removed.'  This  is  the  whole  extent  of  the  power  conferred 
by  the  statute,  and  it  is  only  when  the  judge  keeps  within  that  limit 
that  his  judgment  will  be  protected  from  review.  But  here  he  sus- 
tained a  petition  not  only  to  remove,  but  to  prohibit,  interdict  and 
discharge  the  trustees  from  erecting  toll-bars  and  levying  tolls  there  <ir 
at  any  other  part  of  the  same  road.  This  prayer  was  not  within  tbe 
limits  of  the  statute ;  and  in  giving  effect  to  that  prayer,  the  Sheriff 
has  exceeded  his  powers,  and  his  judgment  cannot  be  held  as  ex- 
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eladed  from  the  review  of  the  Supreme  Court     This  principle  was  12  June  1834b 
decided  in  the  case  of  Sim  v.  Hodgert,  ut  supra.  ^^^\^^ 

Inchbelly 
Road  Trustees 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  v.  Gouriay 
^nds  it  proved,  that  for  some  years  previous  to  1827)  toll-duties  ^^  ^' 
were  levied  occasionally,  but  not  regularly,  at  the  bar  in  question 
on  the  Inchbelly  road;  that  during  the  years  1827  and  1828, 
when  Marshall  was  lessee  of  the  town-head  bar,  and  after  his  death, 
when  Aitken,  his  brother-in-law,  took  charge  of  the  tolls  under  the 
lease,  that  toll-duties  were  seldom  if  ever  collected  at  that  bar ;  that 
no  table  of  rates,  in  terms  of  the  general  turnpike  acts,  was  put  up 
there  previous  to  Whitsunday  1880,  when  the  advocator  Martin 
became  lessee ;  that  the  application  of  the  respondents  to  the  She- 
riff was  made  within  six  months  after  Martin  erected  new  posts  with 
a  chain,  for  the  first  time  put  up  a  table  of  rates,  and  began  again 
to  levy  toll-duties  after  they  had  been  discontinued :  Finds,  that  in 
these  circumstances  the  application  was  competent;  that  it  was  not 
ultra  vires  of  the  Sheriff  to  determine,  whether  the  said  toll-bar  was 
erected  by  virtue  of  an  act  of  Parliament,  and  on  his  finding  that 
it  was  not  so  erected,  either  to  order  it  to  be  removed,  or,  being  re- 
moved while  the  action  depended,  to  interdict  the  advocators  from 
replacing  it :  Finds,  that  under  the  statute  4  Geo.  IV.  c.  49,  the 
judgment  of  the  Sheriff  in  this  matter  is  not  subject  to  review ; 
therefore  sustains  the  objection  to  the  competency  of  this  advoca- 
tion; dismisses  the  action,  and  decerns:  Finds  the  advocators  lia- 
ble in  expenses.' 

To  this  judgment  the  Court  adhered,  on  advising  a  reclaiming  judgmenu 
note  and  cases. 

Lord  Balgray. — I  think  the  advocation  is  incompetent,  and  ex-  Opinion  of 
daded  by  the  terms  of  the  act.  The  power  to  remove,  as  to  which  ^"^ 
the  jarisdiction  of  the  Sheriff  or  Justices  is  exclusive,  certainly  im- 
plies a  power  to  prevent  the  party  complained  on  Arom  erecting  a 
toll-bar  at  the  same  place.  Although  the  Sheriff  does  not  say,  in  his 
mterlocutor,  that  he  considered  the  act  of  35  Geo.  Ill,  yet  we  are 
bound  to  hold  he  considered  all  the  acts  necessary  to  enable  him  to 
form  his  judgment 

Lord  President. — There  was  no  necessity  for  his  mentioning  any 
Itatote  in  his  interlocutor.  He  might  have  given  a  general  judgment, 
I  without  mentioning  the  particular  statutes  on  which  that  judgment 
!  ms  founded.  The  terma  of  the  general  turnpike  act  are  very  strong ; 
they  not  merely  exclude  advocation  and  suspension,  but  even  reduc- 
tion; and  therefore,  even  if  the  Sheriff  had  gone  wrong,  we  have  no 
power  to  review  his  judgment. 

VOL.  IX.  2  c 
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12  Jane  1834.      Lard  (jrilBe$. — I  coDcur  with  the  Lord  Ordinary  in  thinkings  dui 
^"^V^^    advocation  incompetent     We  are  bound  to  hold  that  the  Sheriff 

l^Md  ivLsteef  coi^idered  all  acts  applicable  to  the  case  ;  and  having  exercised  his 
judgment  as  to  the  powers  given  by  these  acts,  we  cannot  review 
his  decision.  He  is  the  judge  pointed  out  by  the  statute  to  deter- 
mine whether  the  erection  was  in  terms  of  the  act  or  not ;  and  if  he 
held  it  to  be  contrary  to  the  act,  to  order  it  to  be  removed.  His 
judgment  on  that  matter  is  finaL  We  have  no  power  to  decide  whe- 
ther his  opinion  on  the  act  was  right  or  wrong.  But  I  am  not  so 
dear  as  to  the  interdict,  and  think  it  would  have  been  safer  to  have 
left  the  party  to  apply  for  an  interdict,  if  any  attempt  should  st  a 
future  time  be  made  to  replace  the  toll-bar  there.  It  is  not  to  be 
presumed  that  any  such  attempt  will  be  made. 

Lard  Mackenzie. — I  concur  with  Lord  Gillies,  except  as  to  the 
interdict,  which  I  rather  think  was  properly  granted.  It  will  not  pre- 
vent the  trustees  from  erecting  another  toll-bar  on  any  other  pert 
of  the  road  where  they  have  legal  power  to  do  so. 


Lord  Corekmm,  Ordintry.  For  AdToe«torf,  Jtmemm,  Nemei.  CampbtUt  Mtc- 
dowaS,  Af^U.  For  Respondents,  Dean  o/Fac.  (H^jpe^J  Wwl  BdL  JK*. 
kan  ^  Giffen,  W.  S.  Agents.        R.  Clerk. 
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GEORGE  FORREST 

against 

ALEXANDER  THOMSON. 


Procbss.-— Bill  op  Exchakge. — In  a  aupengian  of  a  charyefir 
payment  of  a  biU  under  Zi.fi5,  an  the  ground  ofitB  nuBity  in  raptd 
of  a  vitiation  in  the  date^  an  application  to  have  the  ehaiye  twmd 
into  a  Ubel  refuted* 

Forrest  suspended  a  eharge  given  to  him  iox  payment  <tf  abillAr 
L.30,  drawn  by  James  Stewart,  and  accepted  by  the  suspender,  on 
the  ground  that  the  date  had  been  vitiated,  the  original  date  of  lltb 
April  having  been  altered  to  the  80th,  by  whioh  the  date  of  payment 
had  been  postponed,  and  in  consequence  of  thi|  the  su^teader,  lAi. 
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bad  merely  accepted  the  bill  for  the  accommodation  of  the  drawer,  13  June  1834. 
was  unable  to  recover  payment  from  the  proper  debtor,  who,  between    ^''^V^^ 
the  time  when  the  bill  as  it  originally  stood  was  due,  and  the  time  i^^^^q* 
It  was  made  payable  by  the  alteration  in  the  date,  had  absconded, 
and  carried  with  him  his  whole  e£Fects.     In  support  of  his  suspen- 
sion he  pleaded,  that  the  bill  charged  on  was  null,  in  respect  of  the 
evident  erasure  and  alteration  of  the  date,  and  consequent  postpone- 
meut  of  the  term  of  payment ;  and  the  suspender  having  accepted 
the  bill  of  its  true  date,  without  receiving  value  therefor,  was  en- 
titled to  suspension  simpliciter. 

In  answer  the  charger  /^d^c^^Tbat  unleis  the  alleged  altera-  charger*! 
tion  or  vitiation  was  proved)  the  suspension  must  be  refused.  But  ^^^^ 
even  if  it  were  apparent  that  an  alteration  had  been  made  in  the 
dale,  the  respondents,  who  are  onerous  indorseesi  are  protected  by 
the  apparent  genuineness  of  the  bill,  the  parties  to  a  bill  being  rai- 
iponsible  for  it  as  a  valid  obligation,  wherever  it  does  not  wear  a 
wspicioua  appearance«-*TAom^»  on  BUk^  p.  64  and  305. 

Assuming  not  merely  the  alleged  vitiation,  but  that  it  was  readily 
difooverable  ex  facie  of  the  document,  yet  still  as  the  bill  was  an 
Boeommodation*bill,  it  is  not  to  be  held  to  have  been  issued  till  it 
was  discounted ;  and  the  assent  of  the  suspender  to  the  alteration^ 
whether  it  shall  be  held  to  have  taken  place  before  the  note  was  so 
issued,  or  inferred  from  bis  subsequent  conduct,  as  having  been  ad- 
hiUted  after  the  issue,  is  sufficient  to  bar  him  from  stating  any  ob- 
jection to  the  validity  of  the  document — Chitty  on  the  Stamp  LatcSf 
leet  7,  p.  27— Thomson  on  Bilkf  p.  210,  et  neq.—Chitfy  on  Bilb^ 
7th  edit  p.  203. 

In  the  oircumslanees  of  the  caBe,  the  respondents  are»  at  all  Qvent9» 
endtled  to  have  the  charge  turned  into  a  libel,  to  the  effect  of  re- 
covering payment  of  the  debt  charged  for,  as  in  an  ordinary  action, 
from  the  suspender. 

The  Lord  Ordinary  appointed  parties  to  debate  on  the  pointy 
whether  the  charge  could  be  turned  into  a  libel,  and  thereafter 
foand,  <  in  respect  it  is  alleged  that»  ex  facie  of  the  bill  charged  on 
*  it  could  not  be  the  foundation  of  summary  diligence,  and  that  the 
( sum  for  which  the  charge  is  given  is  under  L.25  sterling,  refuses^ 
^  hoc  statu,  to  turn  the  charge  into  a  UbeL' 

The  respondents  reclaimed,  but  th^  Court  adhered.  Judgmenu 

Lord  CartkoiuB,  OrdiDory,  Act.  Jo^i  TFtbon.  Wm,  Mercer,  W.  8.  Afenu 

Alt  Pyper*        MaamOan  jf  Grants  Agents.        B»  Clerk. 
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13  Jwie  1834. 


ANDERSON 

against 
ANDERSON. 

Process. — Proof. — Service  of  Heirs. — In  a  reduction-improba' 
tian  of  a  service  and  retaur,  the  proper  way  of  taking  the  proof  is  Jy 
commission,  and  not  by  remitting  the  action  to  be  tried  by  a  jury. 

In  the  action  of  reduction^improbation,  at  the  instance  of  Mrs  Ve- 
mona  Torry  Anderson,  of  the  service  and  retour  of  John  Anderson, 
residing  at  Birsca,  as  nearest  and  lawful  heir-male  in  general  of 
tailzie  and  provision  to  the  deceased  Michael  Anderson  of  Tushie- 
law,  a  question  arose  as  to  the  manner  in  which  the  new  proof  to 
be  led  by  both  parties  should  be  taken,  and  whether  the  matter 
ahould  be  sent  for  trial  by  jury,  or  that  a  proof  by  commission  should 
be  allowed. 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  *  The 
Lord  Ordinary  having  heard  counsel  for  the  parties,  in  respect  it 
is  stated  on  the  part  of  the  pursuer,  that  she  intends  to  adduce  evi- 
dence to  impeach  the  defender's  service,  in  regard  to  his  alleged 
propinquity,  finds,  that  the  defender  is  entitled  to  adduce  additional 
evidence,  and  that  it  is  necessary  to  allow  a  proof  to  both  par- 
ties ;  but,  before  answer  as  to  the  manner  in  which  such  proof 
is  to  be  taken,  appoints  parties  to  lodge  short  minutes  of  debate 
on  the  question,  whether  the  proof  should  be  taken  by  commis- 
sion, or  whether  the  whole  matter  should  be  sent  to  trial  by  a  jury, 
in  the  ordinary  proceedings  in  the  Court,  and  how  fax  this  last 
course  is  competent  and  expedient,  in  order  that  the  Lord  Ordi- 
nary may  obtain  the  directions  of  the  Court  on  this,  as  a  question 
of  general  importance,  and  appoints  the  minutes  to  be  lodged  bj 
the  first  box-day  in  the  ensuing  vacation.' 
<  The  Lord  Ordinary  having  considered  these  revised  minutes, 
and  the  whole  state  of  the  cause,  makes  avisandum  therewith  to 
the  Court,  and  appoints  printed  copies  of  the  said  revised  minutes 
to  be  put  into  the  boxes  of  the  Lords  of  the  Second  Division  of 
the  Court,  in  order  to  be  reported,  and  that  within  eight  days.'  "^ 
Note. — *  The  Lord  Ordinary  having  allowed  a  proof  by  conunissian, 
in' another  cause  of  this  description,  expected  that  the  point  might 
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perhaps  have  been  decided  in  it,  but  the  order  was  acquiesced  in  13  June  IS34L 
by  both  parties ;  and  the  point  being  here  contested,  it  seems  to  be    ^""^V^*^ 
a  fit  opportunity  for  having  it  settled.  The.Lord  Ordinary,  though  ^^^°  ^' 
very  sensible  of  the  evils  of  proofs  by  commission,  has  great  diflS- 
culty  in  thinking,  that  a  remit  to  a  jury  is  consistent  with  the 
principle  of  the  review  of  a  verdict  returned  under  the  brieve  of 
inquest,  as  expressly  reserved  by  the  statutes.    It  appears  to  him, 
that,  in  principle,  the  Court  are  not,  in  the  reduction,  at  all  placed 
in  the  same  situation  as  when  they  are  called  upon  in  ordinary 
causes  to  say  whether  a  new  trial  should  take  place.     They  are 
bound  to  decide  on  the  merits  of  the  evidence  itself,  which,  in 
a  case  like  the  present,  must  consist  in  a  great  measure  of  writ* 
ten  evidence.     And  though,  by  the  established  practice,  it  is  com- 
petent to  impeach  the  verdict  by  other  evidence,  and  to  support 
it  by  other  evidence  when  impeached,  the  evidence  already  taken, 
and  constituting  part  of  the  written  record  of  the  service,  cannot 
be  cancelled,  but  must  be  considered  along  with  any  other  proof 
to  be  adduced.     It  is  also  to  be  observed,  that  the  verdict  under 
the  brieve  of  inquest  is  a  proceeding  of  a  very  special  nature, — a 
trial  by  a  jury  of  fifteen  men  under  the  old  law.     How  near  the 
trial  by  another  jury  of  twelve  may  come  to  a  simple  review  of 
the  first  verdict,  cannot  be  known  beforehand;  and  the  result 
may  be  something  inconsistent  with  all  principle.     Farther,  the 
trial  (now  by  the  junior  Judge  of  the  Court  of  Session)  of  com- 
petition  of  brieves,  is  appointed  to  be  proceeded  in  as  formerly, 
before  the  macers  or  the  Sheriff;  and  the  review  by  reduction  is 
reserved  absolutely  entire  as  it  was.     But  that  process  of  reduC"- 
tion  supposed  a  judgment  of  the  Court  itself  on  the  merits  of  a 
proof  already  taken,  or  competent  to  be  taken,  and  a  right  of  ap- 
peal to  the  House  of  Lords,  on  the  merits  of  the  judgment  of  the 
Court  on  that  proof.    That  right  of  appeal  may  or  may  not  be 
thought  to  be  an  evil  in  such  a  case ;  but  the  Lord  Ordinary 
cannot  discover  that  it  has  yet  been  taken  away  by  the  statutes. 
*  There  are  other  considerations  which  are  alluded  to  in  the  mi- 
nutes, and  will  occur  to  the  Court.     But  the  Lord  Ordinary  is 
the  more  anxious  that  the  point  should  be  settled  by  the  Court, 
because  there  is  at  present  under  preparation  before  him  a  re^ 
daction  of  a  verdict,  given  in  a  competition  of  brieves  before  him- 
self, in  a  case  of  importance ;  and  he  should  think  it  very  extraor- 
dinary if  the  Court  were  required,  instead  of  considering  the  me- 
rits of  the  proof  themselves,  immediately  to  remit  it  for  trial  by 
another  jury  of  twelve  jurors,  required  to  give  an  unanimous  ver- 
dict' 
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13  June  1634b      The  pursuer  pleaded-^That  it  was  not  necessary  for  her  to 

pute  the  power  of  the  Court  to  send  an  issue  to  be  tried  by  a  jury 
in  a  oase,  (although  not  enumerated  in  the  statute  estabUshiog 
jury  trial))  when  it  was  expedient  to  do  so;  but  that)  in  thedr^ 
cumstances  of  the  present  case,  it  was  incompetent,  as  there  was 
already  a  verdict  of  a  jury  on  the  disputed  ikcts,  the  validity  of 
which  verdict  was  put  in  issue  by  the  present  action ;  and  diat 
no  instance  had  occurred  of  such  a  proceeding  since  the  institudmi 
of  the  Jury  Court 


Aodcnon  v» 
Aodenon* 

Pursuer's 
Pleai. 


Defender's 
Plew. 


The  defender  answered — That  the  regular  and  proper  way  of 
trying  all  questions  of  disputed  &ct  was  now  by  a  jury  trials  and 
that  there  was  no  reason  why  an  action  such  as  this  should  be  ta« 
ken  out  of  the  ordinary 'course  :  That  in  a^  former  case,  Bella 
Bell,  14  April  1819,  (2  Murray^  180,)  it  appeared  that  an  iame 
had  been  sent  to  a  jury,  involving  the  merits  of  a  verdict  and  ie» 
tour  of  another  jury  on  a  brieve  of  service;  and  a  similar  ooum 
had  been  followed  in  reductions  of  verdicts  in  cognitionah^Oreham 
f>.  Newlands,  24  Sept  1825,  (3  Mwrrays  681) ;  and  Carrie  t.  Ja^ 
dine,  23  June  1827. 


Judgment. 


Opinion  of 
Court* 


The  Court  remitted  to  the  Lord  Ordinary  to  allow  a  proof  by 
commission. 

Lord  MeadowhanL-^\t  may  be  competent  to  proceed  eitber 
way ;  but  there  can  be  no  doubt^  that  a  proof  by  commissioo  moat 
be  more  expedient  in  the  present  case,  when  neariy  the  whole  ei> 
dence  must  necessarily  be  documentary* 

The  Lard  Jugtice-Ckrk.^-^l  entertain  great  doubts  of  the  pro^ 
priety  of  remitting  a  case  such  as  this  to  a  jury,  seeing  that  the  ob^ 
ject  is  to  review  the  verdict  of  another  jury,  and  to  reconsider  the 
evidence  by  which  that  verdict  was  supported. 

Lord  CringUtie. — I  am  of  the  same  opinion^  especially  seeing 
that  the  evidence  led  before  the  inquest  may  be  reproduced  in  tbii 
action,  and  must,  in  fitct,  form  part  of  the  evidence  on  which  the 
Court  must  proceed. 


Ixwvl  Ordinftry,  Mtmbniff.      Act  Buokmmu    Alt  Qrohm  Bdk       Wwl  CMkt^ 
and  Wm.  Marihh  Agents.         T.  Clerk. 
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FIRST  DIVISJON. 

No.  LXXXVII.  17  June  1834. 

ALEXANDER  HOWDEN  and  Others 

affainst 
JAMES  CORBET  PORTERFIELD. 

Tailzie. — Faculty, — Provisioks  to  Children. — In  an  entail 
which  contained  prohibitory^  irritant  and  resolutive  clauses^  but  ex^ 
eeptingjrom  Hie  irritant  clauee  a  power  to  (he  heirs  of  tailzie  to  con* 
trad  debts  for  pravieions  to  their  younger  children^  not  exceeding  three 
year^  free  rent  of  the  estatey  the  heir  in  possession  having  granted 
bond  of  provision  to  his  daughters^  in  terms  of  this  permissive  clause^ 
and  payable  at  thejirst  term  afler  failure  ofheirs^male  of  his  body^ 
•^fbundy  that  this  bond  was  not  inconsistent  with  the  permission  in  Ae 
entailf  and  that  the  creditors  in  it  were  entitled  to  reoover  payment^ 
both  of  the  principal  and  interest^  from  the  time  the  provisions  feU 
duOy  from  the  heir  in  possession  at  the  time  payment  was  demanded^ 
not  being  the  heir-male  of  the  grantor  of  the  bandy  although  he  had 
not  been  in  possession  of  Ae  estate  during  the  whole  time  fir  which 
interest  was  claimed* 

The  estates  of  Porterfield  and  Duchal  were  strictly  entailed,  in 
1721,  in  the  marriage-contract  between  William  Porterfield,  with 
eontent  of  his  £ither,  and  Miss  Julian  Steel.  The  entail  was  for* 
tified  with  the  usual  prohibitory,  irritant,  and  resolutive  clauses 
against  altering  the  order  of  succession,  contracting  debt,  burden- 
ing or  impignorating  the  estate,  or  doing  any  odier  act  or  deed 
whereby  it  might  ^  be  adjudged,  evicted,  or  become  caduciary,  es* 

*  cheat  or  confiscat ;'  ^  excepting  always  fiirth  and  from  the  said 

<  clause  irritant,  full  power  and  liberty  to  the  said  William  Porter'- 

*  field,  in  case  of  the  decease  of  the  said  Julian  Steill,  his  present 

<  spouse,  before  him,  and  to  the  heirs-male  of  his  body,  and  the 
^  other  heirs  and  members  of  tailzie  above  mentioned,  to  grant  life* 

*  rent  infeftments  to  their  ladys  or  husbands,  in  satis&ction  to  them 
^  of  all  terces  and  courtesies  (from  which  the  ladys  and  husbands  of 
^  the  said  heirs  are  hereby  altogether  secluded  and  debarred)  of  the 
^  saids  lands  and  others  foresaids,  not  exceeding  one-third  part 

*  thereof,  so  far  as  the  same  is  free,  unaffected  for  the  time  with 
^  former  liferents,  or  real  debts,  and  after  deduction  of  the  annual- 

*  rent  of  the  personal  debts  that  nmy  affect  the  same ;  and  also  ex-? 
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cepting  and  reserving  furth  and  from  the  said  clause  irritant,  full 
power  and  liberty  to  the  said  William  Porterfield,  and  the  heirs- 
male  of  his  body,  or  the  other  heirs-male  of  the  body  of  the  said 
Alexander  Porterfield,  or  the  other  heirs  of  tailzie  above  men- 
tioned, to  contract  and  take  on  debts  for  the  provision  of  their 
younger  children,  not  exceeding  three  years'  free  rent  of  the  lands 
and  others  foresaids,  after  deduction  of  liferents  and  real  debts, 
and  the  annualrent  of  personal  debts ;  and  also  to  contract  and 
take  on,  for  just  and  necessary  causes,  the  sum  of  6000  merks 
therewith,  at  least  with  as  much  of  the  said  6000  merks  as  shall  be 
uncontracted,  and  the  estate  not  affected  with  for  the  time,  so  that 
the  debt  to  be  contracted  by  them,  and  wherewith  they  may  bur- 
den and  affect  the  saids  lands,  shall  never  exceed  6000  merks  at 
one  time,  and  three  years'  free  rent  of  the  lands  and  others  fore- 
saids, after  deduction  of  liferents  and  real  debts,  and  the  annual- 
rent  of  personal  debts/ 

The  deed  also  contained  the  following  provision :  *  Providing 
and  declaring,  likeas  it  is  hereby  provided  and  declared,  and  ap- 
pointed to  be  provided  and  declared,  by  the  procuratories  and  in- 
struments of  resignation,  precepts  and  instruments  of  sasine,  char- 
ters, services,  retours,  infeftments  and  others  to  follow  hereupon ; 
that  if  any  apprising,  adjudication  or  other  diligence  shall  be  led 
and  deduced  against  the  saids  lands  and  others  foresaids,  or  any 
part  thereof,  for  the  foresaid  sums,  wherewith  the  said  Alexander 
Porterfield  has  power  to  affect  and  burden  the  saids  lands,  as  said 
is,  or  for  the  provisions  after  mentioned,  provided  to  the  daughters 
of  this  marriage,  or  for  the  other  provisions  or  sum  of  6000  merks, 
wherewith  the  said  William  Porterfield,  and  the  heirs-male  of  his 
body,  and  the  other  heirs  and  members  of  tailzie  above  mentioned, 
have  power  and  liberty  to  burden  and  affect  the  foresaids  lands,  as 
said  is,  then  and  in  that  case  the  said  William  Porterfield,  and 
the  heirs-maie  of  his  body,  or  any  other  heir  of  taihsie  who  shall 
happen  to  bruick  and  possess  the  saids  lands  and  estate  for  the 
time,  shall  be  bound  and  obliged  to  purge  the  saids  diligences  three 
years  before  the  expiring  of  the  legal  thereof,  in  case  they  shaH 
happen  to  succeed,  or  bruick  or  possess  the  saids  estate,  three 
years  and  six  months  before  the  expiring  of  the  said  legal ;  and  if 
they  succeed  or  possess  not  so  soon,  they  shall  be  obliged  to  purge 
the  samen  within  six  months  after  their  succession,  or  bruicking 
or  possessing ;  and  in  case  the  samen  be  not  purged  and  redeem- 
ed three  years  before  the  expiring  of  the  said  legal,  at  the  least 
six  months  after  the  succession,  or  bruicking  or  possessing,  the 
person  so  contravening,  and  the  descendants  of  his  or  her  body, 
shall,  ipso  facto,  amit,  lose  and  tyne  the  right  of  the  saids  bmd 
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^and  others  foresaids,  with  the  pertinents,  and  the  samen  shall  fall,  17  June  1834. 

*  accresce,  pertain  and  belong  immediately  to  the  person  who  would     ^''^v^^ 
« succeed  as  next  heir  to  the  saids  lands  and  estate,  as  if  the  contrave-  JJjJT^®"  *°^ 

<  ner,  and  the  descendants  of  his  or  her  body,  were  naturally  dead.'  PorterEeld. 

In  1791,  Boyd  Porterfield,  then  the  heir  in  possession  of  these 
estates,  executed  a  bond  of  provision,  narrating  the  entail  and  the 
power  to  burden,  and  proceeding  as  follows : 

*  And  that  I  am  resolved,  in  terms  of  the  said  power  and  liberty, 

<  to  burden  the  heir  succeeding  to  me  in  my  said  entailed  estates  of 

<  Porterfield  and  Duchal  with  the  payment  of  the  provision  here- 

<  inaftef  mentioned,  to  my  younger  children  hereinafter  named,  in 

<  case,  allenarly,  of  the  failure  of  heirs-male  of  my  body,  whereby 

<  the  said  lands  and  estate  will  devolve  upon  an  heir  of  entail  not 

<  descended  of  me.  And  that,  by  a  rental  of  the  said  entailed  estate, 
^and  scheme  of  the  debts  affecting  the  same,  signed  by  me,  of  the 
<date  hereof,  and  as  relative  hereto,  it  appears  that  I  have  full 
'power  and  liberty,  in  terms  of  the  said  entail,  to  grant  a  bond  of 
'  provision  to  my  younger  children,  to  the  extent  after  specified ; 

<  do  therefore  hereby  bind  and  oblige  myself,  and  my  heirs  of  tailzie 

<  succeeding  to  me  in  my  entailed  lands  and  estate  of  Porterfield 

*  and  Duchal,  but  with  and  under  the  provision,  declarations  and 

<  reservations  hereinafter  written,  to  pay  to  Mrs  Camilla  Porterfield 

<  alias  Alexander,  my  third  daughter,  and  wife  of  Boyd  Alexander 

<  of  Southbar,  Esq.,  and  to  Mrs'  Christian  Porterfield  alias  Fother- 

*  ingham,  my  fourth  daughter,  and  wife  of  Frederick  Fotheringham, 

<  writer  in  Edinburgh,  equally  between  them,  and  their  heirs,  exe- 

<  cutors  and  assignees,  the  principal  sum  of  L.2400  sterling,  and 
« that  at  the  first  term  of  Whitsunday  or  Martinmas  next  after  my 

*  death,  in  case  I  shall  happen  to  die  without  heirs-male  of  my  body ; 
^  or  if  I  shall  leave  heirs-male  of  my  body,  who  shall  succeed  to  me 
^  in  my  said  tailzied  lands  and  estate,  but  shall  thereafter  fail,  then 
'  at  the  first  term  of  Whitsunday  or  Martinmas  next  after  the  death 
'  or  failure  of  the  last  of  the  heirs-male  of  my  body,  together  with 
'  L480,  money  foresaid,  of  penalty,  in  case  of  failure,  and  the  legal 

<  interest  of  the  said  principal  sum,  from  the  said  term  of  payment 
^thereof,  during  the  not- payment  of  the  same.' 

To  this  bond  was  annexed  a  state  of  the  rental,  and  the  debts  due 
by  the  estate. 

*  Boyd  Porterfield,  by  whom  this  bond  was  granted,  was  succeeded, 
upon  his  death  in  1793,  by  his  son  Alexander,  who  possessed  the 
estate,  as  heir  of  entail,  till  his  death  in  1815.  A  competition  then 
vose  for  the  estate,  between  the  father  of  the  defender  and  the 
late  Sir  Michael  Shaw  Stewart,  which  was  decided  in  favour  of 
(be  defender,  (after  his  father's  death,)  in  1821,  in  the  Court  of  Ses* 
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17  June  1634.  sion ;  but  the  title  was  only  finally  get  at  rest  by  a  judgment  of  the 
House  of  Lords  in  1831. 

In  February  1832,  Mrs  Camilla  Porterfield,  one  of  the  creditm 
in  the  above  bond,  assigned  her  interest  therein  to  her  sister,  Mit 
Christian  Porterfield,  who  thus  became  entitled  to  the  full  sum  in 
the  bond.  Mrs  Christian  Porterfield,  in  June  thereafter,  asrigned 
the  bond  to  the  pursuers,  who  brought  the  present  action  agatntt 
the  defender,  as  heir  of  entail  in  possession  of  the  estate,  and  ooq* 
eluding  for  payment  of  the  principal  sum  of  L.2400,  with  intenst 
from  Martinmas  1815,  the  date  when  the  sum  becdme  payable,  by 
the  death  of  Alexander  Boyd,  the  son  of  the  granter,  when  the  de^ 
fender's  father,  not  an  heir  of  the  g^nter*s  body,  succeeded  to  the 
estate,  and  who  again,  in  1818,  was  succeeded  by  the  defender. 

The  pleas  in  defence  against  this  action  were — 

L  The  bond  libelled  on,  not  having  been  granted  in  the  hit  ex- 
ercise of,  but  having  been  made  in  evasion  of  and  discoDform  to  the 
permissive  clause  in  the  entail,  is  completely  invalid  and  ineffectoti 
against  the  defender  as  a  subsequent  heir  of^pntail. 

2.  At  least,  the  sum  in  the  bond  must  be  restricted  to  three  free 
years'  rent  of  the  entailed  lands,  as  at  the  date  of  the  bond* 

8.  The  defender  is  not  liable,  under  a  proper  construction  of  the 
entail,  for  any  interest  due  upon  the  bond  prior  to  his  own  suc- 
cession as  heir  of  entail. 

4.  The  defender  is  not  even  liable  for  interest  since  his  soooei- 
sion,  in  respect  the  rents  of  the  entailed  estates,  out  of  which  the 
interests  were  payable,  have  been  bona  fide  percepti  et  oonsumpti. 


The  Lord  Ordinary  repelled  the  defences,  Mn  so  £hr  as  they  rest 

*  on  the  first,  third,  and  fourth  pleas  in  law  for  the  defender ;  and 

*  in  respect  the  second  involves  a  question  of  fact,  on  which  parties 

*  are  at  variance,  appoints  the  case  to  be  enrolled,  that  they  maybe 

*  heard  on  the  mode  of  ascertaining  it.' 


Defender's 
Pleas. 


The  defender  reclaimed,  and  pleaded — 

I.  Although  the  bond  is  granted  under  colour  of  the  permusive 
clause  in  the  entail,  yet  it  is  so  framed  as  to  free  all  the  granter's 
own  descendants,  who  were  to  enjoy  the  estate  free  from  the  bur- 
dens created  or  permitted  by  the  entail,  in  consequence  of  the 
bond  not  being  payable  until  failure  of  heirs-male  of  his  body. 
This  is  an  evasion  of  the  prohibitions  of  the  entail,  by  not  making 
the  provision  a  burden  upon  the  estate  or  the  succeeding  heirs  of 
entail  equally,  but,  by  freeing  one  class  of  heirs^  throwing  the  whole 
burden  on  the  heir  who  might  succeed  them* 

All  the  clauses  of  the  entail,  prohibitory,  initant,  resoiutivey  or 
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mnuBire,  are  directed  against  or  conceiyed  in  favour  of  the  whole  17  Jbne  189i. 
kein  of  entail,  called  in  their  particular  ordel*»  the  heire^male  of  the    ^"^^V^^ 
histitate,  or  the  heir-male  of  the  entailer,  beug  always  first  named  Qt^^,^^.*" 
IT  referred  to*    In  particular,  the  clause  prohibiting  the  contraction  Poiurfldd. 
rf  debt,  into  which  the  exception  in  question  is  introduced,  has  di«>  Defendw't 
icct  reference  to  all  the  heirs  of  entail  indiscriminately,  and  according  Pleas. 
to  the  order  in  which  they  are  called  or  might  succeed.     When» 
Iherefore,  the  entailer  gave  a  permission  to  burden  to  a  certain  ex* 
tent,  he  most  have  intended  that  the  burden  should  be  imposed  in 
inch  a  manner  as  to  &11  equally  on  the  first  and  each  succeeding 
heir,  succeeding  the  heir  creating  the  burden.     If  he  had  intended 
to  confer  the  extraordinary  power  to  burden  any  class  of  heirs,  or 
any  single  heir  with  these  provisions,  he  would  have  done  so  in  ex^ 
press  terms ;  but  that  was  not  done  here,  nor  will  the  terms  of  the 
eitail  admit  of  such  an  interpretation. 

The  different  clauses  of  the  entail  must  be  construed  not  only  in 
teference  to  each  other,  but  each  must  be  so  interpreted  as  to  make 
&em  all  consistent  and  reconcileable.  The  power  to  grant  bonds 
18  conferred  upon  all  the  heirs  equally,  and  no  distinction  of  heirs 
a  made  in  regard  to  liability.  The  powers  and  liabilities  are  Com* 
Mosurate  or  reciprocal.  The  whole  heirs  of  tailzie  are  taken 
bound  to  purge  adjudications  or  diligences,  which  may  be  for  the 
very  debts  or  provisions  created  under  the  permissive  clause ;  yet  if 
ihe  pursuers'  interpretation  is  right,  the  entailer  was  at  the  Very 
■une  time  giving  power  to  an  heir  of  entail  in  possession  to  make 
fliese  provisions  a  burden  on  a  particular  class  of  heirs,  or  on  an 
indifidual  heir  of  entail.  Suppose  an  heir  of  the  granter  of 
die  bond,  on  succeeding  to  the  estate,  and  in  ignorance  of  the  pre» 
Tious  bond  of  provision,  had  abo  executed  a  bond  of  provision  in 
&yoQr  of  his  (hmily,  the  entail  does  not  contemplate  the  existence 
of  two  sets  of  bonds  at  the  same  time ;  yet  in  the  case  supposed 
there  would  exist  two  sets  of  bonds  at  the  same  time  against  the 
beir  of  entail,  and  there  seems  no  practical  mode  for  extricating 
the  question  as  to  which  of  these  bonds  would  remain  available. 

Although  the  bond  is  granted  under  cover  of  tlie  permissive  clause^ 
it  18  a  palpable  evasion  of  the  tailzie.  By  the  obligatory  clause  of 
the  bond,  the  whole  of  the  heirs  of  tailzie  succeeding  the  granter 
Ire  taken  bound ;  but  the  object  which  the  party  had  to  relieve 
his  descendants  is  indirectly  attempted  to  be  attained,  by  postpone- 
ing  the  term  (^  payment  till  an  heir  not  of  the  granter's  body  should 
iQcoeed*  The  postponement  of  the  term  of  payment  is  thus  an  ex* 
pren  contradiction  of  the  general  obligation  of  the  heirs  of  entail, 
ind  is  done  for  the  purpose  of  relieving  one  set  of  heirs  and  laying 
the  whole  burden  upon  othera. 
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Howden  and 
Others  v. 
Poiteriield* 

Defender's 
Plea. 


27  June  1834.  As  the  question  here  is  one  of  abstract  power,  it  is  no  answer 
to  say,  that  the  defender  has  no  right  to  object  to  the  terms  of  tbe 
bond ;  as,  if  it  had  been  made  obligatory  on  all  the  heirs  of  entail,  it 
would  have  been  effectual  against  him.  As  the  defender  is  sued  for 
payment  as  an  heir  of  entail,  it  is  competent  to  him  to  object  that 
the  bond  is  not  in  terms  of  the  entail.  But  the  defender  has  a  direct 
interest,  for  had  it  not  been  for  this  postponement  of  the  term  of 
payment,  the  bond  would  have  been  paid  forty  years  ago,  the  granter 
having  died  in  1793,  and  the  defender  might  thus  have  been  freed 
from  the  present  demand. 

II.  The  defender,  in  any  view,  cannot  be  liable  for  interest  oo 
the  bond  prior  to  his  own  succession  as  heir  of  entail.  It  was  oo 
blame  of  his  that  the  interest  on  the  bond  was  not  paid  from  1815, 
when  the  bond  became  payable,  and  therefore  he  cannot  be  sub- 
jected in  payment  of  the  arrear  of  interest  due  prior  to  his  accessioa 
to  the  estate.  The  bond  does  not  declare  each  succeeding  heir 
liable  for  the  arrears  of  interest  due  by  his  predecessor :  if  it  had 
contained  such  a  condition  it  would  not  have  been  effectual.  loso 
far  as  regards  the  interest  since  he  succeeded  to  the  estate,  the  de> 
fender  admitted,  that  if  he  was  liable  in  the  bond,  he  could  not  be 
relieved  of  that  portion  of  the  interest,  on  the  plea  of  bona  fide  con- 
sumption. 


Punuen* 
Pleas. 


Answered — By  the  permissive  clause  in  the  entail,  it  is  dear 
that  Boyd  Porterfield  had  power  to  create  provision,  or  contract 
debt  to  the  extent  thereby  allowed ;  and  such  deeds  or  debts  affected 
personally  all  the  subsequent  heirs  of  entail,  who,  by  intromitting 
with  the  rents  of  the  estate,  became  liable  ad  valorem  of  their  iotro* 
missions  to  pay  and  perform  them.  To  the  extent  of  the  permis* 
give  clause,  he  was  in  fact  a  fee-simple  proprietor. 

The  question  of  abstract  power  must  be  decided  by  the  words 
of  the  deed  ;  and  there  the  only  question  is,  whether  this  was  a  debt 
contracted  for  provisions  to  younger  children,  and  did  not  exceed 
three  years'  free  rent  of  the  estate.  Upon  that  question  there  can 
be  no  doubt  The  entail  makes  no  condition  as  to  the  term  when 
the  provisions  were  to  be  made  payable. 

By  the  terms  of  the  bond,  the  granter  bound  himself  and  all  the 
heirs  succeeding  him  in  payment  of  the  sum.  By  the  postponemeot 
of  the  term'  of  payment,  his  heirs-male  are  only  relieved  of  the  in- 
terest ;  but  this  was  an  indemnity  granted  to  them  at  the  expense 
of  the  creditors  in  the  bond,  and  in  no  respect  at  the  expense  of 
the  substitute  heirs.  Although  the  creditor  in  such  a  bond  may  be 
entitled  to  recover  both  principal  and  interest  from  all  and  each  of 
the  heirs  of  entail,  yet  in  questions  amongst  the  heirs  themselves, 
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each  is  held  to  be  primarily  liable  only  for  the  interest  faHing  dur-  17  June  1834. 
ing  his  possession ;  and  if  he  pays  more,  he  has  a  clear  right  of  re-     ^^V^^ 
lief,  for  interest  against  the  persons  or  their  representatives  who  othen*".*" 
should  have  paid  it,  and  for  principal  against  the  estate  or  succeed-  PorteiBeld. 
iog  heirs.     The  party  paying  the  bond  is  entitled  to  take  an  assig-  purouere' 
nation  to  it,  and  thus  keep  up  the  debt  against  the  estate — Camp-  Pleas, 
bell  V.  Campbell,  29  Nov.  1815 — Erskine  v.  Earl  of  Mar,  7  July 
1829 — Sir  Henry  Jardine  v.  Macdonald  Lockhart,  14  June  1833. 

The  only  effect  produced  by  the  postponement  of  the  term  of 
payment  is  to  liberate  the  heir  in  possession  from  the  payment  of 
the  interest,  leaving  the  liability  of  all  the  heirs  exactly  the  same 
in  regard  to  the  principal.  When  the  term  of  payment  arrives, 
the  creditor  may  go  against  all  the  heirs  of  entail  of  the  granter, 
and  the  representatives  of  such  as  may  have  intromitted  with  the 
rents  of  the  estate.  If  an  heir  of  entail  has  power  to  grant  provi- 
Hons,  payable  at  his  death,  this  greater  power  must  be  held  to  in- 
clude the  lesser  power  of  making  these  provisions  payable  at  a  more 
distant  period.  The  postponement  was  attended  with  no  corre- 
sponding injury  to  the  heirs,  but  to  the  creditors  in  the  bond  alone. 
If  the  bond  had  contained  a  discharge  of  the  interest  during  the 
time  the  estate  was  possessed  by  the  granter's  heir-male,  the  sub- 
sequent heirs  would  have  had  no  reason  to  complain. 

The  anomaly  supposed  by  the  defender,  of  two  sets  of  bonds  ex- 
kting  at  the  same  time,  affords  no  argument  in  the  present  case. 
There  is  nothing  in  the  entail  to  prevent  this,  and  the  question  will 
be  decided  when  the  case  occurs. 

II.  In  regard  to  the  question  of  interest,  there  can  be  no  doubt 
the  pursuers  are  entitled  to  interest  upon  the  bond  from  the  term 
of  payment ;  and  as  they  had  not  an  opportunity  of  insisting  for  pay- 
ment until  the  title  to  the  estate  was  settled,  and  the  defender  en- 
tered into  possession,  he  is  the  first  party  against  whom  the  claim 
eould  be  made,  and  therefore  must  be  liable.  The  interest  is  as 
much  a  burden  on  the  fee  of  the  estate  as  the  principal  sum  in  thei 
hond— Campbell  v.  Campbell,  29  Oct.  1815 — Erskine  v.  Earl  of 
Mar,  7  July  1829 — Sir  H.  Jardine  v.  Macdonald  Lockhart,  14  June 
1883. 

The\Caurt  unanimously  adhered.  judgment 

« 

Lord  Fdkrion,  Ordinary.         Act.  D^an  qfFac  fHop€,J  H,  J.  JRoberttan.        Pearm 
«m,  Wilkie  jf  Robertton,  W.  S.  Agents.  AlU  Jameson,  Graham  BdL         /• 

Gib9onjuiL\^^ J.  H.  Donaldson,  W.  S.  Agents.  B,  Clk. 

T. 


890  DECISIONS  OF  THE  No.  88. 


SECOND  DIVISION. 

No.  LXXXVIIL  17  June  1834 

ROBERT  REID 

offaimi 

ALEXANDER  GARDEN  and  WILLIAM  KNOX. 

Cautioner. — Cautioners  of  the  trauurer  of  a  Friendly  Sodetj/Jmnd 
not  liable  fir  his  embezzlement^  which  might  have  been  prevented  hg 
the  Society  duty  eifirdng  its  own  reffulations. 

David  Forbes  was,  in  December  1830,  rereleeted  treasurer,  for 
one  year,  of  the  Thistle  Deposit  Friendly  Society  of  Aberdeen, 
which  was  originally  established  by  virtue  of  the  33  Geo.  III.  e.  54, 
Garden  and  Knox,  the  defenders,  having  become  bounds  as  sure- 
ties, that  Forbes  should  £EUthfally  execute  the  oflBce  of  treasurer, 
and  justly  account  to  the  Society  for  his  intromissions.  The  meoh 
bers  assembled  at  weekly  meetings,  for  the  purpose  of  deponting 
part  of  their  earnings  for  the  support  of  those  of  their  number  who 
were  sick,  and  to  enable  the  Society  to  give  loans  to  its  memben. 
One  of  the  rules  of  the  Society  was,  that  the  treasurer  should  be 
boHud  to  deposit  the  money  received  by  him  in  such  a  manner, 
and  as  often  as  the  committee  of  management  directed,  and  dot 
he  should  not  be  allowed  to  retain  in  his  hands  a  sum  exceedmg 
L«fi»  at  any  one  time.  This  was  afterwards  modified  by  the  follow- 
ing resolution  of  the  Society,  passed  while  Forbes,  with  the  ssmc 
sureties,   held  the  office   of  treasurer  under  a  previous  electioo, 

<  that  the  money  presently  in  the  treasurer's  hands,  aqd  whatever 

<  sums  may  be  collected  by  him  at  any  future  period,  if  not  at  s 

<  time  when  it  can  be  lent  to  members,  shall  be  either  lodged  ii 
^  the  bank,  or  in  some  other  place  of  safety,  wherever  the  eott- 
^  mittee  may  direct;  but  there  shall  no  more  be  allowed  to  rewB 
^  in  the  treasurer's  hands  than  what  the  rules  direct,  unless  in  a 

<  case  where  disappointment  might  take  place :  also  that  the  trea- 

<  surer's  account  shall  be  brought  up  at  efu^h  meeting,  to  aseeitaiii 

<  what  may  be  in  his  hands.'  But  there  was  no  regulation  re- 
quiring the  treasurer  to  lodge  the  Society's  funds  in  bank,  eitlier 
in  name  of  the  committee  of  management  or  any  other  of  its  office* 
bearers,  and,  in  fact,  the  treasurer  had  always  been  in  use  to  lodge 
them  in  his  own  name  alone. 

In  December  1831,  Forbes  absconded  when  indebted  to  the 
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Society  L.267.    He  had,  besides,  drawn  out  from  bank  the  remain-  17  June  1834, 
der  of  its  funds,  amounting  to  L.511 ;  but  nearly  the  whole  of  this 


mm  was  found  in  his  house  after  his  departure.  ^^  ^^   "' 

An  action  having  been  brought  against  his  cautioners  for  payment  Knox. 
of  the  money  which  Forbes  appeared  to  be  due  to  the  Society,  the 
main  defence  was  the  alleged  gross  and  culpable  negligence  on  the 
|iart  of  the  Society  in  fiuling  to  audit  the  treasurer's  accounts  and 
Touchers,  and,  in  particular,  to  compare  his  cash-book  with  the  bank 
pass-book,  and  in  allowing  sums  to  remain  in  his  hands  contrary  to 
the  regulations  of  the  Society,  and  by  enabling  him  to  uplift  such 
nuns  as  he  might  think  proper  from  bank,  upon  his  own  receipt 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion :  <  Assoilzies  the  defenders  from  the  conclusions  of  the  libel, 
<SDd decerns:  Finds  no  expenses  due  to  either  party.* 
Note. — ^  Great  part  of  the  grounds  of  defence  appear,  to  the  Lord 
Ordinary  ill-founded ;  and  though  these  were  not  insisted  on  at  the 
debate,  they  are  fully  stated  in  the;,  defences  and  answers  to  the 
coDdescendence.     The  ground  on  which  the  interlocutor  rests  is 
the  want  of  reasonable  attention  by  the  Society  and  their  com- 
mittees to  the  execution  of  the  treasurer's  duty,  by  which  want  of 
attention  the  danger  of  his  cautioners  was  greatly  increased,  and 
liil  cmbexzleiioent  probably  caused.     It  seems  to  the  Lord  Ordi- 
nary that  there  is  no  sufficient  warrant  in  the  statute  of  Geo.  IV, 
or  in  the  law,  for  exempting  such  societies,  if  they  have  a  trea- 
surer with  cautioners,  from  the  ordinary  condition  of  such  cau- 
tioners— that  the  party  secured  by  it  shall  do  his  part,  or  its  part, 
if  it  be  a  corpoi:ation  of  any  kind,  in  looking  after  the  treasurer's 
execution  of  his  duty.     And  in  this  case,  it  is  obvious  that  there 
WBS  no  idea  of  throwing  over  this  duty  on  the  cautioners,  since 
there  was  no  provision  made  to  aid  them  in  it,  and  very  decided 
rules  laid  down  for  its  performance  by  the  Society  itself.     The 
rule,  especially,  that  not  more  than  L.5  should  remain  in  the  trea- 
surer's hands,  but  all  the  funds  be  lent  out  on  securities,  or  lodged 
in  bank,  though  qualified  to  a  certain  degree,  (the  regularity  of 
which  qualification  is  not  quite  free  from  doubt,)  never  could,  in 
say  reasonable  or  tolerable  construction,  admit  of  allowing  sums 
running  up  to  above  L.250  to  remain  immediately  in  his  hands, 
Sttd  all  the  rest  of  the  Society's  funds,  amounting  to  above  L,500, 
to  be  left  subject  to  be  drawn  out  of  the  bank  at  his  nncontroUed 
pleasare.    Yet  liiis  was  allowed  by  the  mode  of  dealing  with  him 
adopted  by  the  Society,  when  it  might  easily  have  been  checked  ; 
and  the  consequenoe  was,  that  it  appears  he  embezzled,  and  pro- 
bably wasted  or  lost  in  some  speculation,  the  money  that  was  im» 
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17  June  IdSi. 


Reid  V.   Gar- 
den  and 
Knox. 


mediately  in  his  hands,  and  drew  out  all  the  rest,  with  the  mteo- 
tion  of  carrying  it  off,  though  conscience  or  the  fear  of  the  crimi* 
nal  law  made  him  change  this  last  intention  almost  entirely.  The 
Lord  Ordinary  does  not  think  it  possible  to  make  the  eautimiers 
answerable  for  a  loss  following  upon  such  neglect.  He  feels  for 
the  hardship  that  may  thus  fall  on  such  a  Society  ;  but  there  wonU 
be  a  hiM^dship  also  the  other  way ;  and  the  rules  of  law  cannot 
bend  to  such  considerations  without  legislative  sanction  provided 
beforehand.' 


Judgment. 


The  Society  reclaimed;  but  the  Courif  without  hearing  couisd 
for  the  defenders,  refused  the  note,  with  additional  expenses. 


Lord  Mackenzie  Ordinarf,  For  the  Pursuers,  Skma^  Cumnghame,  Mime.  Qni§ 
f  Morion,  W.  S.  Agents.  For  the  Defenders,  RtUherfurdj  G.  Moir.  A,  G. 
Sutherland,  W.  &  Agent.         T.  Clerk. 

S. 


TEIND  COURT. 


No.  LXXXIX. 


18  June  1884. 


The  Rbv,  J.  W.  THOMSON 

offainst 
THE  COMMON  AGENT  in  the  Locality  of  Monbdie. 


Teinds. —  fVhere  a  sub-valuation  stated  lands  to  pay^  <  in  amskat 
^  rent  of  stock  and  teind^  both  parsonage  and  vicarage^  a  certain  numey 
duti/f  and  that  the  teinds  of  the  same  lands  toere  *  rentalled  cfaM 
*  to  tioenty  bolls  victualy*  paid  to  the  minister^— founds  that  the  teinds 

.  toere  valued  at  twenty  bolls  victual,  and  the  report  of  the  sub-corn* 
missioners  approved  of  accordingly.^ 

In  a  state  of  the  teind  of  the  parish  of  Monedie,  the  common  agent 
stated,  that  by  a  report  of  the  Sub-commissioners  of  the  Presbyteiy 
of  Dunkeld,  of  date  17  December  1629,  the  teinds  of  the  whole 
parish,  with  some  exceptions,  appear  to  be  valued.  The  construc- 
tion of  the  peculiar  terms  of  this  sub-valuation  had  been  settled  by 
the  case  Duke  of  Athole  v.  Chalmers,  22  Nov.  1820,  which  fixed 
the  meaning  of  a  similar  sub- valuation ;  the  import  of  the  decision 
being,  that  the  rental  bolls  originally  paid  to  the  minister,  when 
mentioned  in  the  sub-report,  afford  a  separate  valuation  of  the  teinds. 
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The  minister  gave  in  the  following  objections  to  the  state  pre-  18  June  1834. 
pared  by  the  common,  agent :  ^""^V^^ 

1.  By  the  sub-valuation  of  1629,  the  lands*  of  Pittendynie,  be-  ^^eTo^mon 
longing  to  Lord  Lynedoch,  are  valued  as  follows :  <  That  the  lands  Agent  in  the 

<  of  Pittendynie  and  Millhole,  according  to  the  probation  usit  and  J^^f  ^^ 

*  deducit  yairanent,  has  payit,  partly  payis,  and  may  pay,  in  con- 

<  stant  rent,  of  stock  and  teind,  baith  parsonage  and  viccarage,  in 

<  tyme  coming,  by  the  commoditie  of  the  milne  thereof,  of  silver 

*  dewtie  yeirly,  three  hundred  and  three  scoir  merks ;  and  findis, 
'  that  the  teinds  of  the  foresaid  lands  were  rentalled  of  auld  to 

<  twenty  bolls  vitual,  twa  parts  meal  and  ane  part  bear,  quhilk  was 

<  payit  the  minister  and  parson  of  Monedie,'  &c. 

2.  There  is  no  evidence  that  the  above  twenty  bolls  of  victual 
were  paid  to  the  minister,  either  at  the  date  of  the  submission  to 
King  Charles,  or  even  at  the  time  of  the  foresaid  valuation,  the 
teiods  being  only  referred  to  in  the  valuation  as  having  been  <  ren- 

<  (aliit  of  auld,'  and  the  rental  bolls  only  paid  at  some  prior  and 
distant  period. 

3.  According  to  the  above  sub-valuation,  the  teinds  of  the  above 
lands  were  fixed  at  L.48  Scots,  or  L.4  sterling,  being  the  fifth  part 
of  the  cumulo  valuation  of  360  merks,  or  L.240  Scots. 

4.  The  sub-valuation  has  never  been  approved  of,  and  has  been 
eompletely  derelinquished ;  more  particularly,  the  teinds  have  never 
been  paid,  nor  held  payable,  according  to  that  valuation.  By  a 
eontract,  entered  into  in  the  year  1668,  between  the  minister,  titu- 
lar and  heritors,  there  was  localled  upon  the  above  lands,  as  the 
tdnds  thereof,  more  than  the  teinds  as  valued  by  the  decree  of  the 
Sub-commissioners  of  1629.  The  stipend  was  paid,  according  to 
that  rate,  from  1668  to  1721,  when  die  above  contract  was  judi- 
cially approved  of,  and  made  the  foundation  of  a  decree  of  locality. 
The  teinds  or  stipend  have  also  been  paid,  at  the  above  rates,  from 
1721,  down,  at  least,  tiU  1693,  without  any  attempt  to  preserve  or 
re?ive  the  sub-valuation  of  1629 ;  and  this  snb-valuation  was  disre- 
garded in  all  the  localities  since  1721. 

The  minister,  therefore,  pleaded — 

1.  The  common  agent's  state  is  erroneous,  in  so  far  as  it  does 
not  estimate  the  teinds  of  the  above  lands,  according  to  the  present 
rental,  as  unvalued  teinds. 

2.  The  old  sub-valuation  of  1629  never  having  been  approved  of, 
and  having  been  completely  derelinquished,  cannot  now  be  found- 
ed on. 

3.  The  rental  bolls  therein  mentioned  not  being  proved  to  have 
been  the  teinds  as  then  valued,  or  shewn  to  have  been  payable  to 
the  minister  at  the  date  of  the  submission  to  King  Charles,  or  at 

TOL.  X.  2d 
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18  June  1834.  the  date  of  the  sub-valuation,  these  rental  bolls  cannot  Ibe  taken  as 
^^V^^    the  proper  teind  exiijfible  from  the  lands. 

Thomson  v.  '^     '^  ^ 

The  Common 

Agent  in  the        Jt  was  pleaded  for  the  common  agent—- 

MonedL  ^*  "^^^  teinds  of  the  whole  parish  belonging  to  a  beneficed  clergy- 

man,  being,  previous  to  1629,  either  drawn  in  ipsis  corporibos,  or 

Agent'd  Pleas.  P^^^  ^^  ^^^  i"  rental  bolls,  could  not,  by  the  valuation  then  led,  be 
diminished  in  amount  or  value. 

2.  The  valuation  1629  put  an  end  to  the  minister's  right  to  draw 
the  ipsa  corpora,  that  being  its  object ;  and,  accordingly,  the  ren- 
tal bolls  were  ascertained  by  the  valuation  either  as  then  payable, 
or  instead  of  a  particular  valuation  of  the  teind  sheaves  as  draws, 
and  as  the  amount  to  be  in  future  provided  to  the  minister,  under 
the  acts  of  Parliament,  whatever  might  be  the  effect  of  the  valua- 
tion, at  a  fifth  of  the  rental. 

3.  From  the  context  of  the  sub-valuation,  and  a  comparison  ai 
the  sums  which  it  specifies  as  payable  to  the  heritor,  with  the 
quantities  of  victual  payable  to  the  minister,  the  proper  construction 
of  the  whole  valuation  is,  that  the  rentalled  bolls  were  provided  by 
the  tenant,  and  form  part  of  the  yearly  rent  of  stock  and  teind, 
whereof  one-fifth  forms  the  teind  under  the  valuation,  but  whick 
the  minister  should  at  any  time  be  entitled  to  reject,  if  he  found  it 
less  in  value  than  the  rental  bolls.  The  teind  of  860  merks  rent  is 
L.4  sterling,  while  twenty  bolls,  at  the  conversion  of  the  period,  of 
L.8 :  6  :  8  per  chalder,  is  equal  to  L.8 :  17 :  1 ;  which  shews  that  the 
twenty  bolls  were  not  provided  by  the  heritor  out  of  the  rent  of 
860  merks.  On  the  other  hand,  the  rental  of  stock  and  teind, 
comprehending  both  the  860  merks  paid  to  the  heritor,  and  twenty 
bolls  paid  to  the  minister,  together,  afford  a  teind  of  L.6  :  1 : 8  at 
the  conversion  of  the  period. 

4.  The  minister  being  entitled  to  the  twenty  rental  bolls,  and  the 
use  of  payment  having  all  along  been  within  that  amount  or  con- 
version thereof,  dereliction  cannot  be  inferred  of  the  sub-valuation ; 
and  if  it  do  not  import  a  valuation  of  the  teind  at  twenty  bolk,  it 
is  still  an  effectual  valuation  of  the  stock  and  teind  at  S^  merks 
and  twenty  bolls,  one-fifth  whereof  being  teind,  dereliction  not 
being  pleadable  against  it. 

Lord  Lynedoch  raised  a  summons  of  approbation  of  the  sub- valua- 
tion, which  was  held  as  repeated  in  the  locality,  that  the  import  of 
the  sub-valuation  might  be  tried  under  the  same  record. 

Lord  Moncreiff  reported  the  question  to  the  Teind  Court,  by  the 
following  interlocutor  and  note : 
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<  The  Lord  Ordinary  having  considered  the  closed  record,  and  18  June  1834. 
heard  parties'  procurators,  aiid  made  avisandum,  finds,  that  whe-    ^^^V^^ 
ther  Lord  Lynedoch  has  lost  the  benefit  of  the  sub-valuation  1629,  5^g"^°^;„ 
in  relation  to  the  lands  of  Pittendynie  and  Millhole,  mainly  de«  Agent  in  the 
pends  on  the  construction  of  that  clause  of  the  report  which  applies  ^^|!^fe,^^ 
to  these  lands ;  it  being  admitted,  that  if  the  twenty  bolls  of  grain,' 
mentioned  therein,  are  to  be  taken  as  the  valued  teind,  the  valua- 
tion has  not  been  lost  by  dereliction ;  and  this  point  being  raised 
in  a  process  of  approbation,  in  which  the  Lord  Ordinary  has  no 
power  to  give  judgment,  makes  avisandum  to  the  Court,'  &c. 

NqU. — '  With  regard  to  tlie  question  concerning  Lord  Lyne- 
doch's  lands  of  Pittendynie,  &c.  the  Lord  Ordinary,  after  carefully 
considering  the  report  of  the  sub- valuation,  and  the  case  of  the 
Duke  of  Athol  v.  Chalmers,  22  Nov.  1820,  JP.  C  is  of  opinion, 
that  the  twenty  bolls  mentioned  in  the  report  are  to  be  taken  as 

<  rental  bolls,'  and  as  constituting  a  separate  valuation  of  the  teind, 
while  the  303  score  merks  must  be  considered  as  the  valuation  of 
the  stock  as  drawn  by  the  heritor.  This  was  a  parsonage  in  which 
the  minister  incumbent  had  been  in  use  to  draw  the  teinds ;  and  in 
such  cases  it  was  specially  provided  in  the  submissions,  that  <  the 
*  beneice  should  not  be  hurt  by  any  valuation.'  Now,  it  appears 
clearly  by  the  report,  that  the  teinds  of  the  lands  in  question,  and 
of  various  other  parcels  mentioned,  had  been  rentalled  or  fixed  to 
a  certain  number  of  bolls  of  grain ;  and  the  Lord  Ordinary  has  no 
doubt  that  the  meaning  is  precisely  the  same  as  if  the  term  *  ren- 
<tal  bolls'  had  been  employed,  as  was  indeed  held  in  the  case 
of  Chalmers.  But  these  rental  bolls,  according  to  all  the  autho- 
rities, were  to  be  taken  as  the  valuation,  if  not  opposed :  And  in 
the  case  of  a  parsonage,  the  Lord  Ordinary  rather  apprehends 
that  this  could  not  be  opposed.  In  a  number  of  other  instances 
in  this  report,  the  valuation  is  so  expressed  as  to  make  it  clear 
that  the  silver  money  mentioned  as  payable  to  the  heritor  is  dis- 
tinct from  the  rental  bolls  paid  to  the  minister.  In  other  cases 
where  there  were  no  rental  bolls,  the  stock  and  teind  are  valued 
together,  and  in  these  cases,  of  course,  the  fifth  part  of  the  whole 
would  be  the  teind.  It  happens  that,  in  the  entry  relative  to  the 
lands  of  Pittendynie  and  others,  the  expression  is  ambiguous, 
bearing,  that  the  lands  ^  has  paid,  presently  pays,  and  may  pay  in 

<  constant  rent,  of  stock  and  teind,  both  parsonage  and  viccarage, 
'  in  time  coming,  by  the  commodity  of  the  miU  thereof,  of  silver 
'  duty,  yearly,  303  merks  money.'  If  it  had  stopped  here,  this 
would  have  been  plainly  a  valuation  of  the  stock  and  teind  to- 
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gether»  as  in  some  of  the  first  instances  in  the  report  But  it  goes 
on  and  <  finds,  that  the  teinds  of  the  foresidd  lands  were  rentalled 

<  of  old  to  twenty  bolls  victual,  two  parts  meal  and  third  part  bear, 

<  wbilk  was  paid  to  the  minister,  at  the  least  to  their  tacksman. 
These  last  words  are  disputed,  the  words  being  said  to  be  ille- 
gible, and  it  being  supposed  it  should  be  at  the  feast  of 

Now,  on  the  one  hand,  no  reason  can  be  imagined  why  these 
rental  bolls  should  be  mentioned  at  all,  if  they  were  not  mendon- 
ed  as  being  the  valuation,  in  the  same  manner  as  in  the  other 
cases,  while,  as  they  were  the  rental  bolls  of  the  parsonage,  the 
valuation  could  hardly  be  made  otherwise ;  and,  on  the  other  hand, 
whatever  might  be  the  reason  for  valuing  the  stock  in  silver  money, 
even  where  the  valued  teind  has  to  stand  by  the  rental  boll,  it  is 
quite  clear  that  this  was  done  in  all  the  other  cases  in  this  report, 
and  also  in  the  report  in  the  case  of  Chalmers ;  and  although,  in 
this  instance,  this  valuation  is  awkwardly  introduced,  so  as  to 
make  the  silver  money  appear  as  the  value  of  the  stock  and  teind 
together,  the  Lord  Ordinary  is,  on  the  whole,  of  opinion,  that  this 
cannot  be  the  true  meaning,  and  that  substantially  the  meaning  is 
the  same  as  in  the  other  cases,  to  state  the  stock  and  teind  as  consisfr 
ing,  first,  of  the  303  score  merks  of  silver  money,  as  the  stock  pay- 
able to  the  heritor ;  and,  secondly,  of  the  rental  bolls  as  the  teind 
paid  and  payable  to  the  parson.  He  thinks  the  clause  cannot  be 
reasonably  construed  otherwise;  and,  on  the  whole,  that  the  case 
cannot  be  distinguished  from  that  of  the  Duke  of  Athol  v.  Chal- 
mers/ 


Upon  advising  the  case,  and  after  hearing  counsel,  a  majority  of 
the  Court  concurred  in  the  opinion  expressed  in  the  L«ord  Ordi- 
nary's note ;  and  the  following  interlocutor  waS  pronounced : 

'  The  Lords  having  advised  the  record  prepared  before  Loid 

<  Moncreiff,  Ordinary,  and  his  Lordship's  interlocutor  of  20  May 

<  last,  proceeding  thereon,  and  heard  counsel  fo^  the  parties,  find, 

<  that  the  just  interpretation  of  the  report  of  the  sub-commissioDen 

*  libelled,  as  respecis  the  teinds  of  Pittendynie  and  Millhole,  is, 

<  that  the  said  teinds  were  and  are  thereby  valued  at  20  bolls  We- 

*  tual,  two  parts  meal  and  third  part  bear,  being  the  old  rentalled 

*  bolls  paid  to  the  minister  of  Monedie,  or  their  tacksman ;  allow, 
'  ratify  and  approve  of  the  report  of  the  sub-commissioners  libelled, 

<  to  that  extent;  and  accordingly  find  and  dedare,  that  the  valoa- 

*  tions  of  the  said  teinds  at  twenty  bolls  of  victual,  two  parts  meal  and 

*  third  bear,  has  been,  now  is,  and  shall  continue  and  endure,  in  all 

<  time  coming,  as  the  just  worth  and  constant  yearly  avail  of  the 
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<  teinds,  parsonage  and  vicarage,  of  the  said  lands  of  Pittendynie  18  June  I83i. 

<  and  MiiUiole,  and  decern  accordingly.'  ^^^V^^ 

Thomson  v. 
The  Common 
lard  Momeniff,  Ordinary.        For  Minister,  ArfA«r/krd^  Qraham  BdL         Wm,  Fro-  Agent  in  the 

m-t  W.  S.  Agent         For  Common  Agent,  Keaift  J.  Mwrrojf*      Jamn  Lanomm^  Locality  of 
W.  a  Agent         TtM  Clerk.  Monedie. 

T. 


FIRST  DIVISION. 
No.  XC.  19  June  1834. 

ALLAN  FULLARTON 

against 

DIXONS. 

Factor* — BANKRUirr.— -itft^mfy  yrontieif  to  a  judicial  Jactor  on  the 
sequestrated  estate  of  a  mercantile  company^  the  partners  of  which 
were  dead,  and  their  representatives  at  variance  with  each  other^  to 
make  up  titles  in  his  own  person  to  the  heritable  property  belonging 
to  the  sequestrated  company^  and  to  sell  tlie  same  by  public  roup. 

Allan  Fullarton,  who  had  been  appointed  judicial  factor  on  the 
sequestrated  estate  of  the  Dumbarton  Glass- Work  Company,  pre- 
sented a  petition  to  the  Court  of  Session,  narrating  his  appoint- 
meot,  and  stating,  that  the  estates  under  his  management  were  of 
great  Ikiagnitude,  and  involved  in  the  greatest  confusion ;  and  it 
was  very  essential  that  the  heritable  property  should  be  brought  to 
sale  as  soon  as  possible.  All  the  partners  of  the  company  being 
dead,  the  feudal  title  to  the  heritable  property  was  in  hsereditate 
jacente  of  several  deceased  partners,  for  the  company's  behoof.  It  was 
therefore  of  advantage  that  a  title  should  be  made  up  in  the  petition- 
ei^s  person,  for  behoof  of  all  concerned,  and  with  a  view  to  a  sale ; 
and  it  was  the  more  necessary  for  the  Court  to  interpone  their  au- 
thority in  this  particular  case,  as  the  representatives  of  the  different 
partners  were  at  variance  among  themselves,  and  doing  every  thing 
in  their  power  to  obstruct  the  petitioner  in  the  discharge  of  his 
duty.  The  petition  therefore  prayed  for  warrant  of  service,  and 
thereafter  <  to  grant  warrant  to  and  authorise  the  petitioner,  as  ju- 

<  dicial  factor  upon  the  foresaid  sequestrated  estate,  to  complete 

<  feudal  titles,  to  the  heritable  subjects  of  which  it  is  partly  com- 
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19  June  1834.  <  posed,  in  his  person,  so  as  to  vest  the  same  in  him  as  judical  fiio- 

*  tor,  for  behoof  of  all  parties  interested,  and  subject  to  the  future 
^  orders  and  directions  of  the  Court ;  to  grant  warrant  to  and  ao- 
<  thorise  the  petitioner  to  expose  and  sell  the  said  properties,  by 

*  public  roup,  upon  due  intimation,  at  prices  and  under  articles  of 
'  roup  to  be  fixed  by  your  Lordships,  or  as  you  may  direct,  the  free 
'  proceeds  of  such  sales  being  thereafter  disposed  of  as  your  Lord- 

*  ships  may  appoint,'  &c. 

Answers  were  lodged  to  this  petition  for  the  trustees  of  one  of  the 
deceased  partners,  in  which  they  admitted  the  expediency  and  even 
the  necessity  of  a  sale  of  the  heritable  property ;  but  contended,  that 
it  was  contrary  to  all  practice  to  authorise  the  titles  to  be  made  up 
in  the  person  of  the  judicial  factor.  These  titles  should  be  made 
up  in  the  persons  of  the  representatives  of  the  partners ;  at  all  events, 
the  petitioner  ought  to  be  ordained  to  find  additional  caution,  hdcat 
completing  such  titles  in  his  own  person. 

Judgment.  The  Court  granted  the  prayer  of  the  petition,  with  expenses. 


Act.  ChristtMon,         Wm,  Renny,  W.  S.  Agent 
Cfraham,  W.  S.  Agent.         it  Clerk. 


AlL  H.  •/•  Rcbertum.        7]h. 

T. 


SECOND  DIVISION. 


No.  XCL 


19  June  1834 


GEORGE  TULLOCH 

affainst 

LADY  WILLOUGHBY  D'ERESBY  and  Hfia  Husbakd. 


Competition, — Poinding. — Bankrupt. — Stat.  Geo.IIL§  187, 
— JuRiSDici'ioN. — I.  A  sequestration  andpoimding^  summarify is- 
sued by  a  baron-bailie^  does  not  pine  a  prefirenee  for  arrears  of  rent, 
in  competition  untk  the  tenants  other  creditors,  who  have  premevdg 
poinded  his  effects. 

IL  Whether  a  poinding  by  warrant  of  a  baron-bailie  is  indudei  in  At 
regulations  of  the  bankrupt  act,  respecting  poindings  generally  f 

The  pursuer,  TuUoch,  by  virtue  of  a  warrant  in  a  decree,  obtained 
by  him  from  the  Sheriff  of  Perthshire,  against  one  Tainsh,  who  was 
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tenant  of  the  defenders,  executed  a  poinding  of  that  person's  effects ;  ig  June  1834. 
andy  upon  24  September  IddO,  the  Sheriff  granted  the  usual  war-     ^^^^y^ 
rant  of  sale,  to  take  place  on  5  October  thereafter.     But,  in  the  7^1'^^j!,?!- 

^  Lady  Wil- 

meantime,  the  defenders  presented  a  petition  to  their  baron*-bailie,  loughby 
praying  for  decree  against  Tainsh  for  rents  in  arrear  and  current,  2*^^**  ^^  '"** 
for  sequestration  and  warrant  of  sale,  superseding  execution  for  the 
earrent  rent  until  the  term  of  payment ;  and,  lastly,  for  interdict 
against  the  sale  of  the  articles  poinded  by  the  pursuer.     The  bailie 
summarily  awarded  sequestration,  and  interdicted  the  sale,  unless 
upon  caution  to  pay  the  rents  for  which  the  defenders  should  be 
found  to  have  a  right  of  hypothec     Thereafter,  the  bailie  pronoun- 
ced a  decree  in  absence,  containing  a  warrant  of  poinding  against 
Tainsh  for  the  rents  actually  due.     The  petition  having  been  ser- 
ved abo  upon  the  pursuer  and  the  messenger  employed  by  him  in 
conducting  his  poinding,  they  gave  in  answers,  objecting  to  the 
baron^bailie's  jurisdiction,  and  stating  defences  on  the  merits.    The 
bailie  sustained  his  jurisdiction;  and  in  respect  the  defenders  had 
a  preferable  right  of  hypothec  for  the  current  year's  rent,  continued 
the  interdict,  until  caution  should  be  found  for  the  same.     Under 
the  bailie's  warrants  of  poinding  and  sale,  the  defenders  sold  part 
of  their  tenant's  effects,  which,  as  stated,  were  previously  poinded 
by  the  pursuer,  although  the  appointed  day  of  sale  had  not  yet  ar- 
rived ;  but,  upon  that  day,  the  pursuer,  disregarding  the  bailie's  se- 
questration and  interdict,  proceeded  to  sell  the  remainder  of  Tainsh's 
crop,  in  consequence  of  which,  upon  the  application  of  the  defend- 
ers, the  bailie  (21  July  1831)  gave  judgment  against  the  pursuer 
and  messenger  for  the  amount  of  the  current  year's  rent 

These  proceedings  at  the  instance  of  the  defenders  were  chal* 
lenged  in  this  reduction  by  TuUoch,  on  th^  grounds,  inter  alia,  that 
the  poinding  under  the  Sheriff's  warrant  was  a  completed  diligence 
to  the  effect  of  excluding  the  baron-bailie's  jurisdiction  ;  and  that 
the  poinding  which  issued  from  the  latter  judge  was  in  itself  null 
and  ineffectual,  because  in  disconformity  to  the  regulation  of  the 
bankrupt  act  respecting  poindings. 

The  Lord  Ordinary  ^  reduced  the  decree  of  date  31  July 
'  1831,  and  decerned ;  but,  quoad  ultra,  sustained  the  defencen, 
( assoilzied  the  defenders,  and  decerned ;  and  found  no  expenses 
'  doe  to  either  party.'  The  following  note  was  subjoined  to  this 
interlocutor:  <  The  Lord  Ordinary  has  no  doubt  that  the  juris- 
'  diction  of  the  baron-bailie  still  subsists  on  such  questions.     There 

<  may  be  a  question,  whether  a  poinding  by  warrant  of  the  bailie's 
'  decree  falls  under  the  rules  of  the  bankrupt  act,  or  still  continues 
*  a  peculiar  case,  under  the  exception  of  the  statute  1669,  c.  4,  as 

<  explained  by  the  authorities.     But  the  Lord  Ordinary  finding  it 
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19  June  1634.  <  broadly  laid  down  by  Mr  Erskine,  (3.  6.  21,)  that,  <  in 

^^^^V^^    '^  quence  of  this  reservation,  barons  may,  by  the  present  law,  poind 

Lad^wiU      ^^  ^^^^^  tenants  for  the  arrears  of  rent  fixed  by  decree,  not  only 

loughby  ^<  without  an  antecedent  charge,  but  even  instanter,  after  pronoun- 

HiwbwS^  "^  "  ^*°^  *^®  decree,  without  awaiting  the  days  that  are  ordinarily  in- 

<<  dulged  to  debtors  when  a  charge  is  given  them  on  a  decree  ;*  and 

<  seeing  no  statutory  provision  on  the  subject  that  can  be  conuder- 
^  ed  as  a  repeal  of  the  law,  and  no  authority  which  holds  it  to  be 

<  repealed,  conceives  that  the  rule  must  still  be  the  same ;  and  sees 
^  no  cause  for  reducing  the  proceedings  in  this  case,  which  appear 

*  to  have  been  in  other  respects  right  and  just ;  but  the  decree  of 

<  31  July  1831  was  plainly  irregular  and  illegal,  and  must  be  re- 

<  duced.     That  decree,  however,  not  having  been  acted  on,  the  re- 

*  duction  of  it  leads  to  no  other  consequence/ 

The  pursuer  having  reclaimed^  Lard  Gknlee  observed — I  con- 
fess I  differ  from  the  Lord  Ordinary's  opinion,  that  the  proceedings 
before  the  bailie  have  been  in  all  respects  right  and  just.  No  doubt 
a  landlord  is  entitled  not  only  to  get  a  decree  in  bis  own  court  con- 
stituting his  claim  for  arrears  of  rent,  but  also  a  warrant  to  poind 
the  tenant's  effects  for  the  same.  But  what  right  had  this  landlord, 
more  than  any  other,  to  a  preference  over  the  tenant's  other  cre- 
ditors, for  the  arrears  in  question  ?  The  utmost  the  landlord  could 
demand,  was  to  be  admitted  as  claimant  in  competition  with  the 
pursuer.  The  bailie's  decree,  followed  with  the  warrant  of  poind- 
ing and  sale,  was,  in  the  iace  of  the  pursuer's  diligence,  an  unjust 
decree,  contrary  to  common  law,  without  reference  to  the  bankrupt 
act,  or  any  other  statute. 

The  Lards  JusHce-Clerk  and  Meadawbank  concurred. 

Lord  Cringletie  was  of  opinion,  that  the  objection  did  not  lie  to 
the  decree  of  the  bailie,  which  only  interdicted  the  pursuer  from 
selling  what  was  hypothecated  to  the  defenders,  but  to  the  pro- 
ceeding of  the  officer  of  the  bailie-court  in  giving  effect  to  that  de- 
cree, and  the  relative  warrants  of  poinding  and  sale,  in  preference  to 
the  pursuer's  diligence. 

The  Court  altered  the  interlocutor  so  far  as  it  sustained  the  de- 
fences, reserving  all  questions  of  preference  and  expenses. 

Lord  Moncrtiff,  Ordinary.  For  the  Pursuer,  Dmu,  Brown  ff  MOkrt  W.  St 

Agents.        For  tbe  Defenders,  Rutherfitrd,  Geo.  D^ndaSn        Dundas  j-  WiboH, 
W.  S.  Agents.         F,  Clerk. 

S. 
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FIRST  DIVISION. 

No.  XCII.  20  June  1884. 

EDWARD  RAILTON 

against 

ROBERT  MUIRHEAD. 

Hypothec. — Poinding. — An  heritable  creditor^  after  obtaining  a  de- 
cree ofmaiUs  and  duties  against  the  tenants  of  the  subject  over  which 
his  security  extended^  having  allowed  the  debtor — who  was  proprie-' 
tor^to  enter  into  possession  of  the  subjects^  under  the  firm  of  a  com" 
pang  of  which  he  uhu  the  sole  partner  ;  and  having  brought  a  SC" 
questration  against  the  company  as  his  tenants^  but  having  failed  to 
make  out  any  agreement  for  a  lease  with  the  debtor  and  proprietor  or 
the  company  i^^found^  that  he  was  not  entitled^  under  his  decree  of 
maills  and  duties^  or  sequestration^  to  interdict  a  poiTiding  at  the  tn- 
slance  of  a  personal  creditor  of  the  company. 

In  March  1822,  William  Russell,  merchant  in  Falkirk,  executed, 
in  &your  of  Muirhead,  a  bond  and  disposition  in  security  over  cer- 
tain subjects  in  Falkirk,  for  the  sum  of  L.450.  Upon  this  bond 
Muirhead  was  infeft ;  and  the  debtor  having  failed  in  paying  the 
interest,  Muirhead  raised  an  action  of  maills  and  duties,  and,  in  May 
1830,  obtained  decree  against  the  tenants  of  the  property,  whose 
joint  rents  amounted  to  L.55.  At  Whitsunday  1831,  Russell, 
carrying  on  business  under  the  firm  of  W.  J.  Russell  and  Com- 
pany, took  possession  of  the  subjects.  In  June  1832,  Muirhead 
presented  a  petition  of  sequestration  against  W.  J.  Russell  and 
Company,  in  which  he  narrated  his  bond  and  decree  of  maills  and 
duties,  and  that  the  principal  sum  in  that  decree  was  still  due,  be- 
sides arrears  of  interest ;  that  the  premises  had  been  possessed  by 
W.  J.  Russell  and  Company  since  Whitsunday  1831,  who  were 
due  and  owing  the  rent  thereof,  at  the  rate  of  L.55  sterling  annually, 
from  the  time  they  entered  into  possession,  and  therefore  craving 
sequestration,  which  was  accordingly  awarded.  Muirhead  then  pre- 
sented another  petition  to  the  Sheriff,  narrating  all  these  proceed- 
ings ;  and,  iartiber,  that  Edward  Railton  had  caused  a  poinding  to 
be  executed  of  the  goods,  furniture,  and  other  effects  of  Russell  and 
Company,  and  had  obtained  a  warrant  to  sell  the  same,  and  there- 
fore praying  for  an  interdict  against  carrying  that  warrant  into  effect, 
until  the  petitioner's  claims  were  first  settled. 
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20  June  1834.  In  answer  to  this  petition  it  was  stated,  that  William  Russell 
was  the  sole  partner  of  the  firm  of  W.  J.  Russell ;  that  he  entered 
into  possession  not  as  tenant  but  as  proprietor ;  and  therefore  the 
petitioner,  who  was  merely  an  heritable  creditor,  was  not  entitled  to 
exercise  a  landlord's  right  of  hypothec,  and  under  it  to  interrapC  the 
legal  diligence  of  the  respondent  against  his  debtor. 

The  Sheriff  pronounced  the  following  interlocutor :  *  Finds,  that 

<  the  poinded  effects  in  question  are  hypothecated  to  the  pursuer,  to 

*  the  extent  of  the  rent  payable  by  the  tenants  of  the  premises ;  and 

<  finds,  accordingly,  that  the  pursuer  was  entitled  to  sequestrate  for 

<  more  than  the  current  annualrent  of  his  bond :  Therefore  con- 

*  tinues  the  interdict  in  terms  of  the  conclusions  of  the  complaint; 

*  and  finds  the  defender,  Railton,  liable  in  the  fees  of  extract ;  bot, 

*  in  the  circumstances  of  the  case,  finds  no  expenses  due,  and  de^ 

*  cerns.' 


Advocator's 
Pleas. 


Railton,  in  an  advocation,  pleaded — 

]  •  The  alleged  right  of  the  respondent  to  exclude  the  adrocator, 
as  the  poinding  creditor,  is  founded  od  a  pretended  right  of  hypo- 
thec over  the  goods  poinded ;  but  he  possesses  no  such  right  widi 
regard  to  these  goods.  The  disposition  by  the  common  debtor  in 
favour  of  the  respondent  is  merely  a  disposition  in  security  over  the 
heritable  subjects  therein  mentioned,  for  payment  of  a  certain  debt, 
and  gave  the  respondent  no  hypothecary  right,  whereby  he  can  ex- 
clude the  advocator  with  regard  to  the  poinded  goods. 

2.  Neither  is  any  such  right  given  by  the  decree  of  maills  and 
duties  founded  on  by  the  respondent,  which  gives  him  nothing  more 
than  a  right  to  levy  a  certain  part  of  the  rents  from  the  tenants  then 
in  possession,  and  against  whom  the  said  decree  was  obtained.  These 
tenants  were  removed  from  the  possession  long  before  the  poinding 
was  executed,  and  the  premises  on  which  the  poinded  goods  were 
situated  were  in  the  sole  occupation  of  the  common  debtor  hioH 
self;  therefore,  even  supposing  the  respondent  to  have  obtained 
any  possessory  right  to  these  premises,  in  virtue  of  the  action  of 
maills  and  duties,  he  had  abandoned  such  right  by  thus  allowing 
the  proprietor  to  resume  possession. 

3.  There  is  no  pretence  for  saying  that  the  W.  J*  Russell  and 
Company,  who  occupied  the  premises  at  the  date  of  the  poinding, 
was  any  other  than  the  common  debtor  himself — BelTs  Cammoh 
tarieSj  vol.  ii.  p.  625.  Neither  is  there  any  ground  for  saying  that 
the  common  debtor,  by  whom  the  premises  were  then  occupied, 
held  them  as  tenant  under  the  respondent ;  the  respondent  having 
no  power  to  let  to  the  common  debtor  what  was  his  (the  common 
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debtor's)  own  property ;  and,  in  point  of  fact,  no  arrangement  of  80  Jun«  1834. 
such  a  nature  having  ever  taken  place  between  these  parties. 

4.  In  these  circumstances,  the  respondent  had  no  right,  in  virtue  ]jj|rbe«d. 
either  of  the  disposition  in  security,  or  the  decree  of  maills  and  du-    —  ^ 
ties,  to  any  hypothec  over  the  goods  in  question,  so  as  to  exclude  p^^^ 
and  defeat  the  right  of  the  advocator  as  a  poinding  creditor.     At  all 
events,  and  even  supposing  the  respondent  to  have  such  a  prefera- 
ble right,  it  cannot  be  held  to  extend  to  the  whole  of  the  poinded 
goods,  or  to  the  whole  amount  of  the  rent  for  which  the  subjects 
were  formerly  let,  and  for  which  the  respondent  now  concludes,  but 
must  be  restricted  to  the  annual  interest  of  the  sum  secured  over 
the  property  by  the  above-mentioned  disposition  in  security — Par- 
kers V.  Douglas,  Heron  and  Company,  5  Feb.  1783,  AL  2868. 

Pleaded  for  the  respondent — 

1.  The  respondent,  in  virtue  of  the  redeemable  conveyance  in  Respondent's 
his  favour  of  the  subjects  which  belonged  to  William  Russell,  the 
assignation  to  the  maills  and  duties  in  that  conveyance,  and  the  re- 
corded infeftment  thereon,  by  which  the  assignation  was  intimated, 
and  the  debt  made  real,  is  entitled  to  a  preference  over  the  move- 
ables in  dispute,  in  competition  with  the  advocator,  a  pei'sonal  credi- 
tor, and  whose  diligence  is  confessedly  incomplete — Parkers  v.  Dou- 
glas, Heron  and  Company,  5  Feb.  1783,  ilf.2868 — Lady  Kelhead, 
1748,  Nov.  2.  M.  2785— Webster,  1780,  July  la  M.  2902— and 
Erskiue,  1748,  Nov.  2.  M.  2901— TuUis,  June  18.  1817.  The 
decree  in  the  action  of  maills  and  duties,  obtained  by  the  respondent 
long  prior  to  the  advocator's  diligence,  gives  the  respondent  a  right 
to  recover  and  intromit  with  the  whole  rents  due ;  and  is  operative, 
not  merely  in 'a  question  with  the  tenants  and  proprietor  who  were 
called  in  the  action,  but  as  a  oonstant  title  of  possession — Boss's 
Lectures^  vol.  ii.  p.  439 — Erskine^  b.  4,  tit.  1,  §  49. 

2.  The  assumption,  on  which  the  case  of  the  advocator  rests, 
that  the  decree  of  maills  and  duties  was  abandoned,  and  the  pro<- 
prietor  allowed  to  repossess  the  subjects,  without  any  liability  for, 
or  agreement  to  pay,  rent,  is  contrary  to  the  fact,  unsupported  by 
any  relevant  averment  of  a  written  discharge  having  been  executed 
of  that  decree,  or  of  the  liabilities  under  which  the  respondent 
came  as  possessor ;  and  is  farther  contrary  to  the  reason  and  pro- 
bability of  the  thing.  The  assume!  identity  of  William  Russell 
and  W.  J.  Russell  and  Company,  is  immaterial,  inasmuch  as  the 
respondent  was  not  prohibited  by  statute,  nor  common  law,  from 
letting  the  premises  to  the  party  having  the  reversionary  right  in 
the  subjects ;  and  the  plea  of  the  advocator,  founded  upon  the  as- 
sumed restoration  of  the  original  proprietor  to  possession,  is  further 
untenable,  inasmuch  as  that  possession  was  given  to  the  company, 
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20  June  1834.  a  different  individual  in  law^  and  the  premises  were  used  for  com- 
pany purposes. 

3.  Upon  the  assumption  that  Russell  and  Company  were  not 
tenants  under  the  respondent,  and  so  not  under  the  protection  of 
the  Stat.  1  Robert  I.  c  7,  the  respondent,  in  virtue  of  his  real  right 
in  the  subjects,  and  for  recovery  of  his  debt,'  which  is  a  debitmn 
fundi,  is  entitled  to  a  preference  over  the  whole  moveables  on  the 
ground  of  the  subjects,  and  not  merely  to  a  preference  to  the  ex- 
tent of  the  rents  due — Bankton^  b.  ii.  tit  6,  §  8— ^«f,  voL  iL  p.  436. 
The  respondent,  as  heritable  creditor  infeft,  and  in  right  of  a  de- 
cree of  maills  and  duties,  is  entitled  to  be  preferred,  not  merely  to 
the  extent  of  the  annualrent  due  upon  his  bond,  but  of  the  rents 
in  medio— 1780,  July  13.  Webster,  M.  2902. 


The  Lord  Ordinary  <  advocated  the  cause,  and  before  farther 
answer,  allowed  the  respondent  a  proof  of  his  averment,  that  after 
the  expiry  of  the  leases  of  the  tenants,  against  whom  the  decree 
of  maills  and  duties  was  obtsuned,  the  proprietor,  Russell,  who,  it 
is  now  admitted,  is  the  sole  partner  of  the  firm  of  W.  J.  Russell 
and  Company,  and  therefore  identical  with  that  company,  entered 
into  possession  of  the  subjects  over  which  the  respondent's  heri- 
table bond  extends,  not  as  proprietor  of  the  subjects,  but  by  a  spe- 
cial agreement  with  the  respondent,  by  which  he  becaaie  bound 
to  pay  to  the  respondent  an  yearly  rent  of  L.55  sterling.' 

Note. — *  Whether  an  heritable  creditor  ever  had  a  lien,  ipso  jure, 
over  the  moveables  on  the  land  covered  by  his  security,  is  now 
become  matter  only  of  antiquarian  research.  It  is  settled  law,  tha^ 
practically,  he  has  no  such  lien  now,  but  must  proceed  to  affert 
them  by  diligence.     By  a  decree  of  maills  and  duties,  he  will  ob- 
tain the  benefit  of  the  landlord's  hypothec  over  the  crop,  stodc, 
and  moveables  of  the  tenants,  to  be  made  effectual  by  a  seques- 
tration.    By  a  poinding  of  the  ground,  he  may  attach  the  effects 
of  the  landlord,  and  those  of  the  tenants  to  the  extent  of  the  renti 
due  by  them.     In  the  present  case  the  respondent  did  not  pmnd 
the  ground ;  he  has  sequestrated  the  property  of  Russell ;  and  the 
effect  of  that  sequestration  must  depend  on  the  fact,  whether  Rus- 
sell entered  into  possession  in  the  character  of  landlord,  or  by  vir- 
tue of  an  agreement,  by  which,  as  tenant,  he  was  to  pay  a  rent 
to  the  respondent     The  LVrd  Ordinary  cannot  hold  the  decree 
in  absence  in  the  sequestration  as  a  proof  of  the  existence  of  such 
agreement,  in  a  question  with  the  advocator,  who  was  no  party 
to  the  process.' 

The  respondent  afterwards  lodged  a  minute,  stating,  that  the 
smd  William  Russell,  who,  it  now  turns  out,  was  the  sole  partner 
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of  the  firm  of  W.  J.  Rassell  and  Company,  but  who  gave  out,  20  June  1834. 
and  led  the  reBpondent  to  believe,  that  there  were  other  partners 
in  company  with  him,  for  whom,  as  well  as  for  himself,  the  agree-  Muirhead. 
ment  was  made,  is  now  dead :  That  the  agreement  between  the 
respondent,  and  the  said  William  Russell,  as  acting  for  the  alleged 
company,  was  not  in  writing :  That,  in  consequence  thereof,  the 
respondent  is  not  able  to  instruct  his  averment  as  to  the  said  agree- 
ment, otherwise  than  by  the  evidence  already  adduced,  and  the 
drcumstances  stated  and  admitted  on  record.  He  therefore  craved 
the  Lord  Ordinary  to  resume  consideration  of  the  cause,  and  to 
pronounce  such  order  therein  as  to  his  Lordship  might  seem  pro- 
per, regard  being  had  to  the  foregoing  statement  and  admission. 

The  Lord  Ordinary,  upon  advising  this  minute,  pronounced  the 
following  interlocutor:  ^  In  respect  it  is  now  admitted  by  the  respon- 
<dent,    that  he  is  unable  to  instruct  his  averment,  that  Russell 

<  entered  into  possession  of  the  subject  in  question  in  virtue  of  a 

<  special  agreement,  by  which  he  became  bound  to  pay  a  yearly  rent 

<  to  the  respondent,  and  in  respect  that  the  petition  for  sequestra- 

*  tion  was  presented  by  the  respondent,  not  in  the  character  of 

*  a  creditor  having  a  lien  over  the  moveables  on  the  property  by  vir- 

*  tue  of  his  heritable  bond,  but  solely  for  the  purpose  of  attaching 

*  the  goods  covered  by  his  hypothec  as  landlord,  alters  the  interlo- 
^cutor  ci  the  Sheriff;  recals  the  interdict,  and  decerns:  Finds  no 

<  expenses  due.' 
Note. — *  The  question  alluded  to  in  the  former  note,  viz.  Whether 

*  an  heritable  creditor,  who  has  not  used  a  poinding  of  the  ground, 

*  can  attach,  by  a  summary  sequestration,  moveables  on  the  pro- 
^  perty  not  hypothecated  for  rent,  but  belonging  to  a  proprietor  in 

<  natural  possession,  is  not  raised  in  this  case.  The  petition  for  se- 
'  questration  does  not  proceed  on  the  allegation  of  such  a  right. 
'  It  sets  forth,  that  the  respondent  has  a  right  of  hypothec  over  the 

*  effects  for  payment  of  the  rents  due  and  to  become  due  to  him,  and, 
f  in  order  to  make  this  right  effectual,  that  the  application  is  made. 

<  No  expenses  are  found  due,  because  the  advocator  in  the  inferior 
^  court  admitted,  erroneously  in  point  of  law,  that  there  was  an 

<  hypothec  to  some  extent,  and  argued  his  case  on  that  supposition.' 

The  respondent  reclaimed,  but  the  Court  unanimously  adhered.   JudgmeDt. 

Lord  President. — The  respondent  admits  in  his  minute  that  he  Opinion  of 
cannot  make  out  the  allegation,  upon  which  alone  his  claim  could 
rest,  viz.  that  Russell,  or  Russell  and  Company,  were  his  tenants. 

Lord  Conhwi$t  Ordinary.        Act  Rvtktrfitrd^  Chtape,        Tkonuu  Leburn,  S.  S.  C. 
Agent.         Alt.  Jamuan,  Pattan.        Jag,  Bumy  W.  S,  Agent.        B,  Clk. 

T. 
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No.  XCIII.  21  June  1834. 

JAMES  HAMILTON 

offainst 

The  duke  OF  QUEENSBERRY'S  EXECUTORY 

Trust,  (Accession  to.) — Cautio  Juratoria. — Legal  Diu* 
GENCE. — Lodging  a  claim  with  a  trutiee^  to  whom  the  debtor  had 
conveyed  his  estate^  for  behoof  of  creditors^  and  an  apparent  acquies" 
cencefor  some  years  in  the  trust-managementj — found  not  to  import 
the  claimants  accession  to  the  trusty  even  to  the  effect  of  entitling  the 
debtor  to  have  personal  diligence  suspended  on  caution. 

In  1815,  Mr  Hamilton,  being  embarrassed  in  his  circumstances,  exe- 
cuted a  trust-deed  of  his  whole  means  and  estate,  in  favour  of  the 
late  Mr  John  Campbell  quartus,  writer  to  the  signet,  for  behoof  of 
his  creditors ;  it  being  stipulated,  that  L.600  a-year  out  of  the  trust- 
estate  should  be  paid  to  the  truster  himself,  and  that  the  creditors 
should  refrain  from  taking  separate  measures,  either  against  his  per- 
son or  estate ;  and  a  deed  of  accession  was  subscribed  by  almost  the 
whole  of  the  creditors*  Mr  Campbell  acted  as  trustee  for  several 
years ;  and,  upon  his  resignation,  the  creditors,  in  the  exercise  of 
their  powers  under  the  trust,  elected  a  new  trustee,  who  continued 
the  management  till  his  death  ;  subsequently  to  which  event  there 
was  no  trustee,  and  no  concerted  mode  of  management  on  the  part 
of  the  creditors. 

The  executors  of  theDukeof  Queensberry  having,  before  the  exe- 
cution of  this  trust,  obtained  a  decree  in  absence,  in  an  action  of  con- 
stitution, against  Hamilton,  shortly  afterwards  lodged  with  his  trus- 
tee their  claim  of  debt,  with  relative  documents  and  vouchers,  accom- 
panied by  a  letter  from  their  agents,  stating,  *  that  being  informed 
^  that  Mr  Campbell  was  appointed  trustee  for  Mr  Hamilton,  and 

<  that  the  creditors  were  required  to  lodge  with  him  their  claims  and 

<  grounds  of  debt,  they  therefore  sent  herewith  the  executors'  churn 

<  against  Mr  Hamilton,  with  state  of  debt  and  vouchers.'  Mr 
Campbell  accordingly  stated  the  claim  of  the  executors  in  the  list 
of  debts  for  which  the  trust-estate  was  liable.  Some  few  years  af- 
terwards the  agent  of  the  executors  wrote  again  to  Mr  Campbell, 
referring  to  their  former  communication,  and  adding,  that  ^  we  ex- 

<  pected  that  this  debt  would  have  been  long  ago  paid,  as  we  had 
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<  understood  that  Mr  Hamilton's  estates  were  conveyed  to  you  in  31  June  1834. 
'  trust,  in  order  to  a  sale  for  the  payment  of  the  creditors.     In  case    "^^^y^ 

<  there  is  no  certainty  of  a  speedy  payment  under  Mr  Hamilton's  xhrDuke^of 

<  trust,  we  shall  consider  it  necessary  to  resort  to  separate  measures  on  Queensberrj's 

<  the  part  of  our  clients.'  There  was  some  correspondence  subse-  '®^^'*' 
qaently  between  the  executors'  agents  and  Mr  Hamilton  him- 
self, in  which  the  former  demanded  payment,  and  the  latter  requested 
indulgence.  At  length  the  executors  brought  an  action  of  adjudi- 
cation of  his  estates,  against  which  one  of  the  defences  given  in  by 
Hanulton  was,  that  the  pursuers  had  sanctioned  and  concurred  in 

the  trust,  and  were  not  therefore  entitled  to  resile  from  it,  and  adopt 
separate  measures  to  defeat  it  The  Lord  Ordinary  repelled  this 
defence,  and  ordered  the  usual  intimation  to  be  made,  as  in  a  first 
process  of  adjudication.  Thereafter,  the  executors,  who  had  not 
got  payment  of  any  part  of  their  debt,  having  raised  personal  dili- 
gence against  Hamilton,  he  presented  a  bill  of  suspension,  on  the 
ground  of  the  chargers'  alleged  virtual  accession  to  the  trust,  by 
which  a  supersedere  of  diligence  was  agreed  tQ^-^Bell,  \u  498*501, 
and  cases  there  cited.  The  bill  was  refused.  A  second  bill  was  of- 
fered, like  the  first,  without  caution, — to  which  it  was  answered^  1. 
That  not  only  did  the  respondents  not  sign  the  deed  of  accession, 
but  neither  they  nor  their  agents  ever  saw  the  trust-deed,  or  in  the 
slightest  degree  interfered  in,  or  were  consulted  regarding,"  or  had 
any  knowledge  of,  the  naanagement  of  the  a&irs  under  the  trust. 
The  circumstance,  that  the  respondents  lodged  their  claim  with 
Mr  Hamilton's  trustee,  and  asked  payment  from  him,  will  not  of 
itself  infer  accession  to  the  trust  If  they  were  ranked  by  the 
trustee,  along  with  the  other  creditors,  under  the  trust,  this  was 
done  without  their  consent  or  knowledge ;  and  the  correspondence 
with  Mr  Hamilton  plainly  implies,  that  he  did  not  consider  that 
they  were  bound  by  the  provisions  of  the  trust 

2.  That  the  respondents  are  not  precluded  from  pursuing  sepa- 
rate measures  is  res  judicata  by  the  interlocutor  in  the  adjudication 
at  their  instance,  which  repelled  the  defence  of  accession  to  the 
trust,  which  is  final. 

The  Lord  Ordinary  passed  the  bill,  and  issued  the  following 
note :  '  The  Lord  Ordinary  has  no  doubt  that  there  is  no  res  judicata. 

<  The  ground  of  objection  now  insisted  in  could  not  be  instantly 

<  verified,  when  the  order  of  intimation  in  the  process  of  adjudica- 

*  tion  was  pronounced  ;  and  therefore  the  judgment  was  merely 

<  that,  not  being  verified,  it  could  not  be  a  bar  to  that  order.     On  the 
^  merits,  he  only  means,  by  passing  the  bill^  that  he  thinks  the  let- 

*  ters,  with  the  claim  now  produced,  make,  at  least,  a  probable  case 


408 


DECISIONS  OF  THE 


No.  93. 


21  June  1834. 


Hamiltoo  v. 
The  Duke  of 
Quecnsberrj's 
Executors. 


to  entitle  the  complainer  to  a  sort  of  pergonal  protection,  till  the 
matter  is  discussed.  He  has  no  doubt  that  the  trust  is  sabsisting, 
and  that  the  chargers  could  call  a  meeting  of  the  creditors  to-mor» 
row,  for  appointing  a  trustee.  He  thinks  that  there  is  a  probable 
case  for  shewing  that  the  trustees  must  be  held  as  having  acceded ; 
and  a  probable  case  also  for  holding,  (though it  maybe  doubtful,) 
that,  if  they  did,  they  are  not  entitled  to  use  personal  diligence. 
If  there  were  caution,  the  Lord  Ordinary  would  have  no  doubt 
in  passing  the  bill ;  but,  as  it  is,  the  complainer  being  divested 
of  bis  estate,  he  thinks  it  would  be  hard  to  say  that  caution  is  in- 
dispensable. Every  other  creditor  acceding  might  raise  a  similar 
question,  and  demand  caution/ 


Opinion  of 
Court. 


Judgment 


The  interlocutor  being  brought  under  review,  Lcrd  Glenlee  said 
— That  unless  there  was  very  pregnant  evidence  of  accession,  there 
being  no  exception  against  the  debt  or  diligence  itself,  the  bill 
ought  not  to  be  passed.  But  here  there  was  nothing  produced  suf- 
ficient to  support  the  allegation  of  accession.  Of  course,  the  re- 
spondents, if  they  consented  to  the  passing  of  the  bill,  were  entitled 
to  insist  on  the  complainer  finding  ordinary  caution.  When  a 
party  shews  a  right  to  have  a  bill  passed  on  caution,  juratory  cau- 
tion may  do ;  but  Mr  Hamilton  has  foiled  to  shew  that  the  bill 
ought  to  be  passed  on  caution. 

The  other  Judges  were  of  the  same  opinion  ;  but  as  the  respon- 
dents expressed  their  willingness  to  have  the  bill  passed,  provided 
satisfactory  caution  were  found, 

The  Court  altered  the  interlocutor,  and  remitted  to  refuse  the  bill, 
unless  caution  were  found,  such  as  the  respondents  would  accept 


Lord  MowDf^ff^  Ordinary.  For  the  Complainer,  Jamutm,  Wkigkam.  Parpf^ 

Agent         For  the  Respondents,  JRntftcr/icn^  J,  TaiL        TaU  jr  Ywag,  W.  & 
Agents.         F,  Clerk. 
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No.  XCIV.  24JmelQS4. 

ISABELLA  REID  or  ARNOTT  and  Others 

offainst 
JOHN  REDDER. 

PfiooF.— Writ. — The  Christian  name  qfihe  dispanee  in  a  trust'^i^ 
paeitian  and  settlement  hamng  been  written  throughout  the  deed^  ex^ 
cept,  in  the  testing  clause^  upon  erasures^— fovndt  not  competent  to 
prove^  hy  the  writer  and  instrumentary  witnesses^  that  the  erasures 
and  superinductions  were  made  in  presence^  with  the  knowledge  and 
at  the  desire  of  the  granter^  immediaidy  before  he  subscribed  the  deedy 
and  that  the  testing  clause  was  oho  filled  up^  at  that  timcy  in  his  pre- 
sence.  ■ 

Jambs  Redder,  proprietor  of  Daviesdykes,  died  in  December 
1814,  unmarried,  but  leaving  three  natural  sons,  James,  John,  and 
Thomas.  John,  after  his  father's  death,  took  possession  of  Davies- 
dykes,  in  virtue  of  a  disposition  said  to  have  been  executed  in  his 
&vour  in  October  1810,  and  upon  which  infeftment  had  followed 
in  August  1811. 

The  pursuers,  the  heirs-at*law  of  the  deceased  James  Redder, 
brought  the  present  reduction  of  that  disposition,  on  the  ground  of 
its  being  null  and  vitiated  in  substantialibus,  the  Christian  name  of 
the  alleged  disponee,  *  John,'  having  been  written  throughout  the 
deed  upon  erasures.  The  ground  of  reduction  was  stated  in  the 
summons  as  follows :  ^  The  said  disposition,  or  disposition  and  as- 

*  signation,  is  not  a  deed  valid  by  the  law  of  Scotland,  in  &vour  of 

<  the  said  John  Redder,  so  as  to  convey  heritage,  or  in  any  way  t6 

*  prove  the  will,  purpose,  or  disposition  of  the  granter,  and  is,  in 

*  particular,  vitiated  and  erased  in  all  the  parts  thereof,  wherein  the 

<  name  of  the  pretended  grantee,  John  Redder  or  Calder,  the  na« 

<  tural  son  of  the  said  James  Redder,  is  written ;  that  is,  the  said 

<  word  *  John,'  occurring  in  the  dispositive  clause,  procuratory  of 

*  resignation,  and  precept  of  sasine,  and  generally  throughout  the 

*  body  of  the  deed  or  instrument,  and  also  on  the  back  or  descrip* 

*  lion  of  the  same,  is  written  upon  an  erasure,  whereby,  as  the  said 
^  words  so  written  upon  erasure  must,  in  law,  be  held  and  consider- 

<  ed  as  pro  non  scripto,  and  as  the  deed  does  not  prove  that  it 
'  was  executed  in  favour  of  the  pretended  grantee,  whose  name  is 

VOL.  IX.  2  E 
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24  June  1834.  <  thils  written  On  an  erasure,  all  the  essential  and  indispensable  parts 
^^V^^    *  of  the  deed  or  instrument  are  rendered  void  and  ineffectual  in 

and  Others  v.   *  ^^  ^  ^°^  ^^^  ^^^  ^^^^  being  thus  void  and  ineffectual  in  law, 
Kedder.  <  was  incapable  of  conveying  from  the  pursuers,  the  heirs-at^lawof 

<  the  said  James  Kedder,  his  said  heritage ;  and  the  infefbnent  fol- 

*  lowing  upon  the  said  deed  is,  by  virtue  of  the  radical  defect  in  the 

*  warrant  on  which  it  proceeded,  also  void  and  ineffectaal  in  kur, 

<  and  incapable  of  forming  an  investiture  or  title  to  the  said  pro- 

*  perty.' 

There  was  no  dispute  as  to  the  fact  of  the  Christian  name  of  the 
defender  being  throughout  the  deed  written  upon  erasures.  In- 
deed thb  was  quite  apparent  from  the  deed  itself.  But  the  defend- 
er stated  that  this  had  arisen  from  the  following  circumstances: 
The  defender  had  lived  about  twenty  years  with  his  fiither,  and 
having  been  of  great  service  to  him  in  managing  the  farm,  his  Ci- 
ther had  often  expressed  his  intention  of  leaving  him  his  property: 
That  he  gave  instructions  to  a  man  of  business  to  prepare  a  deed 
to  that  effect,  which  was  done ;  but  the  writer,  supposing  that  the 
son's  name  was  the  same  with  the  &ther,  had  made  the  deed  in 
favour  of  <  James  Kedder  junior/  When,  however,  the  deed  wu 
read  over  to  the  testator  before  signing,  the  mistake  was  discovered, 
and  corrected  by  erasing  the  words  James  and  junior,  and  inserting 
the  word  John.  This  was  done  in  presence  of  the  testator  and  the 
instrumentary  witnesses,  after  which  the  testing  clause  was  filled 
in  and  signed.  In  the  testing  clause  the  name  was  correct.  It  bore 
that  the  deed  *  was  subscribed  by  me,  in  favour  of  the  said  John 

*  Kedder,  my  son,  at  Daviesdykes,  this  6th  day  of  October  1810;' 
but  it  made  no  mention  of  the  erasures.  In  these  circumstances, 
the  defender  offered  to  prove,  by  the  writer  and  the  instrumentary 
witnesses,  that  the  erasures  and  alterations  were  made  in  the  pre- 
sence of  the  testator,  and  by  his  desire,  and  before,  or  at  the  time^ 
when  he  subscribed  the  deed,  and  that  the  testing  clause  was  then 
also  filled  in,  as  it  now  stands,  in  his  presence. 

The  Lord  Ordinary  allowed  this  proof,  by  the  following  interlo- 
cutor and  note  :  *  The  Lord  Ordinary  having  considered  the  dosed 

*  record,  and  heard  parties'  procurators  thereon,  and  thereafter  made 

*  avisandum,  and  particularly  attended  to  the  nature  and  apparent 

<  state  of  the  deed  under  reduction,  finds  it  competent  for  the  de- 

<  fender  to  prove,  by  the  writer  and  instrumentary  witnesses  sub- 
*■  scribing  the  said  deed,  or  any  of  them,  that  the  Christian  name 

<  John,  prefixed  to  the  word  Kedder  in  the  various  parts  of  the 

<  deed,  was  written  upon  the  erasures,  as  it  now  appears,  in  the 

<  presence  of  the  deceased  testator,  and  before,  or  at  the  time  when. 
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he  sabscribed  the  said  deed ;  and  that  the  testing  clause  was  then  24  June  18a4h 
also  filled  up  as  it  now  stands  in  his  presence :    Before  answer,     ^*"^*'V^*^ 
allows  him  a  proof  accordingly,  and  to  the  pursuer  a  conjunct  ^^J  ooierTv! 
probation,  in  reference  to  the  said  special  facts ;  and  grants  war-  Kedder. 
rants  for  letters  of  diligence,  at  the  instance  of  both  or  either  of 
the  parties,  for  citing  witnesses  and  havers/ 

Naie, — <  If  there  were  a  necessity  for  the  Lord  Ordinary  decid- 
ing on  the  deed  as  it  stands,  without  any  proof,  though  he  should 
think  the  case  doubtful,  the  inclination  of  his  opinion  is  in  favour 
of  the  validity  of  the  deed ;  because,  when  the  terms  and  appear- 
ance of  the  testing  clause  are  carefully  attended  to,  he  thinks  that 
it  removes  all  the  substance  of  the  objection  founded  on  the  era- 
sures* It  has  evidently  been  written  all  at  one  time,  and  with 
the  same  ink  with  which  the  word  John  has  been  inserted ;  and 
the  words  employed  in  it,  *  in  &vour  of  the  said  John  Kedder,' 
are  evidence,  on  the  face  of  the  deed,  legally  presumptive  at  least, 
that  that  name  had  been  inserted  in  the  other  parts  of  the  deed 
before  the  grantor  subscribed.  But  still  it  will  be  much  more  sa- 
tisfactory, if  the  fact  be  proved  by  the  writer  or  instrumentary 
witnesses,  as  distinctly  averred  in  the  7th  article  of  the  defender's 
statement.  And  though  the  Lord  Ordinary  holds  any  proof  of 
more  general  facts,  as  to  the  intentions  or  instructions  of  the  tes- 
tator, to  be  incompetent,  he  is  of  opinion,  that  it  is  competent  to 
prove,  by  the  official  witnesses,  what  actually  took  place  at  the  time 
of  execution,  in  order  to  remove  any  doubt  arising  from  the 
appearance  of  the  deed,  or  of  the  grantor's  subscription  in  parti- 
cular. 

*  The  pursuers  spoke  of  demanding  a  more  general  proof,  if  any 
proof  were  allowed.  It  is  not  necessary  for  them  to  prove  that 
the  name  had  been  originally  written  James  Kedder  junior,  or 
that  it  so  stood  in  the  scroll,  for  this  is  distinctly  admitted  in  the 
same  7th  article  of  the  defender's  statement;  and  as  to  other 
proof  of  intention,  &c.  the  Lord  Ordinary  must  think  it  altogether 
incompetent,  but  also  sees,  that  if  the  proof  offered  by  the  de- 
fender be  effectually  brought,  every  such  inquiry  must,  from  the 
nature  of  the  thing,  be  excluded.  The  interlocutor,  however, 
only  allows  this  limited  proof  before  answer,  and  leaves  every 
thing  else  open.' 

The  pursuers  reclaimed  against  this  interlocutor,  and  pleaded —  Pureuen' 
That  the  proof  allowed  by  the  Lord  Ordinary  was  not  competent.  ^^^^' 
It  is  not  competent  by  the  law  of  Scotland  to  allow  parole  testimony 
for  the  purpose  of  rendering  a  conveyance,  otherwise  null,  effectual 
for  conveying  heritage  and  disinheriting  the  heir-at-law  of  the  grant- 
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24  June  1834.  er.    It  ifl  of  no  coDseqaence  what  the  will  or  intention  of  the  testator 
^"^^y^^    may  have  been  as  to  the  disposal  of  his  heritage,  unless  that  will 
and  Oibenv!^^^  intention  has  been  expriessed  in  legal  form.     However  clearly  it 
Kedden  may  be  proved,  that  a  party  wished  or  intended  that  a  favoured  in- 

dividual, not  his  heir-^at-law,  should  succeed  him  in  his  land-estate, 
it  is  of  no  avail  per  se.  The  radical  right  of  the  heir-at-law  will 
prevail  over  all  proof  of  mere  will  or  intention,  if  that  will  has  not 
been  carried  into  effect,  in  the  form,  and  according  to  the  rules  pre- 
scribed by  law.  The  law  upon  this  point  is  laid  down  by  all  oar 
authorities,  and  cannot  now  be  disputed.  A  stronger  example  can- 
not be  given  than  in  the  case  of  Crawford  v.  Coutts,  M.  14,959, 
decided  by  the  House  of  Lords,  reversing  the  judgment  of  the 
Court  of  Session,  14  March  1806.  Therefore,  in  relation  to  got- 
tuitous  settlement  of  lands,  with  a  view  to  the  disinheriting  of  an 
heir,  no  proof  of  the  mere  will  or  intention  of  the  testator  is  of  any 
value,  or  at  all  competent. 

The  deed  under  reduction  cannot  have  the  effect  of  cnttiDg  off 
the  right  of  succession,  because  it  is  vitiated  in  substantialibus.  No 
part  of  a  deed  of  alienation  is  so  completely  essential  as  the  name 
of  the  grantee.  The  legal  effect  of  a  vitiation  in  substantialibus  is 
to  render  the  deed  null  and  void — Beffs  Lecture  on  letting  Deeds, 
104,  and  cases  therein  referred  to — Pitillo  v.  Forrester,  22  Nov. 
1671,  Stotr,  M.  11,586— Lyon  v.  Earl  of  Aboyne,  21  Dec  1709, 
Forbes^  M.  11,644 — Murchiet?.  Mac&rlane,  1  July  1796,  M.  1458 
— Hamilton  v.  Monteith,  1  Dec.  1 824. 

In  the  present  case  the  vitiation  is  not  in  one  part  of  the  deed 
alone,  but  it  occurs  thirteen  times, — in  every  essential  clause, — in  the 
dispositive  clause, — in  the  procuratory  of  resignation, — the  precept  of 
sasine,  and  generally  throughout  the  whole  deed, — even  in  the  tide 
on  the  back  of  it  There  can  be  no  doubt  that  this  is  a  vitiadon  in 
substantialibus,  and  in  consequence  of  it  the  deed  is  ex  facie  void. 
This  might  perhaps  have  been  corrected  by  authenticating  the  cor- 
rections  in  the  testing  clause,  and  declaring  there  what  had  been  done, 
and  when  it  was  done.  This  is  frequently  practised  in  regard  to  mar- 
ginal notes,  or  words  deleted,  and  mentioning  in  the  testing  clause  the 
page,  the  line,  and  the  number  of  words  that  have  been  struck  oot 
But  nothing  of  that  kind  was  done  here.  The  testing  clause  makes  do 
mention  of  any  words  being  erased  or  superinduced.  It  is  true  the 
testing  clause  mentions,  <  These  presents  were  subscribed  by  me  in 
<  favour  of  John  Redder,  my  son.'  But  this  is  not  sufficient  by  the 
law  of  Scotland,  for  the  conveyance  of  heritage. 

If,  then,  the  deed  is  void  in  consequence  of  these  vitiations,  then 
there  is  no  valid  conveyance  in  existence.  To  allow  these  vitia- 
tions to  be  corrected  by  parole  testimony  would  be  contrary  to  the 
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principle  of  our  iaw^  because  it  would  be  virtually  allowing  a  con-  24  June  1634 
veymnce  of  land  to  be  proved  by  witnesses,  and  thus  superseding    ^^^V^ 
the  necessity  of  regular  deeds  for  that  purpose.  Md^^OthMTM?.** 

Kedder. 

Auwered — The  question,  whether  an  erasure  is  material  or  not,  Defender's 
must  always  depend  on  the  circumstances  of  the  case.     If  erasures,  ^^^'* 
even  in  essential  parts  of  a  deed,  are  noticed  in  the  testing  clause, 
the  objection  that  would  otherwise  lie  to  the  deed  is  thereby  removed; 
but  there  is  no  statute  or  usage  requiring,  under  the  pain  of  nullity, 
that  erasures  in  a  deed  or  instrument  shall  be  taken  notice  of  in  the 
testing  clause  in  any  particular  fonn  or  set  of  words.    Now,  there  is 
no  question  here  that  the  deed  contains  ample  dispositive  words,  and 
a  sufficient  description  of  the  subjects  disponed ;  and  then,  in  con- 
sequence of  the  mistake  that  had  been  committed,  and  to  prove  that 
that  mistake  had  been  corrected  before  the  deed  was  signed,  the 
testing  clause  expressly  and  correctly  bears  the  defender's  name,  as 
the  person  in  whose  favour  the  disposition  was  granted.  There  is  thus 
not  merely  a  presumption  that  the  mistake  in  the  Christian  name 
had  been  corrected  before  the  deed  was  executed,  but  there  is  a 
legal  and  valid  disposition  of  the  property,  by  the  deed  as  it  stands, 
in  favour  of  the  defender ;  for  tlie  testing  clause,  as  it  is  expressed,  is 
in  truth  just  a  repetition  of  the  whole  deed. 

Even  if  the  words  written  on  erasures  were  held  pro  non  scriptis, 
it  does  not  follow  that  the  deed  is  thereby  null  and  void.  Where 
a  deed  is  not  challenged  as  false,  or  on  the  ground  of  fraud,  but  on 
the  ground  that  a  particular  word  is  erased,  the  word  is  merely  held 
pro  non  scripto,  and  the  deed  in  all  other  respects  remains  valid  and 
effectual — Adam  v.  Drummond,  12  June  1810. 

A  disponee  in  heritage,  or  a  legatee,  does  not  require,  in  order  to 
render  the  disposition  or  bequest  in  his  favour  valid,  to  be  men- 
tioned by  name  in  the  deed.  He  may  be  so  designed  by  office,  re- 
lationship, residence,  connection,  or  otherwise,  as  clearly  to  point 
him  out  as  disponee — Ersk.  iii.  9.  8 — Keiller  v,  Thomson's  Trus- 
tees, 16  June  18^6 — Morton  v.  Hunter  and  Co.,  10  Dec.  1828. 
In  this  case,  there  is  scarcely  room  to  doubt,  that  if  the  Christian 
name  written  on  erasures  was  held  pro  non  scripto,  the  defender  is 
sofficiently  marked  and  pointed  out  as  the  disponee.  He  was  the 
Mn  of  the  grantor,  the  place  of  his  residence  is  mentioned  in  the 
deed,  and  there  was  no  other  son  of  the  testator  resided  there.  The 
inductive  cause  is  the  service  rendered  from  his  eariiest  infiwcy. 

The  only  question  in  the  proof  allowed  is,  whether  the  mistake 
ID  the  Christian  name  of  the  disponee  was  corrected  before  the 
deed  was  subscribed.  If  there  is  any  doubt  as  to  the  ftct,  it  may 
be  competently  proved  by  the  instrumentary  witnesses — Ersh.  iiL 
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21june  1834,  2.  20-- AiTOt  V.  Gairden,  FoL  Diet  Feb.  17S0,  M.  12,285 — Frank 
V.  Frank,  July  1793,  M,  16,822 — where  the  prinriple  was  admit- 
ted, that  it  was  competent  to  support  a  deed  by  the  evidence  of  the 
instrumentary  witnesses — Bell  on  tetting  Deeds^  236-9.  It  is  nei- 
ther the  object  nor  the  tendency  of  the  proof  allowed  to  control  the 
terms  of  the  deed,  or  to  proye  that  by  parole  which  can  only  be 
proved  by  the  testing  clause.  There  is  no  challenge  of  the  deed 
in  respect  of  its  form  of  execution.  The  proof  allowed  does  not 
go  to  contradict  the  testing  clause,  or  any  other  clause  in  the  deed, 
even  assuming  that  the  Christian  name  of  the  disponee,  wherever 
written  on  an  erasure,  is  to  be  held  pro  non  scripto.  The  extent 
to  which  the  proof  allowed  by  the  instrumentary  witnesses  goes,  is 
merely  to  disprove  the  assertion  of  the  pursuers,  that  the  testing 
clause  was  filled  up  after  the  deed  was  executed,  and  the  insinua- 
tion, that  it  was  only  after  the  execution  of  the  deed  that,  by  the 
form  of  the  testing  clause,  an  attempt  was  made  to  cure  the  vitia- 
tion. 


Judgment 


The  Cottrt  unanimously  *   recalled  the  interlocotor  reclaimed 

<  against,  and  found  that  the  proof  allowed  by  the  Lord  Ordinary  it 

<  not  competent.' 

Lcrd  Moncrmfft  Ordinary.        Act.  Dean  of  Fac  (HapetJ  Fongftk.        DmidRkir, 
S.  S.  C.  Agent     .     Alt  Jameton^  Whigham.  Rcb.  Wdtk^  &  &  C  Ageoi. 

D.  Clerk. 

T. 


SECOND  DIVISION. 


No.  XCV. 


24  June  1834. 


GEORGE  MUNRO 

offoinst 

JOHN  THOMSON  and  Others. 


Jurisdiction.—^  petition  and  complaint  to  the  Court  of  Seitienfir 
contempt  of  authority  of  an  inferior  judge^  of  which  he  hims^mey 
take  cognisaxm^  is  incompetent.^ 

M UNRO,  with  concourse  of  the  Lord  Advocate,  presented  a  peti- 
tion and  complaint  to  the  Court  of  Session,  alleging  a  breach  of 
sequestration,  which  had  been  awarded  by  the  Sheriff  of  Ross-shirr^ 
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and  of  an  interdict  issued  by  the  Supreme  Court     The  respon-  24  Juae  1834. 
dents  maintained,  that  the  former  part  of  the  complaint  was  incom-     ^*^V^^ 
petent,  upon  the  plain  and  uniformly  recognised  principle,  that  the  Tbonuon  and 
vindication  of  contemned  authority  of  any  judge  belongs  to  his  own  Otben. 
court  alone. 

The  Gmrt^  upon  the  ground  pleaded  by  the  respondents,  unani-  Judgment 
mously  found  this  part  of  the  complaint  incompetent 

For  CompUiner,  Z>mii  ^fFac*  (Hope  J  A.  Wood.  Party  Agent.  For  Respon- 
dents, SoL'Gau  (CochbunifJ  Cwwighame,  Ad,  Andenon,  ^nea»  MacbeoHf 
W.  S.  Agent.         F.  Clerk. 

S. 


FIRST  DIVISION. 

No.  XCVI.  26  June  1834. 

ALEXANDER  MITCHELL 

offainst 
JAMES  RODGER,  NEIL  SMITH,  and  WM.  CLYNE. 

Bankrupt. — Statute  1696,  c.  5. — A  party  having^  within  sixty 
days  of  his  bankruptcy ^  by  the  instrumentality  of  one  of  his  cautioners 
in  a  cash-credit^  and  for  the  purpose  of  paying  up  t/ie  debt^  soldcer" 
tain  sulgects  behnging  to  him^  and  having  given  an  order  fir  the  price 
to  the  cautioner^  who  accordingly  received  tlie  same  from  the  pur^ 
chaser  J  and  applied  it  in  extinction  of  the  cash'credit, — held^  that^  so 
far  as  the  cautioners  benefited  thereby^  the  transaction  fell  under  the 
operation  of  the  statute^  and  was  reducible. 

In  July  1825,  George  Williamson  obtained  a  cash*credit  with  a 
bank  in  Aberdeen  to  the  extent  of  L.300,  for  which  cash-credit  the 
defenders,  James  Rodger  and  Neil  Smith,  became  cautioners.  At 
this  time  Williamson  was  proprietor  of  a  piece  of  ground  and  house 
in  Aberdeen ;  and  in  October  1829  he  granted  a  disposition  of  the 
property  in  question,  in  favour  of  the  defender  Clyne,  bearing  to  be 
for  the  price  of  L.295.  Infeftment  followed  on  the  10th,  and  regis- 
tration on  the  13th  of  October.  On  the  7th  of  November  following, 
Williamson  was  sequestrated,  and  the  pursuer,  Mitchell,  having  been 
appointed  trustee  on  his  estate,  thereafter,  (on  the  part  of  the  other 
creditors  of  the  bankrupt,)  brought  an  action  of  reduction  of  the  dis* 
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26  June  1834.  pofiition  in  question,  siting  forth,  that  the  nle  to  Clyne  was  fied* 
\"^  V"^*^    tiousand  illegal,  and  had  been  coDtriyed  by  the  defender  Rodger  ia 
Rodffw,  ^'      ^^^  ^^^^  knowledge  of  Williamson's  insolvency,  and  with  the  riew 
Smith,  and      of  Securing  a  preference  to  himself  orer  his  other  execators ;  diat 
^°^*  accordingly,  although  the  disposition  bore  that  L.295  had  been  paid 

to  Williamson  as  the  price  of  the  subject,  this  sum  (which  was  great- 
ly under  the  value  of  the  pnq)erty)  never  was  received  by  hiao,  he 
having  given  the  defender  Rodger  an  order  upon  Clyne  for  the 
amount,  which  was  accordingly  received  by  Rodger,  and  paid  over 
by  him  to  the  bank,  in  extinction  of  the  cash»credit,  and  for  the  par- 
pose  of  relieving  himself  and  his  co-cautioner  of  their  cautionary 
obligation  for  Williamson ;  that  the  whole  transaction,  therefore, 
was  a  fraudulent  and  illegal  contrivance  to  secure  a  preference  over 
the  other  creditors,  and  ought  to  be  set  aside. 

The  statement  of  the  defenders,  (on  the  admissions  in  which  die 
judgment  of  the  Court  proceeded,)  was,  that  the  defenders,  James 
Rodger  and  Neil  Smith,  were  cautioners  or  co-obligants  with  George 
Williamson,  flesher  in  Aberdeen,  in  a  cash-credit  with  the  Aber- 
deen Town  and  County  Bank,  to  the  extent  of  L.300,  kept  in  the 
name  of  Williamson,  and  operated  upon  by  him.  In  the  month  of 
September  1829,  at  which  dme  Rodger  had  not  the  slightest  sus- 
picion of  his  being  insolvent,  or  of  his  approaching  bankruptcy, 
Williamson  informed  Rodger  that  he  intended  to  pay  up  the  cash- 
account,  and  to  enable  him  to  do  so,  that  it  was  necessary  he  should 
effect  a  sale  of  certain  heritable  subjects  at  Lochlands,  near  Aber- 
deen. Rodger,  from  being  in  the  same  line  of  business  with  the 
other  defender,  Clyne,  was  aware  that  he  was  at  the  tiase  in  want 
of  premises  for  carrying  on  his  business  as  a  currier,  and  he  accord- 
ingly informed  him  that  the  property  was  for  sale.  Wiliiamson 
and  Clyne  accordingly  met,  and  a  bargain  was  concluded,  WilGam- 
son  agreeing  to  sell,  and  Clyne  to  purchase  the  property  at  the 
price  of  L.295,  3s.  Both  defenders  most  posidvely  denied  that  any 
secret  or  collusive  means  were  resorted  to  for  the  purpose  of  raising 
the  money  for  payment  of  the  price  of  the  property,  or  of  reUeviag 
the  defenders  of  their  cautionary  obligation.  The  transaction  wis 
carried  through  with  the  most  perfect  bona  fides,  and  the  price 
paid  for  the  property  ivas  its  full  value ;  and  were  it  now  for  sale, 
it  would  not  bring  nearly  so  much.  The  defenders  were  not  aware 
of  the  embarrassed  state  of  Williamson's  affiurs,  neither  when  die 
proposal  to  sell  the  property  was  originally  made,  nor  when  it  vas 
carried  through  and  the  price  paid.  At  the  dme  the  tcansacdon 
was  gone  into,  Rodger,  besides  his  responsibilityfor  the  cash-aceouot, 
was  a  creditor  of  Williamson  to  the  extent  of  L.60 ;  but  William- 
son having  given  Rodger  an  order  on  Clyne  for  payment  of  the  price 
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of  the  property,  wkh  instrocdons  to  pay  it  into  the  cash^acoount,  26  June  1S34. 
he  complied  strictly  with  his  instructions,  and  pud  the  whole  into     ^^"^V^^ 
the  bank,  without  retaining  the  amount  of  the  debt  due  to  himself.  ^J^^^  ^' 
The  other  defender,  SmiUi,  although  he  knew  that  the  property  Smith,  and 
was  for  sale,  had  no  knowledge  of  any  treaty  having  been  entered     ^"^* 
into  for  the  sale,  or  that  such  sale  had  been  effected,  until  after  the 
property  had  been  actually  conveyed,  and  the  disposition  signed. 

The  pursuer  phaded — 1.  The  sale  in  question  is  reducible  under  Pursuer's 
the  bankrupt  statutes,  and  at  common  law,  or  under  one  or  other  of  ^^^*'* 
tbem. 

2.  The  defenders  are  liable  to  pay  over  to  the  pursuer  the  full 
price  of  the  said  subject 

S.  The  preference  sought  to  be  obtained  by  the  cautioners,  by 
means  of  the  sale  in  question,  was  fraudulent  and  illegal,  and  the 
pursuer  and  the  other  creditors  ought  to  be  relieved  of  the  conse* 
quences  of  the  defenders'  conduct. 

It  was  answered — 1.  The  payment  to  the  bank  is  not  reducible  in  Defenders' 
a  question  with  the  cautioners  on  the  act  1621,  being  made  for  a  ^'*"* 
just,  true,  and  onerous  cause;  nor  on  the  statute  1696,  being  of  the 
nature  of  a  payment  of  cash  not  struck  at  by  that  statute. 

2.  The  payment  is  not  reducible  at  common  law,  as  regards  the 
defender  Mr  Smith,  in  respect  that  there  is  no  relevant  or  distinct 
averment,  that  he  was  aware  of  the  alleged  insolvency  of  William«> 
son,  or  that  he  ooUusively  directed  the  proceeds  of  the  property 
sold  to  be  paid  ever  to  the  bank. 

3.  The  payment  is  not  reducible  in  a  question  with  either  of  the 
defenders^  in  respect  that  they  were  not  aware  of  the  alleged  insol- 
vency, and  did  not  coUusively  concert  with  the  bankrupt  the  sale 
to  Clyne,  or  the  payment  to  the  hank. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  with  the 
note  subjoined :  <  The  Lord  Ordinary  having  considered  the  closed 
record,  and  heard  parties'  procurators  thereon,  and  thereafter  made 
ansandum,  finds,  that  thesaleinquestion  having  been  made  and  com- 
pleted within  sixty  days  previous  to  the  sequestration  of  the  estate 
of  the  vender,  George  Williamson,  and  it  being  sufficiently  ad- 
mitted on  the  record,  that  it  was  so  made,  on  the  part  of  the  bank* 
ropt,  through  the  instrumentality  of  the  defender,  James  Rodger, 
with  the  design  and  effect  of  relieving  the  defenders,  the  said 
James  Rodger  and  Neil  Smith,  of  their  cautionary  obligation  on 
account  of  the  said  George  Williamson,  for  L.900,  by  enabling 
the  said  defender,  Rodger,  to  receive  and  pay  into  the  bank  the 
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Mitchell  V. 
Rodger, 
Smith,  and 
Clyne. 


stipulated  price  of  the  property  in  qnestioii,  the  said  transaction 
IS,  without  the  necessity  of  any  farther  proof,  liable  to  redaction, 
in  so  far  as  the  said  defenders,  Rodger  and  Smith,  obtained  bene- 
fit thereby,  in  virtue  of  the  provisions  of  the  statute  1696,  c.  5, 
as  confirmed  by  the  54th  Geo.  III.  c.  137,  and  reduces  the  same 
accordingly  to  that  extent,  and  decerns ;  supersedes,  in  hoc  statu, 
pronouncing  any  judgment  on  the  other  grounds  of  redncdoD,  or 
on  the  conclusions  of  reduction,  as  directed  against  the  defender, 
William  Clyne,  and  appoints  the  cause  to  be  enrolled  as  soon  as 
this  interlochitor,  if  not  altered,  shall  become  final,  in  order  that  it 
may  be  carried  into  full  effect,  and  that  the  other  questions  invol- 
ved in  the  summons  may  be  disposed  of;  and,  in  the  meantimes, 
reserves  all  questions  of  expenses/ 

Note. — *  The  Lord  Ordinary  is  of  opinion,  that,  on  the  admitted 
facts,  this  case  falls  clearly  under  the  principle  of  th e  j  udgrmen t  finally 
adopted  by  the  Court,  under  the  remit  by  the  House  of  Lords,  in 
the  case  of  Speir  v.  Dunlop,  fSfuiw  and  WiUoris  Appeal  CaseM,  % 
253,  and  Shaw  and  Dunlop^  May  30. 1 827.)   Here  the  sale  was  am- 
fessedly  made  by  the  bankrupt  for  the  purpose  of  relieving  his  cau- 
tioners in  the  bank  credit,  and  it  was  transacted  by  the  instrumen- 
tality of  Rodger  clearly  acting  for  himself  and  Smith,  whether 
with  Smith's  knowledge  or  not ;  and  the  money  having  been  paid 
to  Rodger  himself,  he  paid  it  into  the  bank,  as  on  account  of  Wil- 
liamson, and  thereby  effected  the  relief  to  that  extent.     This  was, 
no  doubt,  a  cash  payment  so  far  as  the  bank  was  concerned ;  and 
the  sale  might  be  good  to  Clyne,  the  purchaser.     But  so  fitr  as 
concerned  the  cautioners,  the  whole  transaction,  according  to  the 
case  of  Speir  v.  Dunlop,  was  an  alienation  of  property  for  the  re- 
lief and  satisfaction  of  them,  as  contingent  creditors^  within  the 
principle  of  the  act  1696.     In  that  case,  the  verdict  of  the  jnry 
had  expressly  negatived  the  idea  of  there  having  been  any  previ- 
ous agreement  to  make  the  sale  for  the  purpose  of  the  contingent 
creditors  obtaining  a  preference,  or  even  a  security ;  and  this  was 
expressly  held  to  be  conclusively  settied.     In  the  present  case,  it 
is  not  denied  that  Rodger  was  privy  to  the  purpose  of  making  the 
sale,  in  order  to  relieve  him  and  Smith.     But  supposing  it  were 
otherwise,  it  is  clear,  on  the  case  of  Speir,  that  neither  the  exis- 
tence of  such  an  understanding,  nor  any  knowledge  by  the  credi- 
tors of  a  state  of  insolvency,  is  at  all  necessary  to  such  a  redac- 
tion.    The  averments  on  that  subject  would  require  careful  con- 
sideration, if  the  case  were  to  depend  on  the  act  1621,  or  on  fraud 
at  common  law.     But  having  the  opinion  above  expressed,  the 
Lord  Ordinary,  adverting  to  the  great  expense  and  trouble  which 
was  occasioned  by  the  jury  trial  in  that  case  of  Speir,  has  thought 
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*  it  proper  to  decide  on  the  act  1696  simply,  and  to  supersede  the  26  June  183i. 

^  other  points.  ^J***"*^^^ 

*  At  present,  the  Lord  Ordinary  is  inclined  to  think  that  there  is  ^^^^  ^' 
^  scarcely  a  relevant  case  against  Clyne.     Mere  inequality  in  the  Smith,  and 

*  bargain,  without  knowledge  of  insolvency  and  accession  to  posi-     ^"^ 

*  dve  fraud,  would  not  be  relevant ;  and  it  is  very  doubtful  whether 

<  there  are  sufficient  averments  on  these  points. 

<  The  present  case,  in  the  view  taken  of  it,  is  very  like  the  case 
^  of  Ross  V.  Hutton,  June  15.  1830,  with  the  conclusive  difference, 

<  that  here  the  transaction  was  within  sixty  days  of  Bhnkruptcy.' 

The  defenders  reclaimed;  and  at  the  advising  Lard  Balgraysaid  Opinion  of 
— That  although  the  case  was  attended  with  much  difficulty,  he  was  ^"^ 
inclined  to  think  that  the  interlocutor  of  the  Lord  Ordinary,  which 
proceeded  entirely  on  statements  in  the  record,  and  on  the  admis- 
sions of  the  defender,  was  well  founded.  The  transaction  might, 
no  doubt,  have  been  managed  differently,  so  as  to  have  been  secure 
from  challenge  under  the  statute  1696 ;  but  the  defender  Rodger, 
a  contingent  creditor  of  the  bankrupt,  had  mixed  himself  too  much 
up  with  the  transaction,  and  had  taken  too  prominent  a  part  in  it 
He  got  the  money  into  his  hands  for  the  express  purpose  of  relie- 
ving himself  of  the  obligation  into  which  he  had  entered,  so  that 
the  transaction  was  struck  at  by  the  very  words  of  the  statute,  and 
fell  clearly  under  the  principle  on  which  the  judgment  of  the  Court 
proceeded  in  the  case  of  Speirs  and  Dunlop. 

Lord  Gillies  also  thought  that  the  case  was  attended  with  diffi-* 
culty,  and  it  was  one  of  much  importance ;  but  he  took  a  different 
view  from  Lord  Balgray,  and  thought  that  the  case  could  not  be 
decided  without  a  proof  and  the  verdict  of  a  jury.  The  statute 
1696  contained  various  clear  provisions,  and  in  some  cases  it  did 
not  require  mala  fides  on  the  part  of  the  creditor  to  set  aside  a  trans- 
action in  his  favour,  as,  for  instance,  where  a  debtor,  in  payment  of 
a  debt,  indorsed  a  bill  to  him,  and  became  bankrupt  in  a  few  days. 
In  such  a  case,  although  the  creditor  was  iu  perfect  bona  fides,  the 
transaction  was  reducible.  On  the  other  hand,  although  in  most 
cases  the  mala  fides  of  the  debtor  was  a  sufficient  ground  of  reduc- 
tion, this  was  not  so,  in  the  case  of  a  payment  in  money,  unless  the 
creditor  was  also  in  mala  fide.  If  he  was  not  cognisant  of  the  ille- 
gal purpose,  and  was  in  bona  fide,  the  transaction  was  safe.  In  the 
present  case  the  defender  Clyne  was  due  a  certain  sum  of  money 
to  the  bankrupt ;  and  the  statement  of  the  other  defenders  (the  cau- 
tioners) was,  that  they  knew  nothing  of  the  insolvency  of  Wilkin- 
son, although  the  transaction  was,  no  doubt,  intended  to  relieve 
them  of  their  cautionary  obligation.     If  this  transaction  had  been 
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S6  June  I83i.  managed  without  the  intervention  of  the  def^pnder  Rodger,  there 
can  be  no  doubt  that  it  would  have  been  unchallengeable ;  but  Ad 
it  make  any  difference,  that  Rodger  (who  alleged  that  he  knew  no- 
thing of  the  insolvency)  transacted  the  business  ?  Did  this  per  se 
prove  that  he  was  cognisant  of  the  purpose  of  giving  him  an  undae 
preference  ?  The  whole  question  was,  whether  Rodger  was  awire 
of  this ;  and  this  was  a  question  for  a  jury  to  decide  on  the  wktAt 
ciiccumstances  of  the  case.  If  he  was  held  to  be  in  bona  fide,  the 
payment  would  be  good ;  and  it  was  no  answer  to  say,  that  the  de- 
fenders were  Contingent  creditors,  unless  they  were  proved  to  be 
participes  fraudis.  If  the  payment  to  the  bank,  who  was  the  pri- 
mary creditor,  was  good,  (and  this  was  admitted,)  the  payment  or 
relief  of  the  contingent  creditor  must  also  be  good,  otherwise  c(«- 
tingent  creditors  in  such  a  case  never  could  be  relieved.  His  Lord- 
ship could  not  understand  the  principle  on  which  it  could  be  held, 
that  the  payment  was  good  to  the  creditor  but  not  to  the  cautioner, 
unless,  indeed,  on  the  supposition  that  the  former  was  in  bona  fide, 
and  the  latter  in  mala  fide.  But  this  brought  back  the  qnestioii, 
whether  the  defenders  were  cognisant  of  any  illegal  purpose ;  and 
this  was  a  question  for  the  verdict  of  a  jury. 

Lord  Mackenzie  also  ooncarred  as  to  the  difficulty  and  importance 
of  the  case ;  and  he  felt  the  greater  difficulty,  because  although  on 
the  whole  inclined  to  adhere  to  the  interlocutor  of  the  Lord  Ordi- 
nary, it  was  not  on  the  views  contained  in  the  note«     The  present 
action  was  rested  entirely  on  the  statute,  and  contained  no  allega- 
tion of  fraud.     It  was  argued  on  the  principle  of  the  case  of  Dnn- 
lop,  that  the  transaction  in  question  was  reducible,  beoaose  ahhoogh 
the  payment  to  the  bank  was  a  cash  pai^ment,  it  was  not  one  in  ex- 
tinction of  a  debt,  but  in  security  only ;  and  no  doubt  the  dedsion 
in  that  case  went  upon  the  ground,  that  the  bill  was  not  due  at  the 
time ;  and  the  party  came  forward  ultroneously,  and  made  the  pay- 
ment in  advance  by  way  of  a  deposit,  so  as  to  effect  the  relief  of  the 
creditor  from  a  future  claim :  and  this  was  held  by  the  Coart  to  fidl 
under  the  operation  of  the  statute,  independentiy  of  any  malafidea^ 
although  the  case  was  a  very  narrow  one.     In  the  present  ease  there 
was  a  cash-credit  instantly  due,  and  the  debtor  could  confessedly 
have  paid  the  account  to  the  bank ;  but  it  is  said  tiiat  he  ooold 
not  pay  it  to  the  cautioners,  who  were  only  contingent  creditors. 
But  his  Lordship  had  great  doubts,  whether  it  was  not  as  legal  to 
make  payment  to  the  cautioner  as  to  the  bank,  the  former  being  an 
instant  debtor  to  the  bank,  and  therefore  entitied  to  immediate  re- 
lief, in  the  same  way  that  the  bank  was  entitled  to  immediate  pay* 
ment     Cash  payments  were  espressly  exempted  by  the  act,  and  a 
payment  of  relief  to  a  cautioner  in  a  cash-credit  was  equivalent  to 
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a  payment  in  cash.     Neither  did  it  appear  to  make  any  difference  26  Jane  I83i. 
that  the  money  was  given  to  the  cautioner  to  be  paid  over  instantly     ^^^V^ 
to  bank.     In  doing  so  the  cautioner  was  a  mere  band.     He  was  JJj^^"  ''* 
bound  so  to  apply  it ;  and  if  he  had  not  done  so,  he  would  have  been  Smith,  and 
gnilty  of  a  crime.     But  this  was  not  the  view  upon  which  his  Lord-  ^'^°^' 
ship  proceeded.     His  opinion  was,  that  the  effect  of  the  sale  itself,  Opinion  of 
and  of  the  whole  of  the  transaction,  was  to  give  to  the  cautioner,  not  ^^^^ 
a  payment,  but  a  practical  right  in  security.     To  consider  the  ques- 
tion abstracted  from  the  intervention  of  a  cautioner :  Suppose  that 
the  debtor  had  gone  directly  to  the  bank,  and  had  said  that  he  could 
not  advance  the  money  immediately,  but  that  if  the  agent  would  find 
a  purchaser  for  his  lands,  the  price  would  be  paid  to  him,  and  that 
this  had  accordingly  been  done,  and  the  price  applied  in  extinction 
of  the  cash-credit;  his  Lordship  thought,  that,  in  these  circum- 
stances, the  transaction  would  substantially  be  a  disposition  to  the 
bank  in  security,  and  that,  in  the  event  of  the  debtor's  bankruptcy 
within  sixty  days,  it  would  fall  under  the  operation  of  the  act  1696. 
But  did  it  make  any  difference  that  this  was  effected  by  the  inter- 
vention of  the  cautioner,  and  that  he  was  to  pay  the  price  to  the 
bank  for  his  own  relief?  Substantially  it  was  an  agreement  between 
the  debtor  and  the  cautioner  to  sell  the  lands,  and  to  confer  a  right 
in  security  upon  the  latter ;  and  if  so,  independently  of  all  mala 
fides,  the  transaction,  being  within  sixty  days  of  the  bankruptcy,  was 
struck  at  by  the  statute ;  and,  on  this  view,  his  Lordship  was  inclined 
to  concur  in  the  result  arrived  at  by  the  Lord  Ordinary. 

The  Lord  Pretident  almost  entirely  agreed  in  the  opinion  last  de- 
livered. The  case  of  Dunlop  was  an  authority  to  shew,  that,  in  a 
challenge  under  the  act  1696,  it  was  not  necessary  to  charge  fraud, 
while  that  of  Ramsay  v.  Kirkwood  went  to  shew  that  such  a  trans- 
action as  was  here  challenged  might  be  good  to  the  bank,  although 
ineffectual  to  the  cautioner.  Then,  with  regard  to  the  facts  of  the 
present  case,  his  Lordship  thought  that  the  circumstances  admitted 
by  the  defender  Rodger  were  sufficient  to  establish  his  knowledge, 
that  the  object  of  the  transaction  was  to  effect  his  relief,  and  that 
he  was  not  therefore  in  bona  fide  to  receive  the  money  and  apply  it 
to  the  extinction  of  the  cash-credit  Unless  for  this,  his  Lordship 
would  have  agreed  with  Lord  Gillies,  that  the  case  ought  to  be  re* 
mitted  to  a  jury ;  but  he  thought  that  the  admitted  circumstances 
were  sufficient  to  bring  the  case  under  the  operation  of  the  act 
1696. 

Lard  Gillies  did  not  wish  for  a  remit  to  a  jury,  but  thought,  that 
if  the  judgment  was  to  proceed  on  the  ground  that  the  defender 
was  cognisant  of  the  object  of  the  transaction,  and  therefore  in  mala 
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26  June  1834  fide,  this  was  an  inference  which  it  was  the  province  of  a  jary  and 
not  of  the  Court  to  draw. 
The  Court  adhered. 


Mitchell  o. 
Rodger, 
Smith,  and 
Clyne. 


Judgment. 


Lord  Monerdff,  Ordinary.         Act  Suthmfurd,  Moir.  W,  DutAk,  W.  S.  Agvat. 

Alt.  H,  J,  EoberUofu       Jos.  Booih,  W.  S.  Agent.        For  the  Purchaser,  /my. 
John  Jopp,  W.  ^.  Agent.         B.  Clerk. 

c. 


SECOND  DIVISION. 


No.  XCVII. 


27  June  1834 


GEORGE  MACFARLANE'S  EXECUTORS 

against 
JOHN  FERGUSON. 


Reparation. — Law- Agent. — Held  that  a  party  was  liable  for  Ae 
contents  of  a  bill  lost  by  him  while  in  his  custody  as  lawHxgent  of 
the  creditor^  and  t/iat  it  was  not  incumbent  on  the  latter  to  have  made 
any  claim  on  the  estate  of  the  acceptor  for  the  debt  in  the  biUy  when 
he  was  thus  disabled  from  producing  the  bill  itself, 

James  Macnee  accepted  a  bill  for  L.100  in  favour  of  George  Mac&r- 
lane,  dated  21  November  1820,  and  payable  three  months  after  date. 
The  acceptor  having  died  before  the  bill  fell  due,  Macfarlane  ga?e 
it  to  John  Ferguson,  writer  in  Glasgow,  (the  defender  of  the  pre- 
sent action,)  for  the  purpose  of  attending  to  his  interest,  in  refe- 
rence to  certain  proceedings  instituted  before  the  Commissary  Court 
of  Glasgow  by  the  debtor's  son  and  representative.  Some  time 
afterwards,  Macfarlane  brought  an  action  before  the  Sheriff  of  Stir- 
lingshire against  Macnee  junior,  to  constitute  the  debt  on  the  bill 
and  other  claims  against  him  as  his  father's  representative;  and 
upon  this  occasion,  Ferguson  was  required  to  deliver  up  the  bill 
in  order  to  be  produced  in  that  action ;  but  it  could  not  be  found, 
and  Ferguson  failed  to  account  for  its  loss  in  any  way  which  migbt 
have  liberated  him  from  responsibility  as  custodier  of  the  document 
It  was  said  that  decree  of  absolvitor  was  pronounced  by  the  Sheriff 
in  respect  of  non- production  of  the  bill,  but  this  was  not  admitted; 
and  the  process  having  fallen  aside,  there  was  no  evidence  of  the 
allegation.  The  result,  however,  of  the  action  was,  that  the  She- 
riff having  found  Macnee  junior  had  incurred  a  responsibility  for 
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the  debts  of  his  father  generally,  he  executed  a  conveyance  of  all  27  June  1834 
his  property  and  effects  in  favour  of  Macfarlane,  as  sole  trustee,  for  ^j^T"^^ 
the  purpose  of  paying  both  the  truster's  and  his  father's  debts.  Executors  v. 
Mac&rlane  accordingly  realised  and  paid  away  the  trust-funds,  F«>^Susoa, 
without,  however,  reserving  any  sum  to  satisfy  the  debt  in  the  bill ; 
but  whether  there  was  or  was  not  any  reversion,  after  paying  all  the 
debts  of  the  truster  and  his  father,  was  not  shewn.    All  that  appear- 
ed in  evidence  was,  that  Macnee,  after  raising  an  action  of  account- 
ing against  Macfarlane,  discharged  him  of  his  intromissions  and  act- 
ings under  the  trust,  upon  receiving  a  sum  of  L.40.     But  none  of 
these  proceedings  was  either  intimated,  or  was,  at  the  time,  known 
to  the  defender. 

After  the  supposed  decree  of  absolvitor  was  pronounced  by  the 
Sheriff  of  Stirlingshire,  Macfarlane  (24  Sept.  1823)  brought  an  ac- 
tion before  the  Sheriff  of  Lanarkshire,  concluding  against  Ferguson 
for  payment  of  the  bill,  on  the  ground  mainly  of  being  profession- 
ally  responsible  for  its  safe  custody.  The  process  was  sisted,  to 
enable  the  defender  to  establish  the  document  by  a  proof  of  the  tenor ; 
but  the  latter  action  was  dismissed,  and  afterwards  the  Sheriff  pro- 
nounced the  following  decree :  <  Finds,  that  the  bill  in  question 
^  went  amissing  while  in  the  hands  of  the  defender ;  that  the  pur- 

<  suer  was  trustee  on  the  estate  of  the  late  James  Macnee,  the  ac- 

<  ceptor  of  that  bill ;  that  although  said  bill  had  gone  amissing, 

<  that  circumstance  did  not  prevent  the  pursuer  claiming  to  be 
'  ranked  as  a  creditor  on  Macnee's  estate  for  the  debt  for  which 

<  that  bill  was  granted  by  Macnee  to  the  pursuer,  if  said  bill  was 

*  truly  given  for  value ;  that  the  pursuer  does  not  allege  that  he 
^  claimed  to  be  ranked  on  Macnee's  estate  for  that  debt,  or  that  he 

*  took  any  steps  for  constituting  the  same  against  said  estate ;  that 

*  if  the  pursuer  had  taken  such  steps,  and  instructed  resting  owing 

<  the  debt,  all  that  would  have  been  required  of  him  would  have 
^  been  to  find  caution  judicially,  that  the  bill  itself,  if  it  should  ever 

*  cast  up,  would  not  be  acted  on,  or  payment  of  it  attempted  to  be 

<  recovered ;  and  in  the  whole  circumstances  of  the  case,  the  great 
^  delay  in  which,  on  the  part  of  the  pursuer,  throws  suspicion  on 
'  the  claim,  dismisses  the  action,  but  finds  no  expenses  due  by  either 

<  party,  and  decerns.' 

This  decree  was  brought  under  review  in  an  action  of  reduction 
and  for  payment  of  the  bill  at  Macfarlane's  instance,  and  afterwards 
insisted  in  by  his  executors,  against  Ferguson.  The  agent's  liability 
was  maintained  on  the  authority  of  the  following  cases — McMillan  v. 
Gray,  2  March  1820 — Home  v.  Mackenzie  and  Justice,  4  July 
1735,  Fol  DicL  M.  13,12d--Chatto  and  Company  v.  Marshall, 
17  Jan.  1811 — Slater  v.  Henderson  and  Scott,   17  Jan.   18^, 
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Macfar)ane*s 
Executors  v. 
Ferguson. 


« Juno  1834,  fS.  §•  D.J—UighgSLte  V.  Boyle,  12  Feb.  1823,  (S.  tf  Z).^— Mor- 
risen  V.  Ure,  2  June  1826— Short,  16  May  1828,  (S.  tf  D.J— 
Graham  v.  Hanter's  Trustees  and  others,  4  March  1881 — M'Larty 
V.  Livingstone,  24  Nov.  1831.  The  defender  cited  Swan  v.  Swan, 
80  June  1786,  M  9418— Gray  v.  Magistrates  of  Dumfries,  7  Dec 
1780,  M.  1 1,754— JSrsA.  lii.  1.  14— Wallace  v.  Donald,  13  Jaa. 
1825,  (S.  Sf  D.J  Bell,  i.  859  and  348,  and  note. 

The  Lord  Ordinary  pronounced  the  following  interlocotor  and 
opinion :  *  Finds  it  admitted,  that  the  bill  in  question  was  put  into 
the  defender's  hands  as  an  agent,  with  the  view,  at  least,  of  OHisi- 
dering  what  measures  were  proper  to  be  adopted  for  recovering  the 
contents  thereof  from  the  acceptor,  and  that  it  was  lost  in  his  hands, 
or  through  some  act  of  negligence  on  his  part :  Finds,  that  as  it  is 
not  denied  that  the  said  bill  bore  to  have  been  granted  for  value,  die 
legal  consequence  of  the  bill  being  so  lost  was,  that  the  defender 
became  liable  in  payment  of  the  sum  in  the  bill,  unlem  he  had 
either  proved  the  tenor  thereof,  or  proved,  by  the  writ  or  oath  of 
the  original  pursuer,  Macfarlane,  that  it  had  been  granted  widi- 
out  value :  Finds,  that  the  attempt  to  prove  the  tenor  &iled,  and  no 
offer  was  made  to  prove  non-onerosity,  by  writ  or  oath  of  the  pur- 
suer:  Finds,  that  it  was  not  incumbent  on  Macfieirlane  to  make  any 
claim  on  the  estate  of  Macnee,  the  acceptor,  on  account  of  the  debt 
involved  in  the  said  bill,  when  he  was  disabled  from  producing  the 
bill  itself:  Finds,  that  if  the  defender  had  tendered  payment  of  the 
said  bill,  he  might  then  have  been  entitled  to  demand  an  assignation 
of  any  claim  of  debt  competent  to  the  pursuer  against  the  estate 
of  Macnee,  on  account  of  the  transaction  in  which  the  bill  origi- 
nated, and  to  have  made  a  claim  against  the  estate,  in  virtue  of 
such  assignation ;  but  finds,  that  no  such  tender  or  demand  was  ever 
made ;  therefore  reduces  the  decree  brought  under  challenge,  and 
decerns :  But  before  farther  answer,  appoints  the  cause  to  be  en- 
rolled, and  the  defender  to  be  prepared  to  state,  1#/,  Whether  he 
will  undertake  to  prove,  by  the  writ  of  the  deceased  George  Mac- 
farlane, or  by  the  oath  of  any  of  the  present  pursuers,  that  the  bill 
in  question  was  granted  without  value ;  or,  2d^  Whether  he  will 
undertake  to  prove,  that  the  debt,  which  was  the  foundation  of  the 
bill,  was  estimated  and  included  in  the  accounts,  on  which  the 
deed  of  agreement  and  discharge  produced,  which  was  executed 
between  Macnee  junior,  and  Macfarlane,  as  trustee  on  his  estate^ 
proceeded ;  or,  Sdj  Whether  he  will  undertake  to  prove,  that  the 
said  debt,  if  not  included  in  the  settlement,  did  appear,  and  might 
have  been  proved  from  the  books  or  writings  of  Macnee,  in  the 
pursuer's  possession,  as  trustee,  or  made  known  to  him ;  and,  in 
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the  meantime,  reserves  all  questions  as  to  tbe  competency  or  rele-  87  June  I83l 
vancy  of  such  proof,  if  offered,  and  reserves  also  all  questions  of    ^"V*^ 
expenses.'  Macf«l«ie'» 

Naic — <  The  Lord  Ordinary  thinks  himself  bound,  by  the  prin-  Fergu&on. 
ciples  of  law  applicable  to  such  cases,  to  repel  the  grounds  of  de- 
fence which  the  Sheriff  has  sustained.  The  rule  he  holds  to  be, 
that  where,  by  the  act  or  neglect  of  a  party  acting  under  legal 
responsibility,  a  creditor  has  lost  his  legal  right  or  legal  position 
regarding  it,  he  must  either  be  restored  to  that  position,  or  the 
debt  must  be  paid ;  and  it  is  incompetent  to  plead  in  defence,  that 
payment  might  not  have  been  obtained,  though  no  loss  or  omission 
had  occurred.  This  is  the  clear  doctrine  of  the  cases  of  Chatts 
and  Co.  v.  Marshall,  Jan.  17.  1811,  and  Macmillan  i;.  Gray,  &c., 
March  2.  1820 ;  and  though  the  case  of  Pentland  and  oUiers  t;. 
Wright,  June  28.  1833,  has  been  referred  to  as  indicating  a  dif* 
ferent  application  of  the  law,  it  appears  to  have  been  a  very  spe- 
cial case,  and  cannot,  in  the  Lord  Ordinary's  opinion,  be  held  to 
have  established  a  different  principle.  It  follows  from  the  princi- 
ple held  in  the  cases  above  mentioned,  that  Macfarlane  could  not 
be  called  on  to  take  the  hazards  of  an  ordinary  action  or  claim  for 
constituting  a  debt  against  Macnee.  If  he  had  had  the  bill,  non- 
onerosity  could  only  be  proved  by  his  writ  or  oath ;  whereas  he 
would  probably  have  had  no  means  of  proving  the  debt  but  by 
the  writ  or  oath  of  M^nee.  Neither  could  he  be  required  to 
explain  the  nature  of  the  value  paid,  unless  upon  reference  to  his 
oath,  or,  at  least,  upon  tender  of  payment  of  the  debt  on  an  assig- 
nation. This  last  was  the  defender's  proper  course,  though  it 
might  possibly  have  remained  doubtful  what  was  incumbent  on 
the  pursuer.  But  nothing  of  this  kind  having  taken  place,  the 
Lord  Ordinary  cannot  see  how  the  defence  could  be  sustained  con- 
sistently with  law. 

*  Still  there  is  something  remaining,  and,  the'  Lord  Ordinary 
thinks,  &iriy  within  the  record :  \sty  Though  the  defender  has  lost 
his  opportunity  of  referring  ^  no  value'  to  Macfarlane's  oath,  it  is 
still  possible  that  it  might  be  proved  by  his  books  or  other  writ; 
2dt  if  the  debt  was  stated  in  the  accounts  with  Macfarlane,  as 
Macnee's  trustee,  clearly  second  payment  cannot  be  obtained ; 
but,  Qd,  if  it  should  appear  that  Macfarlane  had  tbe  means  of  see- 
ing that  the  debt  could  be  proved  by  the  books  or  other  writs  of 
Macnee,  he  was  bound  to  retain  the  funds  in  his  hands  as  trustee, 
and  inform  the  defender  he  did  so  for  his  relief.  If  with  such 
knowledge  he  not  only  divested  himself,  and  took  a  discharge  of 
his  intromissions,  but  paid  over  L.40  to  Macnee,  it  would  be  very 
anjust  that  he  should  now  recover  the  contents  of  the  bill  from 
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27  June  1834.  ^  the  defender.     As  trustee,  he  was  bound  to  attend  to  all  debts, 

<  and  specially  bound  to  attend  to  the  defender's  interest  in  regard 

*  to  this  debt 
<  The  Lord  Ordinary  has  taken  no  notice  of  the  statement  as  to 

*  the  decree  of  the  Sheriff  of  Stirlingshire,  because  the  process  be- 

*  ing  lost,  there  is  no  proper  evidence  of  the  fact  of  its  existence, 

<  and  it  is  not  admitted.' 


Macfar  lane's 
Executors  v, 
Ferguson. 


Opinion  of 
Court. 


Judgment. 


The  Court  was  unanimously  of  opinion  that  the  Sheriff's  decree 
ought  to  be  set  aside,  upon  the  grounds  stated  by  the  Lord  Ordi- 
nary ;  but  some  of  their  Lordships  thought,  that  the  first  point  tbat 
remained  for  investigation,  under  the  petitory  conclusion  of  the  ac« 
tion,  was,  whether  Macfarlane  could  shew  that,  acting  as  trustee 
for  the  creditors  of  Macnee,  he  had  exhausted  the  whole  of  the 
trust^estate ;  for  if  it  should  appear  that  he  had  not,  it  was  impossi- 
ble that  he  could  be  allowed  to  keep  this  reversion  without  imput- 
ing it  pro  tanto  towards  payment  of  the  bill. 

The  Court  therefore  adhered  to  the  interlocutor,  in  so  &r  as  it 
reduced  the  decree ;  but  quoad  ultra  recalled  it,  and  remitted  to  the 
Lord  Ordinary  to  allow  a  fiirther  investigation  into  the  intromis- 
sion and  payments  of  Macfarlane,  in  his  capacity  of  trustee  for 
Macnee's  creditors. 


Lord  MoMcreifft  Ordinary.  For  the  Pursuers,  Keay,  Shaw,  John 

\V,  S.  Agent.         For  the  Defender,  DeoM  ofFac,  (Hope,)  Houaion» 
Burn,  W.  S.  A  genu         F,  Clerk. 


Bebtrt 


s. 


FIRST  DIVISION. 


No.  XCVIII. 


27  June  1834. 


MARTIN  AND  Others 
affoinst 
A.  W.  GOLDIE. 

Process. — Law-Agent. — Certain  creditors  in  an  heritable  bmd 
having  brought  an  action  against  the  agent  of  the  ddftor^  on  the 
narrative  that  they  liad  been  induct  to  advance  the  money  on  the  ^ 
false  representations  of  the  debtor  and  his  agents  describing  the 
lands  as  unentailed^  and  of  a  certain  annual  value,  whereas  they 
knew  that  the  greater  part  of  them  were  entailed^  and  of  greatly 
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lower  value;  and  concluding  alternatively  against  the  agent  for  27  June  1834. 
payment  or  relief  of  the  bond,  or  payment  of  the  loss,  but  wU/iout    ""^^y^^ 
setting  forth  any  actual  damage^  or  any  fact  from  which  damage  Qulif"  *"** 
must  necessarily  arise  s^held,  that  the  conclusions  of  the  summons  Goidic. 
were  not  regularly  or  legally  deduced,  according  to  the  form  and 
nature  of  the  action,  and  the  same  therefore  dismissed,  reserving  to 
the  pursuers  to  bring  a  new  action. 

The  pursuers,  for  themselves,  and  as  trustees  for  the  Guardian 
Assurance  Company  of  London,  and  their  mandatary^  brought  an 
action  against  the  defender,  Mr  Goldie,  setting  forth,  that  the  com- 
pany had  been  induced,  chiefly  by  his  misrepresentations,  to  lend 
the  sum  of  L.8000,  on  heritable  security,  to  Lord  Duffus,  the  de- 
fender having  described  the  lands  as  rented  at  particular  sums,  and 
as  being  unentailed,  whereas,  from  a  previous  transaction  with  re- 
gard to  the  same  lands,  and  from  a  plan  in  his  possession,  the  defender 
was  aware  that  the  unentailed  lands  did  not,  and  could  not  possibly 
yield  the  rent  which  was  represented,  and  that  the  rental  which  he 
produced  was  in  other  respects  false  :  That  the  pursuers,  relying  im- 
plicitly on  the  representations  made  to  them,  agreed  to  lend  to  Lord 
Duffus  the  sum  of  L.8000,  upon  the  security  of  the  lands  in  question : 
That  accordingly  the  money  was  lent  on  a  bond  and  disposition 
in  security,  dated  3  August  1825  :  That,  however,  it  had  since  been 
discovered,  that  the  greater  part  of  th^  lands  over  which  the  secu- 
rity had  been  granted  was  entailed  property,  and  that  Lord  Duf- 
fiis  had  no  power  to  grant  burdens  over  the  same,  and  that  all  this 
was  known  at  the  time  to  Mr  Goldie :  *  That  the  said  Archibald 

*  Watson  Goldie  having  thus  been  actor,  art  and  part,  with  the  said 

*  Lord  Duffus,  in  fraudulently  inducing  them,  the  said  Assurance 
'  Company,  to  accept  of  a  security  which  was  known  to  them  to  be 

<  wholly  insufficient,  is  bound  to  make  good  to  the  pursuers,  for 
'  behoof  of  the  said  Assurance  Company,  all  loss  and  damage  which 

<  they  may  sustain  by  the  perpetration  of  the  said  fraud :  That, 

*  even  upon  the  supposition,  that  the  said  Archibald  Watson  Goldie 
'  believed,  as  he  alleges  he  did,  upon  the  representations  of  the 
^  said  Lord  Duffus,  that  all  the  lands  contained  in  the  said  secu- 
'  rity  were  unentailed, — a  supposition  wholly  groundless, — still  the 
'  said  Archibald  Watson  Goldie  was  guilty  of  culpable  conceal- 
'  ment  and  misrepresentation,  in  concealing  the  fact,  that  the  said 

*  Lord  Duffus  had  immediately  acquiesced  in  a  charge  of  similar 

*  fraud  and  deception,  made  against  him  for  borrowing  a  sum  of 

<  little  more  that  half  the  amount  lent  by  the  said  Assurance  Com- 

*  pany  upon  the  same  land,  and  had  been  most  desirous  of  con- 

*  cealing  that  such  a  charge  had  been  made,  and  in  representing 
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the  rental  which  was  given  to  the  said  Assurance  Company  and 
their  agents  as  a  true,  accurate,  and  genuine  rental,  certified  by 
a  sworn  oflScer,  when  he,  the  said  Archibald  Watson  Goldie, 
perfectly  well  knew  that  the  said  rental  was  false, — that  tbe 
greater  part  of  the  lands  certified  in  it,  as  let  at  a  specific  rent, 
were  truly  not  let  at  all ;  and  that  the  person  who  certified  this 
false  rental  was  not  a  sworn  officer,  but  a  servant  dependent 
on  the  said  Lord  Duffus:  That  the  fraud,  misrepresentation, 
and  concealment  on  the  part  of  the  said  Archibald  Watson 
Goldie,  by  means  of  which  alone  the  said  Assurance  Compuiy 
were  induced  to  lend  their  money,  as  aforesaid,  were  greatly  ag- 
gravated by  the  consideration,  that  the  said  Assurance  Company 
reposed  the  most  unlimited  confidence  in  the  ssud  Archibald  Wat- 
son Goldie,  and  instead  of  employing  an  agent  in  Scotland  to 
attend  to  their  interest  and  complete  the  security,  were  induced 
to  employ  the  said  Archibald  Watson  Goldie  for  that  purpose: 
That  by  tbe  acceptance  of  this  employment,  and  thus  acting  as 
their  agent  in  the  completion  of  the  security,  the  said  Archibald 
Watson  Goldie  was  peculiarly  called  upon  to  act  fairly,  honestly, 
and  openly  towards  the  said  Assurance  Company,  and  to  disclose 
to  them  the  circumstances  within  his  knowledge,  which,  if  dis- 
closed, would  necessarily  have  led  to  the  conclusion,  that  the  seca- 
rity  olSfered  them  was  entirely  worthless  in  relation  to  the  sum  to  be 
lent  upon  it :  That  the  said  Archibald  Watson  Goldie  is  therefore 
bound  to  make  good  to  the  pursuers  any  loss  which  may  arise  to 
them  in  consequence  of  their  having  been  fiaudulently  induced 
to  lend  the  ^Id  sum  of  L.dOOO  to  the  said  Benjamin  Lord  Duffus, 
as  aforesaid :  Therefore  it  ought  and  should  be  found  and  decla- 
red, by  decree  of  the  Lords  of  our  Council  and  Session,  that  the 
said  Archibald  Watson  Goldie  is  bound  to  free  and  relieve, 
and  harmless  and  skaithless  keep,  the  pursuers  from  all  loss  and 
damage  which  they  may  sustain,  in  consequence  of  their  having 
been  induced  to  lend  the  said  sum  of  L.8000  to  the  said  Benjamin 
Lord  Dufi'us,  as  aforesaid ;  and  in  order  to  insure  this  relief  to 
the  pursuers,  he  ought  to  be  decerned  and  ordained,  by  decree 
foresaid,  to  make  payment  to  the  pursuers  of  tbe  foresaid  sum  of 
L.8000  sterling,  with  the  interest  thereof  from  the  term  of  Whit- 
sunday last,  till  payment,  upon  receiving,  at  his  own  costs  and 
charges,  a  disposition  and  assignation  to  the  foresaid  bond  for 
L.8000  :  Or,  at  leftst,  and  in  case  it  shall  be  held  that  the  said 
Archibald  Watson  Goldie  is  not  bound  to  pay  upon  an  assigna- 
tion, as  aforesaid,  he  ought  and  should  be  decerned  and  ordained, 
by  decree  foresaid,  to  make  payment  to  the  pursuers  of  such  a  sum 
as  may,  together  with  the  sum  that  may  be  recovered  by  the  pur- 
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*  against  the  lands  truly  and  effectually  contained  therein,  make  up    ^"^^V^^' 
« to  the  pursuers  the  full  amount  of  the  said  debt  due  to  them  of  ^^^  *"^ 
^  L.8000,  with  interest  thereof  from  the  ^rm  of  Whitsunday  last,  Goidie. 

<  and  all  expenses  they  may  incur  in  operating  upon  the  said  bond 

*  and  disposition  in  security/  &c. 

In  defence,  Mr  Goidie  denied  the  statements  of  the  pursuers  as  Defender's 
to  the  alleged  misrepresentations,  and  stated  his  belief,  that  Lord  ^^^^' 
Duffua's  title  to  the  lands  was  such  as  it  had  been  represented  by 
him,  and  that  they  were  of  the  value  alleged ;  and,  indeed,  so  satis- 
fied was  the  defender  himself  of  the  suflBciency  of  the  security,  that  he 
had  taken  a  postponed  security  over  the  same  lands  for  a  debt  of 
L.700  due  to  him  by  Lord  Duffus  in  1827,  at  which  period  he  ceased 
to  act  as  his  Lordship's  agent;  that  the  transaction  now  challenged 
had  been  carried  on  in  London  by  the  solicitors  of  the  parties  con- 
cerned, and  that  he,  the  defender,  had  not  in  fact  acted  as  the  agent 
of  either,  but  had  merely  prepared  the  bond  gratuitously,  at  the  re- 
quest ofone  of  the  solicitors.  But,  besides,  the  action  was  irrelevantly 
and  prematurely  brought,  in  respect,  L  that  it  was  rested  on  the 
allegation,  that  the  lands  conveyed  to  the  pursuers,  or  a  great  part 
thereof,  were  not  held  by  Lord  Duffus,  the  granter  of  the  security, 
in  fee  simple,  but  formed  part  of  his  entailed  estates,  a  fiact  which 
has  not  yet  been  ascertained,  and  which  could  not  be  tried  in  this 
action.      The  first  step  was  to  have  called  for  payment  of  the 
bond ;  and  if  this  had  been  done,  quomodo  constat  that  Lord  Duffus, 
or  some  of  his  friends,  would  not  have  paid  the  amount  ?  If  this  had 
DOt  been  done,  the  pursuers  might  then  have  proceeded  to  sell  the 
lands ;  and,  in  that  event,  if  a  suspension  had  been  pleaded,  on  the 
ground  that  the  property  was  entailed,  the  question  as  to  the  ef- 
fect of  the  entail  might  have  been  tried  * ;  but  there  were  no  ter- 
mini habiles  for  ascertaining  the  point  under  the  present  action. 
But,  2di  the  present  summons  was  one  substantially  of  damages 
for  loss  by  fraud,    lliere  were  no  statements  in  it  relevant  to  infer 
a  guarantee ;  but  such  an  action  could  not  be  sustained,  unless 
loss  was  instructed.     It  was  not,  however,  stated  that  any  damage 
bad  been  actually  incurred,  nor  was  there  even  a  statement  of  any 
specific  fact  from  which  it  followed  that  damage  must  necessarily 
arise ;  so  that  the  statements  in  the  narrative  did  not  legally  support 
the  conclusion. 


*  It  was  only  aAer  the  summons  came  into  Court  that  payment  of  the  bond  was  de- 
manded, and  a  sale  advertised.  A  suspension  was  also  presented  by  the  heir  of  entail, 
but  answers  were  not  lodged  by  the  pursuers. 
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Answered^^JJnleas  under  the  present  action,  the  pursuers  would 
be  left  without  a  remedy  for  a  gross  wrong.  They  had  no  means 
of  forcing  the  heirs  of  entail  to  try  the  quesdon ;  they  might  not  hare 
appeared,  although  called  in  an  action  of  declarator ;  and  though 
they  had  appeared,  a  decree  against  them  would  not  have  formed 
res  judicata  against  the  defender,  Mr  Goldie.  The  personal  re- 
sponsibility of  Lord  Duffus  was  worth  nothing.  A  notarial  requi- 
sition was  served  upon  his  Lordship  four  months  before  the  action 
was  raised ;  and  the  summons  bore  that  payment  had  been  demand- 
ed from  him  but  not  obtained.  If  the  lands  had  been  exposed,  the 
sellers  (the  present  pursuers)  must  have  offered  absolute  warran- 
dice, which  would  have  left  them  in  no  better  situation  than  at 
present.  If,  however,  the  facts  averred  in  the  summons  were  true, 
and  the  lands  were  shown  to  be  comprehended  in  the  entail,  it  fol- 
lowed, that  the  security  must  necessarily  be  bad ;  and  the  result  eoo- 
cluded  for  in  the  summons  was  the  just  and  reasonable  one,  that  the 
defender  should  be  decerned  to  make  payment  of  the  sum  contained 
iu  the  bond,  upon  receiving  an  assignation  thereto. 


The  Lord  Ordinary  pronounced  the  following  interlocutor :  '  The 
Lord  Ordinary  having  heard  parties'  procurators,  and  considered 
the  summons  and  defences,  finds,  that  the  conclusions  of  the  sum- 
mons are  not  regularly  or  legally  deduced,  according  to  the  form 
and  nature  of  the  action,  and  therefore  dismisses  the  action,  and 
decerns :  Finds  the  defender  entitled  to  expenses,  and  allows  an 
account  thereof  to  be  given  in,  and  to  be  taxed  by  the  Auditor, 
reserving  to  the  pursuers  to  bring  such  new  action  as  they  may 
be  advised,  in  competent  form,  and  to  the  defender  his  defences 
thereagainst' 

Note, — <  Looking  at  the  grounds  of  the  present  action,  it  is,  in 
substance  as  well  as  in  form,  an  action  of  damages.  It  proceeds 
upon  the  statement  of  various  circumstances,  g^ven  at  most  unne- 
cessary length,  and  in  most  unnecessary  detail,  importing  that  the 
pursuers  had  been  induced  to  lend  the  sum  of  L.8000,  on  herita- 
ble security,  to  Lord  Duffus,  by  the  misrepresentation  of  Lord 
Duffus,  and  the  defender,  acting  as  his  agent,  both  of  them,  and 
particularly  the  latter,  having,  as  it  is  said,  described  the  lands  as 
rented  at  particular  sums,  and  as  unentailed,  while  both  of  them, 
and  particularly  the  latter,  knew,  as  it  is  said,  that  they  were  not 
let  at  such  rents,  and  that  the  greatest  part  of  them  were  truly  in- 
cluded in  Lord  Duffus's  entailed  estate.  Accordingly,  the  8ub- 
sumptiou  is,  that  the  defender  having  been  actor,  art  and  part  with 
Lord  Duffus,  <  in  fraudulently  inducing  them,  the  said  Assurance 
<  Company,  to  accept  of  a  security  which  was  known  to  them  to 
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'  be  wholly  insuflBcient^  is  bound  to  make  good  to  the  pureuers,  for  27  June  183% 

*  behoof  of  the  said  Assurance  Company,  all  loss  and  damage  which     ^^^y^ 

*  they  may  sustain  by  the  perpetration  of  the  said  fraud/     But  the  q^^°  *°^ 
essential  requisite  of  a  summons,  resting  on  such  grounds,  is  awant-  Goldie. 
ing.     It  is  not  stated  that  any  damage  has  been  actually  incurred, 

nor  is  there  even  a  statement  of  any  specific  fietct  from  which  da* 
mage  must  necessarily  arise.     The  transaction  into  which  the  pur- 
suers were  induced  to  enter,  as  it  is  said,  by  the  act  of  the  de- 
fender, was  a  loan  to  Lord  Duffus  of  the  sum  of  L.8000,  upon 
heritable  bond,  in  the  year  1825.     It  is  provided  by  the  bond,  that 
if  the  granter  fail  to  make  payment,  within  six  months  after  a  de- 
mand intimated  in  due  form,  the  pursuers  shall  have  power  to  sell 
and  dispose  of  the  lands.     The  damage,  then,  arising  upon  such  a 
transaction,  must  be  occasioned  by  the  &ilure  of  the  debtor  to  pay, 
coupled  with  the  inefficacy  of  an  attempt  to  sell,  or  the  inadequacy 
of  the  price  obtained  by  a  sale.     But  no  such  ground  of  action  is, 
or  indeed  can  be  set  forth ;  for  it  was  admitted  at  the  debate,  that 
although  premonition  had  been  given,  the  summons  was  raised 
before  the  period  of  six  months  had  elapsed.     And  the  fact  is  un- 
doubted, that  no  sale  has  been  attempted,  and  no  question  ever 
raised  in  any  quarter,  of  the  validity  of  the  security.     In  these 
circumstances,  the  Lord  Ordinary  thinks,  that  the  summons  can. 
not  be  sustained.     Viewing  the  grounds  of  action,  it  is  an  action 
of  damages,  resting,  not  on  the  allegation  that  damage  has  been 
actually  suffered,  but  upon  the  assumption  that  damage  possibly 
may  be  suffered.     And  looking  at  the  conclusions,  they  are  not 
conclusions  for  any  specific  damages,  and  could  not  authorise  the 
liquidation  of  any  specific  damages,  but  resolve  truly  into  mere 
declaratory  conclusions,  for  determining  beforehand,  that  the  de- 
fender shall  be  liable  in  damages,  if  damage  shall  eventually  be 
incurred.     The  Lord  Ordinary  is  not  aware  of  any  authority  for 
such  a  summons  as  this ;  and  nothing  could  afford  a  better  illus- 
tration of  the  practical  inexpediency  or  incongrruity  of  such  a  pro- 
cedure than  the  circumstances  of  this  very  case.     The  essential 
element  of  the  fraud  charged  against  the  defender,  as  the  ground 
of  his  liability,^  is  the  insufficiency  or  invalidity  of  the  security ;  so 
that,  while  the  defender,  having  ostensibly  no  interest  in  the  mat- 
ter, is  singly  called  upon,  under  most  unfavourable  circumstances, 
to  defend  the  pursuers'  right,  the  pursuers,  in  order  to  fix  a  hypo- 
thetical liability  for  damages  upon  the  defender,  place  themselves 
in  the  extraordinary  position  of  disparaging  their  own  security, 
which  has  never  been,  and,  for  any  thing  yet  seen,  never  may  be 
called  in  question. 
*  Besides  the  main  grounds  of  action  urged  against  the  defender, 
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2?  June  1834.  <  as  acUng  in  the  transaction  for  Lord  Duffus,  the  summons  contains 

*  the  statement,  that  the  defender  was  employed  by  them  in  the 

*  completion  of  the  bond  ;  and  that,  acting  as  their  agent  in  the  com- 

*  pletion  of  the  security,  he  was  bound  to  disclose  all  the  circam* 
^  stances  in  his  knowledge  regarding  the  estate,  under  the  penalty 
c  of  being  liable  for  any  loss  which  might  be  sustained  by  the  pnr- 

*  suers.     This,  it  will  be  observed,  being  a  ground  of  acticm  direet- 

*  ed  agaibst  the  defender,  as  agent  for  the  pursuers,  is  essentially 

*  different  from  that  hitherto  considered,  and  might,  if  distinctly 
^  brought  forward,  possibly  warrant  conclusions  different  from  mere 

*  conclusions  for  damages.     But,  in  the^r^^  place,  it  does  not  seem 

<  to  be  distinctly  stated  here,  either  as  a  substantive  ground  of  ac- 

<  tion,  or  as  founding  any  different  liability.  It  is  said  (p.  16,  17,) 
*^  that  the  fraud,  misrepresentation  and  concealment,  on  the  part  of 
^^  the  said  Archibald  Watson  Goldie,  by  means  of  which  alone  the 
^<  said  Assurance  Company  were  induced  to  lend  their  money,  as 
"  aforesaid,  were  greatly  aggravated  by  the  consideration,  that  the 
<*  said  Assurance  Company  reposed  the  most  unlimited  confidence  in 
<<  the  said  Archibald  Watson  Goldie,'  &c. ;  and,  2dlyj  If  the  actioo 

*  were  to  be  rested  by  the  pursuers  on  the  defender's  breach  of  duty, 

*  as  acting  in  the  capacity  of  their  agent,  the  summons  would  re- 

*  quire  to  be  amended  to  an  extent  totally  altering  its  character. 

*  In  these  circumstances,  the  Lord  Ordinary  has  thought  it  best  to 
^  dismiss  the  action,  under  the  reservation  authorised  by  the  sta- 

*  tute.' 


Opinion  of 
Court 


The  pursuers  reclaimed  ;  and  the  Lard  President  said — That  if  the 
action  were  sustained,  it  might  give  rise  to  similar  actions  in  every 
case  where  loans  were  transacted,  and  would  prevent  conveyanceis 
from  interfering  in  such  transactions.  It  Would,  on  similar  groands^ 
be  competent  to  any  creditor,  who  (perhaps  from  pique  to  his  agent) 
chose  to  say,  or  to  suspect  that  his  security  was  not  so  good  as  he  had 
expected,  or  to  allege  that  the  lands  burdened  by  it  were  entailed,  to 
bring  an  action  directly  against  such  agent,  without  either  adjud- 
ging the  lands,  or  taking  the  proper  steps  to  try  the  question,  and 
to  render  his  security  effectual.  The  proper  course  was  to  expose 
the  lands  to  sale,  and  to  bring  a  declarator,  which,  being  conjoined 
with  a  suspension  at  the  instance  of  the  heirs  of  entail,  would  af- 
ford an  opportunity  of  trying  the  question ;  for  it  had  not  yet  been 
determined  in  a  proper  action,  whether  the  lands  were  entailed  or 
not.  Neither  was  it  averred  that  damage  had  been  sustained,  or 
that  it  must  necessarily  be  sustained,  from  any  of  the  statements  in 
tlie  sunmions.     His  Lordship  would  not  have  thought  it  necessary 
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to  hear  an  answer  to  the  argument  of  the  pursuers,  unless  to  give  27  June  1834. 
Mr  Ooldie  an  opportunity  of  explanation.  ^^^^^^ 

Lard  Mackenzie  said— That  if  the  Court  were  to  proceed  on  the  ^^^^  •"^ 
special  ground  assigned  by  the  Lord  Ordinary,  *  that  the  conclusions  Goidie. 

*  of  the  summons  are  not  regularly  deduced,  according  to  the  form     ~.      . 

*  and  nature  of  the  action,'  he  had  no  objection  to  concur  in  the  Court. 
interlocutor.     It  was  held  by  the  Lord  Ordinary,  that  the  action 

was  entirely  one  of  damages ;  and  that  the  conclusion  for  relief  was 
not  borne  out  by  the  subsumption  in  the  summons ;  and  in  this 
view  the  Lord  Ordinary  was  right  in  dismissing  the  action,  under 
the  reservation  contained  in  the  interlocutor,  though  it  might  have 
been  competent  to  allow  an  amendment  of  the  libel.     But  his  Lord- 
ship could  not  concur  in  the  general  proposition,  that  on  the  sup- 
position of  the  narrative  being  true,  that  the  defender,  in  concert 
with  Lord  Duffus,  had  been  guilty  of  fraud  and  misrepresentation, 
whereby  they  had  prevailed  upon  the  pursuers  to  accept  of  an  im- 
perfect security ;  that  payment  had  been  demanded,  but  could  not  be 
obtained,  in  respect  that  the  lands  were  entailed,  and  that  the  security 
was  in  other  respects  bad,  the  borrower  having  nothing  wherewith  to 
pay  the  debt;  that,  in  these  circumstances,  the  pursuers  were  not  en- 
titled to  found  a  conclusion  against  the  agent,  (who  was  alleged  to 
have  been  guilty  of  the  fraud,)  to  relieve  the  pursuers  of  the  secu- 
rity, and  to  take  the  bargain  off  their  hands.     His  Lordship  had 
great  doubts  if  such  a  summons  would  not  be  relevant ;  and  in  a 
question  of  relevancy,  the  facts,  as  set  forth,  must  be  assumed  to  be 
true,  though,  in  the  present  instance,  he  trusted  there  was  no  foun- 
dation for  the  allegations  against  the  defender.     Suppose,  for  in- 
stance, that  a  party  were  to  advance  money  to  an  individual,  on  an 
averment,  by  him  and  his  agent,  that  certain  lands,  over  which  a  se- 
curity was  granted,  was  his  property ;  but  that  the  creditor  was 
next  day  to  discover  that  his  debtor  had  no  right  whatever  to  the 
lands,  and  that  the  security  was  therefore  worthless ;  would  it  not 
be  competent  for  him,  in  such  a  case,  actual  or  inferential  damages 
being  alleged,  to  bring  an  action  immediately  against  both  parties 
for  recovery  of  his  money,  although  the  term  of  payment  had  not 
arrived  ?   As  to  the  mode  of  proof  in  such  a  case,  whether  by 
the  oath  of  party,  or  by  the  verdict  of  a  jury,  or  in  what  other 
way,  that  was  another  and  an  after  question ;  but  his  Lordship 
could  not  at  present  sanction  the  doctrine,  that  in  a  case  of  this 
nature,    (unless  for  the  special   objection  to  the  relevancy  sus- 
tained by  the  Lord  Ordinary,)  it  would  be  necessary  for  parties 
in  the  situation  of  the  pursuers  to  try  beforehand  the  question, 
whether  the  lands  were  contained  in  the  entail,  or  as  to  the  amount 
of  the  rental.     This  was  an  important  question,  and  would  be  dc- 


434 


DECISIONS  OF  THE 


No.  9& 


Martin  and 
Others  v. 
Goldie. 

Opinion  of 

Court. 


27  June  I834w  Serving  of  serious  consideration ;  but  it  was  not  necessary  to  enter 
upon  it,  if  the  Court  adhered  to  the  interlocutor  of  the  Lord  Or- 
dinary,  on  the  ground  that  the  subsumption  in  the  summons,  (no 
damage  being  alleged,)  was  defective. 

The  Lard  President  observed — That  it  was  not  necessary  to  go 
upon  the  general  point  stated  by  Lord  Mackenzie,  the  ground 
assigned  by  the  Lord  Ordinary  being  sufficient ;  but  the  question 
was  not  without  difficulty.  Would  it,  for  instance,  be  competent 
for  an  individual  to  bring  such  an  action  as  the  present,  on  the  ge* 
neral  and  vague  allegation,  that  he  had  been  deceived  as  to  the  va- 
lue of  the  lands,  on  the  security  of  which  he  had  lent  his  money, 
before  bringing  a  proof  of  the  value  ? 

Zjord  Mackenzie  thought  that,  in  such  a  case,  it  would  be  com- 
petent to  prove  the  value  before  a  jury  in  an  action  of  damages. 

Zjord  GiUies  thought  it  would  be  a  dangerous  doctrine,  in  cases 
of  this  nature,  to  hold  that  the  agent  for  the  lender  should  be  liable 
prime  loco,  where  a  party  discovered,  or  thought  he  had  discovered, 
a  flaw  in  the  security  he  had  obtained.  The  question,  whether 
lands  are  entailed  or  not,  might  be  one  of  great  difficulty  ;  and,  in 
the  present  case,  it  could  not  be  finally  determined  in  the  acdon 
against  Mr  Goldie.  If  he  had  acted  as  agent  for  the  pursuers,  the 
question  would  have  been  different,  and  the  recourse  against  him  more 
immediate.  It  was  indeed  stated  incidentally  in  the  summons,  that 
he  acted  partly  as  agent  for  the  lenders ;  but  this  did  not  seem  to 
be  insisted  in,  and  no  conclusion  was  founded  on  the  averment 

The  Court  adhered,  and  found  the  pursuers  liable  in  additional 
expenses. 


Judgment. 


Lord  FuUerton,  Ordinary.  Act  JameaoHf  JRuthafwrd.  Walker,  lUehardaM,  ff 

MMJk,  W.  S.  Agents.  Alt.  Dean  o/Fac.  fBope^J  5Aoie,  Graham  SeB. 

H.  D.  Ht%  W.  S.  Agent.         22.  Clerk. 

C. 
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SECOND  DIVISION. 

No.  XCIX.  27  June  1834. 

THOMSON'S  TRUSTEES 

against 
MONTEITH'S  TRUSTEE  and  Others. 

Proof. — Presumption. — Writ. — One  merchant  having  granted  an 
heritable  bond  to  another ^  on  the  narrative  of  a  certain  sum  presently 
borrowed,  although  there  was  no  evidence  of  any  advance  of  money 
from  Uie  books  of  either  the  granter  or  grantee,  or  otherwise,  while, 
at  the  date  of  the  bond,  tlie  company  of  which  the  former  was  a 
partner  were  debtors  to  the  latter  in  current  obligations ;— found, 
that  these  obligations  being  retired  by  the  company,  no  claim  under 
the  bond  lay  against  the  granter. 

On  30  July  1819,  John  Monteith,  then  a  partner  of  John  and 
Robert  Monteith,  manufacturers  in  Glasgow,  granted  an  heritable 
bond  and  disposition  in  security  for  L.3000,  in  fevour  of  the  late 
Robert  Thomson  senior,  merchant  in  Glasgow,  on  the  narrative  of 
the  granter  having  instantly  borrowed  and  received  this  sum  from 
Mr  Thomson.  From  the  books  of  the  respective  parties,  it  ap- 
peared that,  at  the  date  of  the  bond,  there  was  due  to  Mr  Thomson, 
by  J.  and  R.  Monteith,  upwards  of  L.1300,  arising  from  money 
and  bill  transactions.  These  transactions  were  continued  between 
the  parties  till  Mr  Thomson's  death,  in  the  following  year ;  and  in 
1824,  J.  and  R.  Monteith  paid  the  final  balance  due  by  them  to 
Mr  Thomson's  trustees.  Neither  the  books  of  the  debtor  nor  cre-> 
ditor  in  the  bond,  nor  any  other  document,  afforded  the  least  evi-> 
dence  or  indication  that  any  money  was  advanced  at  the  time  of 
granting  the  bond,  or  afterwards,  to  John  Monteith  individually, 
or  on  his  account,  otherwise  than  as  a  partner  of  J.  and  R.  Mon« 
teith.  This  was  ascertained  by  the  judicial  report  of  an  accoun- 
tant ;  and  it  had  been  admitted  by  the  trustees  of  Mr  Thomson,  in 
the  minutes  of  their  meetings,  that  the  bond  was  taken  in  security 
of  money  and  bills  due  to  him  by  J.  and  R.  Monteith,  although 
they  maintained,  in  the  present  action  of  multiplepoinding  for  deter- 
mining the  right  to  the  price  of  the  subjects  of  this  heritable  secu"» 
rity,  that  they  were  entitled  to  be  preferred,  in  respect  that  the 
want  of  a  regular  discharge  of  the  bond  was  not  supplied  by  facts 
and  circumstances  alleged  to  be  irreconcileable  with  the  debt  con- 
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27  June  1834.  tinuing  to  exist,  such  discharge  being  requisite,  according  to  the 
doctrine  laid  down  in  the  case  of  Graham  v.  Veitch,  18  Dec.  1828. 


Thomson's 
Trustees  v, 
Monteith*8 
Trustee  and 
Others. 


The  Lord  Ordinary  <  found,  in  the  peculiar  circumstances  of  this 
case,  that  on  the  trustees  of  the  deceased  Robert  Thomson  being 
relieved  of  his  cautionary  obligation,  in  the  contract  of  marriage 
between  John  Monteith's  daughter  and  Mr  John  Pattison,  they 
had  no  farther  claim  against  John  Monteith  or  his  estate,  under 
the  bond,  dated  30  July  1819.'     His  Lordship  subjoined  the  fol- 
lowing note  :  *  The  Lord  Ordinary  is  quite  aware  of  the  difficulty 
of  admitting  facts  and  circumstances  to  get  the  better  of  the  distbct 
narrative  of  a  formal  instrument,  such  as  the  bond  in  question. 
But  there  are  circumstances  in  the  case  fully  established,  which 
seem  to  support  the  statement  of  the  grantor,  when  opposed  only 
by  the  statement  of  the  trustees,  who  profess  their  ignorance  of 
the  transaction,  except  what  they  gather  from  the  bond  itself  and 
their  inability  to  admit  or  deny  the  statement  on  the  other  side. 
<  The  mercantile  books,  both  of  Mr  Thomson  and  Mr  Monteith, 
are  reported  to  be  accurately  kept     If  the  sum  of  L.dOOO  had 
been  advanced  by  Mr  Thomson  to  him  on  dOth  July  1819,  the 
date  of  the  bond,  corresponding  entries  must  have  been  made 
in  their  respective  books ;  but  nothing  of  the  kind  is  to  be  found 
there.     It  appears,  however,  that  large  sums  were  due  at  this  time 
to  Mr  Thomson,  in  security  of  which,  it  is,  in  these  cireamstanees, 
extremely  probable  that  this  bond  was  taken,  as  stated  by  Mr 
Monteith.    It  appears  that  these  sums  were  finally  paid  up  on  6th 
April  1824,  by  a  payment  then  made  of  L.69  :  5  :  5,  so  that  it 
does  not  appear  that  the  trustees  have  any  right  to  refuse  a  recon- 
veyance of  the  subjects,  and  discharge  of  the  bond,  on  the  ground 
of  outstanding  debts.     In  the  answers  to  the  minute,  at  p.  17, 
they  seem  inclined  to  waive  the  discussion  of  their  claim,  under 
the  strict  terms  of  the  bond,  and,  tacitly  admitting  that  the  debt 
appearing  from  the  books  to  be  due  at  Mr  Thomson's  death  has 
been  finally  paid  up,  tliey  vnsh  to  retain  this  bond  on  account  of 
two  other  claims.     The  first  is  for  L.2000.     But  this  is  a  debt 
due  by  Henry  Monteith,  and  not  by  John,  and  is  so  entered  in 
Mr  Thomson's  books  repeatedly.     It  therefore  does  not  fell  on- 
der  the  bond  as  a  debt  due  by  John  Monteith.     The  other  chum 
is  a  contingent  one,  but  it  seems  to  stand  in  a  different  situation. 
It  is  true  that  nothing  has  been  paid  as  yet  under  the  cautionary 
obligation  in  Mr  Pattison's  marriage-contract     But  as  this  is  a 
debt  of  John  Monteith's,  and  may  be  exacted  from  the  cautioner, 
security  must  be  given  to  relieve  Thomson's  trustees  of  this  claim, 
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<  before  they  can  be  called  upon  to  discbarge  the  bond  and  recon-  27  June  1834* 
« vey.'  ^"^N^*^ 

Thomson's 
Trustees  v. 

The  Cowrt  unanimously  adhered  to  this  interlocutor.  Montehh's 

Trustee  and 
Lord  Medwyn^  Ordinarf.  For  Thomson's  Trustees,  Dean  o/Fac  (Hope,)  Mon-  ^^^^"* 

idth.  }^.  A,  G.  Sf  R,  EJUb,  W.  S.  Agents.         For  other  Claimants,  Mort^  Judgment 

Jhaherfiird,  Datndaon,  GUmm-Crmgs,  Wardlaw  ff  Dakid,  W.  &  and  Dvn. 

dot  jr  Wikon,  W.  S.  Agents.        B.  Clerk. 

s. 


FIRST  DIVISION. 

No.  C.  28  June  1834. 

SIR  GEORGE  WARRENDER,  Bart. 

affainst 
The  Honourable  DAME  ANN  BOSCAWEN. 

Husband  and  Wife. — Jurisdiction. — Citation. — Foreign. 
A  domiciled  Scotchman  hamng  raised^  in  the  court  here^  an  action  of 
divorce^  on  the  ground  of  adultery  committed  abroad^  against  his 
wife^  an  Englishwoman^  who  had  been  married  in  England^  and  was 
resident  abroad^-^found^  1.  That  the  domicil  of  the  husband  tra^ 
the  domicil  of  the  wife^  and  that  the  wife  was  sufficiently  cited  by 
an  edictal  citation^  without  a  copy  of  the  summons  being  left  for  her 
at  the  domicil  of  her  husband  in  Scotland,  personal  intimation  of  the 
action  having  been  made  to  the  lady.  2.  Although  the  marriage  had 
been  contracted  in  England,  it  was  competent  for  the  pursuer,  being 
a  domiciled  Scotchman,  to  raise  his  action  of  divorce  in  tlie  Scotch 
courts. 

The  pursuer  was  a  native  of  Scotland,  and  succeeded  to  family 
estates  there.  At  an  early  period  in  life,  he  obtained  a  commission 
m  the  Berwickshire  militia,  with  which  re^ment  he  served  both 
in  Scotland  and  England.  In  1820,  he  succeeded  to  the  estate  of 
Bruntsfield,  when  he  made  additions  to  the  mansion-house,  and  it 
was  his  principal  residence  since  that  time.  In  1807,  he  was  elected 
a  member  of  Parliament;  and  in  1812,  he  was  appointed  to  a  seat 
at  the  Board  of  Admiralty,  when  he  took  possession  of  the  official 
residence  attached  to  the  office,  and  continued  to  occupy  it  till  April 
1822.  With  the  exception  of  the  time  when  his  parliamentary  or 
official  duties  required  bis  residence  in  London,  he  resided  in  Scot- 
land. 
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28  June  1834.  In  1810,  he  was  married  in  London  to  the  defender,  an  English 
lady.  Upon  that  occasion,  marriage  articles  were  entered  into  in 
the  English  form  ;  but,  at  the  same  time,  an  antenuptial  contract  of 
marriage,  in  the  Scotch  form,  was  executed,  containing  provisions  in 
favour  of  the  lady,  and  securing  these  over  the  pursuer's  estates  in 
Scotland,  and  the  defender  was  infeft  in  the  lands  in  security  of  her 
provisions.  Immediately  after  the  marriage  the  parties  came  down 
to  Scotland,  where  they  remained  a  few  months,  and  then  retomed 
to  England.  It  appeared  |;hat  this  Mras  the  only  time  the  defender 
was  in  Scotland. 

In  consequence  of  a  difference  between  the  parties,  a  separation 
was  agreed  upon,  and  regular  articles  of  agreement  of  separation 
were  executed,  by  which  a  certain  annuity  was  settled  upon  the 
defender,  so  long  as  she  should  continue  to  live  separate  from  the 
pursuer.  In  addition  to  the  articles  of  separation,  the  pursuer  grant- 
ed the  following  letter  to  the  defender's  brothers,  Lord  Falmouth 
and  the  Honourable   Mr  Boscawen  :    *  6  February   1819. — Mr 

<  Lord  and  Sir,  Although  I  have  objected  to  have  any  clause  in- 

*  serted  in  the  articles  of  separation  between  Lady  Warrender  and 

*  myself,  which  should  contain  a  permission  from'  me  to  her  to  go 

*  and  reside  where  she  pleases,  or  which  should  preclude  me  from 

<  suing  her  in  the  ecclesiastical  court  for  restitution  of  conjugal 

*  rights,  I  hereby  pledge  myself  that  Lady  Warrender  shall  be  at 

*  liberty,  during  our  separation,  to  go  and  reside  where  she  pleases, 

*  and  that  I  will  not  institute  any  suit  against  her  for  the  purpose 

<  above  mentioned.'    After  this  separation  the  defender  went  abroad, 
and  resided  at  different  places  on  the  continent. 

The  pursuer,  in  consequence  of  information  received  of  the  de- 
fender's conduct  on  the  continent,  raised  the  present  action  of  di- 
vorce, on  the  ground  of  adultery,  against  her,  in  the  Scotch  courts. 
The  summons  was  executed  against  the  defender  edictally,  and  it 
was  also  served  upon  her  personally  at  Versailles,  where  she  hap- 
pened at  the  time  to  have  her  residence. 


Defender's 
Picas. 


Preliminary  defences  were  lodged  for  the  defender,  in  which  she 
pleaded — 1.  That  she  was  not  subject  to  the  jurisdiction  of  this 
Court,  in  respect  she  was  not  a  native  of,  or  domiciled  in  this  ooon- 
try,  and  had  no  property  there,  except  her  security  for  her  provi- 
sions over  the  pursuer's  property. 

2.  Even  if  the  defender  were  amenable  to  this  Court,  on  the 
ground  that  her  husband  is  domiciled  in  this  country,  and  his  do- 
micil  is  here,  then  she  has  not  been  properly  cited.  She  has  only 
been  cited  as  forth  of  Scotland ;  whereas,  if  jurisdiction  over  her  be 
claimed  on  any  presumption  that  she  is  living  with  him,  or  in  this 
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country,  she  ought,  besides  receiving  personal  intimation,  to  have  98  June  1834. 
been  cited  at  bis  residence  in  iScotland.  ^^V^^ 

3.  The  defender,  being  a  domiciled  Englishwoman  at  the  time  of  BoscTwcm  ^ 


her  marriage,  and  having  been  married  in  England  according  to  the      ;- 

rites  of  the  English  church,  and  under  the  protection  of  the  English  pf^^ 
law,  her  marriage  can  be  dissolved  only  by  the  authority  of  Parlia- 
ment.     At  all  events  it  cannot  be  dissolved  by  a  Scotch  court, 
when  all  the  alleged  acts  of  infidelity  are  said  to  have  been  commit- 
ted in  a  foreign  country. 

The  Lord  Ordinary  appointed  the  questions  raised  in  the  preli- 
minary defences  to  be  argued  in  cases  to  the  Court. 

Pleaded  for  the  pursuer — 

I.  Assuming  that  the  pursuer  was,  at  the  date  of  his  marriage,  Pursuer's 
and  has  ever  since  been  solely  a  domiciled  Scotchman,  it  is  compe-     ^*"* 
tent  for  him  to  institute  a  process  of  divorce  in  the  Scotch  courts, 
notwithstanding  the  present  residence  of  the  defender  in  a  foreign 
country. 

This  is  not  a  case  of  fictitious  or  presumptive  domicil,  but  of  actual 
domicil  by  birth,  property  and  residence,  and  every  circumstance 
which  can  give  efficacy  to  the  rules  of  law  by  which  domicil  is  fixed. 
The  pursuer's  domicil  being  therefore  fixed,  until  there  is  a  separa- 
tion a  vinculo  matrimonii,  the  defender,  as  the  pursuer's  wife,  must 
be  held  as  subject  to  the  jurisdiction  of  the  Scotch  courts,  in  all  ques- 
tions between  husband  and  wife,  without  reference  to  her  present 
residence. 

The  rule  of  law,  that  the  domicil  of  the  husband  is  the  domicil 
of  the  wife,  is  admitted  in  the  municipal  code  of  all  civilised  nations. 
Marriage  not  only  implies  the  closest  communion  of  rights  and  pri- 
vileges, but,  proceeding  on  the  acknowledged  superiority  of  the  hus- 
band, confers  on  him  certain  powers  over  the  wife,  both  in  her  per- 
son and  estate.  He  is  invested  with  a  curatorial  power  over  her : 
her  separate  rights  merge  by  marriage  into  those  of  her  husband : 
and  she  has  no  persona  standi  separate  from  her  husband.  The  do- 
micil of  the  husband  necessarily  becomes  the  domicil  of  the  wife, 
not  merely  from  the  change  of  her  own  residence,  for  she  is  not  ca- 
pable during  her  marriage  of  retaining  her  original  or  acquiring  a 
separate  domicil,  but  it  results  from  the  peculiar  relationship  which 
subsists  between  husband  and  wife,  whereby  the  separate  character 
or  persona  standi  of  the  Mafe  is  lost  by  the  very  act  of  marriage. 
This  rule  is  laid  down  by  the  Civilians,  lib.  10,  tit.  39,  §  9 ;  Voet^ 
lib.  23,  tit.  2,  §  40,  and  lib.  5,  tit.  4,  §  9.  The  same  principle  was 
early  recognised  in  our  law — Stair^  i.  4.  9 ;  and  the  point  was  de- 
cided in  the  cases  of  French  v.  Pilcher,  13  June  1800,  M.  App. 
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28  June  1834.  Forum  competens  ;   and  the  principle  was  again  acknowledged  in 
^'^V^^     Gosson  V*  Blake,  6  July  1826;  and  several  cases  are  quoted  in 

\kT        LLl_  J 

Bi^wem  ^'  Lothian's  Treatise  on  Consistorial  Law,  as  illustrative  of  the  prac- 
tice  of  the  Consistorial  Court  on  this  point ;  and  the  same  rule  of 

Fie^s!^'^  *        law  as  to  the  domicii  is  followed  in  the  English  Consistorial  Court 
— AdanCs  Consistorial  Reports^  i.  19. 

There  is  no  difficulty  in  the  application  of  these  principles  to  the 
present  case.  The  pursuer  has  ever  been  a  domiciled  Scotchman. 
The  defender,  by  her  marriage,  lost  her  original  domicii  in  Eng- 
land, and  rendered  herself  amenable  to  the  Scotch  courts.  But  &r- 
ther,  looking  to  the  circumstances  in  which  the  marriage  was  con- 
tracted, that  the  pursuer  was  a  domiciled  Scotchman,  had  no  re- 
sidence in  England,  and  had  no  heritable  estate  except  in  Soot- 
land,  and  that  the  defender's  jointure  and  the  other  family  pro- 
visions were  secured  over  property  in  Scotland  by  a  deed  in  the 
Scotch  form,  the  marriage  must  be  considered  as  a  Scotch  con- 
tract, notwithstanding  its  celebration  in  England.  It  must  have 
been  the  understanding  of  the  parties  that  the  contract  had  refe- 
rence to  Scotland,  and  that  their  mutual  rights  and  liabilities  under 
it  were  to  be  regulated  and  enforced  by  the  Scotch  law.  The  law  of 
the  place  where  the  marriage  was  actually  celebrated  cannot  inter- 
fere with  or  control  the  law  of  the  husband's  domicii — Huber  de 
Conflictu  Legum^  sect  10. 

But  while  the  defender  seems  to  admit  the  general  rule,  that  the 
forum  of  the  husband  must  be  the  forum  of  the  wife,  she  maintains, 
that  this  rule  must  be  taken  with  exceptions ;  and  one  of  these  ex- 
ceptions is,  where  the  wife  is  entitled,  with  the  approbation  of  the 
husband,  to  choose  a  residence  for  herself.  There  is  little  force  in 
this  view  of  the  subject ;  for  so  long  as  the  defender  is  entitled  to 
the  legal  character  of  the  pursuer's  wife,  and  as  such  Can  claim  pri- 
vileges, she  must  be  considered  as-deprived  of  that  separate  right 
and  status,  as  a  separate  person,  which  renders  her  capable  of  ae* 
quiring  a  domicii  of  her  own,  founded  on  her  own  residence,  inde- 
pendently altogether  of  the  domicii  of  her  husband.  She  cannot 
be  considered  as  a  married  woman  in  regard  to  some  legal  rights,  and 
as  unmarried  in  regard  to  others.  If  she  is  entitled  to  claim  adl  the 
benefits  which  the  law  confers  on  her  in  respect  of  her  marriage,  she 
cannot  shake  herself  loose  of  that  liability  to  answer  in  the  forum  of 
her  husband,  to  which  every  married  woman  is  subject  Nothing 
short  of  a  separation  a  vinculo  matrimonii,  which  dissolves  altoge- 
ther the  connection  between  husband  and  wife,  can  alter  those  rulei 
of  law  which  fix  the  status  of  the  wife,  or  free  her  from  the  domi- 
cii of  her  husband,  by  creating  a  new  one  in  her  own  right 

No  such  effects  could  follow  from  the  deed  of  separation  in  this 
case.    It  is  limited  exclusively  to  the  provision  in  her  favour  while 
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living  separate ;  and  instead  of  relieving  the  pursuer  of  any  legal  re^  28  June  1834. 
sponsibility  as  her  hustumd,  it  provides,  that  in  the  event  of  bis     ^"•V^^ 
being  obliged  to  pay,  in  the  course  of  one  year,  debts  exceeding  g^JJJ^iiwem  ^' 

the  amount  of  her  allowance,  the  separation  was  to  come  to  an  end.       

Hie  letter  which  the  pursuer  subsequently  granted,  consenting  to  pj^^' ' 
her  residing  where  she  pleased,  never  can  be  maintained,  on  any 
principle  of  law,  as  dissolving  the  matrimonial  engagement,  to  the 
effect  of  changing  the  legal  status  and  character  of  die  defender,  or. 
releasing  her  from  the  liability,  to  which  she  was  at  the  time  sub- 
ject, of  answering  in  his  forum  in  any  suit  which  might  be  raised 
i^inst  her. 

By  the  law  of  Scotland,  all  contracts  of  separation  are  revocable 
at  pleasure^  even  although  declared  irrevocable,  except  in  the  case 
where  the  separation  is  sanctioned  by  judicial  authority,  proceeding 
propter  ssevitiam  of  the  husband.  In  that  case  the  law  interferes 
for  the  protection  of  the  wife,  to  prevent  her  being  compelled  to  re« 
turn  to  her  husband,  and  be  exposed  to  a  repetition  of  similar  inju- 
ries. There  is  no  allegation  of  maltreatment  in  this  case ;  and  the 
deed  of  separation  must  be  .treated  as  revocable  by  either  party, 
whatever  may  be  its  terms.  The  law  of  England  looks  even  with  less 
fiivour  on  such  deeds,  and  will  lend  less  aid  in  enforcing  them  than  the 
law  of  Scotland.  It  will  enforce  none  of  their  provisions,  or  allow 
them  even  to  be  pleaded  in  bar  of  any  rights  competent  at  common 
law  to  either  of  the  married  parties,  vrith  the  exception  of  pecuniary 
provisions,  through  the  intervention  of  trustees — Raper^  ii.  285 — 
RygardFs  Consigtorial  CaseSf  i.  142 — Adjomis  Consistarial  Bepartg^ 
iL  299 — Marshall  v.  Ruttou,  Durnford  and  Easts  Reports,  viii.  645. 

2.  As  the  defender  has  been  cited  to  appear  in  this  action,  both 
edictally  and  personally,  the  citation  is  unobjectionable.  The  plea 
of  the  defender  proceeds  from  not  observing  the  distinction  between 
the  rules  applicable  to  domicil  and  citation.  A  Scotchman  having 
an  heritable  estate  here  is  liable  to  be  sued  in  the  courts  of  this 
ooontry  in  respect  of  his  domicil ;  but  if  he  has  been  absent  for 
more  than  forty  days,  the  citation  may  be  edictal,  as  forth  of  the 
tingdom.  Although  the  defender's  legal  domicil  was  Scotland,  yet 
she  has  been  absent  for  more  than  forty  days,  and  was  therefore 
properly  cited  edictally.  This  is  regukted  by  Act  of  Sederunt,  14 
Dec.  1805. 

3.  The  third  preliminary  defence,  that  the  defender,  being  an 
Englishwoman  at  the  time  of  her  marriage,  and  the  ceremony  ha- 
vmg  been  performed  in  England,  and  according  to  the  forms  of 
Enghind,  her  marriage  can  only  be  dissolved  by  act  of  Parliament, 
is  a  defence  involved  in  the  merits,  and  not  strictly  preliminary ; 
«nd  therefore,  at  least,  this  defence  should  be  reserved.     But  what- 
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28  June  1834.  ever  may  be  the  opinion  in  England  as  to  the  indissolability  of  a 
marriage  contracted  in  England,  it  is  now  the  settled  law  of  Scot- 
land, by  a  long  series  of  decisions,  that  effect  will  not  be  given  in 
Scotland  to  the  supposed  indissolubility  of  an  English  marriage ;  and 
that  the  celebration  of  a  marriage  in  England,  even  between  Eng- 
lish parties,  will  not  afford  a  defence  against  an  action  of  divorce 
brought  in  the  Scotch  courts — Fergtu9on*8  Consistorial  Laxo^  p.  54, 
and  cases  there  cited — Oldaher  v.  Goldney,  20  Feb.  1834. 


Warrender  v. 
Boscawen. 

Pursuer** 
Pleas.     . 


Defender't 
Pleas. 


Pleaded  for  the  defender — 

I.  The  defender  not  being  resident  within  the  jurisdicdon  of  the 
Court,  it  is  not  competent  to  insist  against  her  in  any  action  decla- 
ratory of  her  personal  status.  There  is  no  exception  to  the  general 
rule  of  law,  actor  sequitur  forum  rei,  when  the  action  is  of  a  purely 
personal  or  declaratory  nature.  It  is  true,  that  a  party  possessii^ 
heritable  property  in  Scotland  may  be  cited  to  appear  before  the 
courts  of  that  country,  in  an  action  for  establishing  a  patrimonial 
cltdm  for  which  the  estate  may  ultimately  be  made  responsible. 
The  same  principle  applies  even  with  regard  to  moveables,  provid- 
ed these  have  been  previously  secured  by  arrestment  jurisdictionb 
fiindandse  causa ;  but  the  same  rule  does  not  apply  to  questions  of 
personal  status. 

It  may  be  considered  as  a  rule  now  fixed,  that  even  in  the  case 
of  a  marriage  contracted  in  Scotland,  the  courts  of  this  country  have 
no  jurisdiction  entitling  them  to  dissolve  it,  unless  the  defender  it 
either  a  domiciled  Scotchman,  or  has  been  resident  within  the  juris- 
diction of  the  Court  for  forty  days  before  the  summons  is  raised— > 
Brunsdone  v.  Sir  Thomas  Wallace,  9  Feb.  1799 — Pirie  r.  Lonan, 
8  March  1796— Sharp  v.  Orde,  14  Nov.  1829. 

In  declaratory  actions,  the  general  rule  of  law  cannot  be  obviated 
by  the  circumstance  of  the  defender  having  either  a  real  estate  with- 
in the  jurisdiction  of  the  Scotch  courts,  or  moveable  property  whidi 
has  been  arrested  to  found  jurisdiction ;  because  such  actions  are  not 
raised  for  the  purpose  of  attaching  either  real  or  personal  property— 
Scruton  r.  Gray,  1  Dec  1772.  Therefore,  it  would  not  affect  the 
question  of  jurisdiction  in  the  present  process,  that  the  defender  is 
infeft  in  a  Scotch  estate  in  security  of  her  provisions. 

The  defender  has  no  reason  to  dispute,  that  it  is  the  general  rule 
of  the  law  of  Scotland  as  well  as  of  £ngland,  that  as  the  consordam 
vitse  is  the  object  of  marriage,  the  domicil  of  the  husband  is  the 
domicil  of  the  wife.  But  this,  like  every  other  rule,  may  be  sob* 
ject  to  exceptions,  and,  above  all,  it  may  be  qualified  by  the  acts 
and  deeds  of  the  parties  themselves.  The  rule  obtains  whether  the 
wife  be  in  point  of  fact  residing  with  the  husband,  provided  there 


No.  100.  COURT  OF  SESSION.  443 

has  been  no  separation  between  thenii  either  awarded  by  law,  or  2&  June  1834. 
consented  to  by  the  parties ;  but  where  such  separation  has  taken     ^^^^V^^ 
place,  the  wife,  in  living  separate  from  her  husband,  is  guilty  of  no  gj^^^en'  *'' 
breach  of  duty.     Utitur  suo  jure  in  choosing  a  domicil  for  herself,       — ^ 
and  she  will  foil  to  be  cited  at  her  own  actual  domicil  for  all  debts  pj^^^  ^^  * 
for  which  she  is  responsible.    In  thie  same  way  she  transmits  her  in- 
testate succession  according  to  the  law  of  the  country  where  her 
domicil  U  fixed.     The  application  of  the  legal  fiction  applies  only 
in  the  case  of  a  wife,  who,  in  breach  of  her  duty,  absents  herself  from 
her  husband's  house,  which  is  her  legal  and  her  proper  domicil. 
It  cannot  apply  to  a  case  where  a  wife,  as  in  the  present  case,  chooses 
a  domicil  for  herself,  with  the  special  permission  of  her  husband, 
and  who  is,  by  an  agreement  binding  on  both  parties,  absolutely 
excluded  from  her  husband's  house.     The  question,  whether  a  wife 
residing  separate  from  her  husband  in  virtue  of  a  regular  deed  of 
separation,  by  which  she  was  allowed  to  choose  her  own  domicil, 
was  subject  to  the  jurisdiction  of  the  domicil  of  the  husband,  was 
fully  considered  by  the  House  of  Lords,  in  the  case  of  Lindsay  v. 
Tovey,  26  Jan.  1807. 

2.  Even  supposing  the  Court  to  give  effect  to  the  legal  fiction, 
that  the  domicil  of  the  husband  is  in  all  cases  the  domicil  of  the 
wife,  the  defender  has  not  been  regularly  cited  to  appear  in  this 
action.  The  summons  has  been  executed  against  her  as  forth  of 
Scotland,  and  intimated  to  her  personally  at  Versailles.  Such  per- 
sonal intimation  will  not  supersede  the  necessity  of  the  regular  exe- 
cution of  the  summons ;  and  if  she  is  to  be  held  as  resident  with 
her  husband,  the  summons  should  have  been  executed  against  her 
at  the  house  of  her  husband — French  v,  Pilcher,  13  June  1800. 

3.  Even  if  the  defender  were  subject  to  the  jurisdiction  of  a 
Scotch  court,  it  is  incompetent  for  that  court  to  dissolve  a  mar- 
riage contracted  in  England  with  an  English  party,  and  celebrated 
according  to  the  rites  of  the  English  church. 

This  is  strictly  a  preliminary  plea,  as  it  is  an  objection  to  the 
competency  of  the  action,  so  that  even  if  the  proof  of  adultery  were 
conclusive,  no  court  of  law  can  dissolve  the  marriage.  It  is  true, 
that  this  point  has  been  decided  in  the  negative  in  some  previous 
cases.  In  the  appeal  of  the  case  of  Lindsay  v.  Tovey,  doubts  were 
expressed  on  the  subject  by  Lord  Eldon  and  Lord  Redesdale ;  and 
the  case  was  remitted  to  the  Court  of  Session  for  reconsideration ; 
bat  the  death  of  one  of  the  parties  prevented  that  case  going  far- 
ther. An  opportunity  occurred  of  considering  the  same  question, 
in  the  cases  of  Edmonstone  v.  Edmonstone,  Forbes  v*  Forbes, 
and  Levett  v.  Levett    The  opinion  of  the  whole  Judges  was  taken ; 

and  the  result  was,  (1  June  1816,  F.  C.)  that  an  English  marriage 
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28  June  1834.  may  be  dissolved  for  adultery  committed  in  Scotland,  where  the  de- 
fender in  the  process  of  divorce  must  be  domiciled.  In  all  these 
cases  the  locos  delicti  was  Scotland ;  but  all  the  acts  with  which 
the  defender  is  charged  are  alleged  to  have  been  committed  in  fo- 
reign countries. 

It  has  been  decided  in  England,  in  the  case  of  LoUy,  that  an  Eng- 
lish marriage  is  not  dissoluble  by  any  court  of  law  either  in  Scotland 
or  elsewhere ;  and  in  two  subsequent  cases  it  was  held  that  tbe 
judgment  in  the  case  of  Lolly  settled  the  general  rule — Bezdy  v, 
Bezely,  23  June  1831 — Haggards  Consistarial  Reports^  yoL  iiL 
p.  339,  and  McCarthy  v.  De  Caix,  decided  by  the  Lord  Chancellor 
at  Lincoln's  Inn,  9  May  1831. 

The  Lord  Ordinary  reported  these  cases  to  the  Court. 


Opinion  of 
Court. 


Lord  Balgray, — I  think  there  can  be  no  doubt  the  pursuer^s  do- 
micil  was  Scotland ;  and  if  that  is  clear,  I  think  it  must  equally  fol- 
low, that  Scotland  must  be  held  to  be  the  domicil  of  the  defender. 
We  have  always  held  the  domicil  of  the  husband  to  be  that  of  the 
wife.  At  one  time  I  entertained  some  doubt  as  to  the  effect  of  the 
contract  of  separation,  and  the  letter  from  the  pursuer  in  reference 
to  it ;  but  my  doubts  on  that  point  are  removed.  A  person  may 
have  two  domicils,  one  de  facto,  and  another  de  jure.  Here  the 
defender's  domicil  de  jure  was  certainly  Scotch,  although  she  was 
de  facto  living  in  another  country.  As  to  the  alleged  indissolubi- 
lity of  the  marriage,  I  should  regret  much  to  see  our  decisions  on 
that  point  now  disturbed.  It  has  been  again  and  again  decided  by 
this  Court,  that  an  English  marriage  can  be  dissolved  in  this  ooim- 
try,  and  that  the  Court  here  has  power  to  pronounce  a  sentence  of 
divorce  ;  and  therefore  I  can  give  no  weight  to  the  defender's  plea 
on  this  point. 

Lord  Gillies. — I  am  entirely  of  the  same  opinion.  I  have  no 
difficulty  on  the  point  of  jurisdiction.  It  is,  no  doubt,  a  general 
rule  of  law,  that  actor  sequitur  forum  rei ;  but  it  is  no  less  a  general 
rule,  that  the  domicil  of  the  husband  is  the  domicil  of  the  wife.  If 
the  forum  of  the  husband  was  not  the  forum  of  the  wife,  then  there 
would  be  an  end  to  actions  of  adherence ;  for  the  very  circumstance 
which  rendered  the  action  necessary,  viz.  the  desertion  of  one  of 
the  parties,  would  destroy  the  jurisdiction.  As  to  the  contract  rf 
separation,  it  merely  provides  a  certain  annuity  to  the  lady  while 
she  should  live  separate  from  her  husband.  The  permission  given 
to  her  to  live  where  she  chose,  is  not  properly  a  part  of  that  contract: 
it  is  by  a  separate  letter ;  and  the  agreement  was  clearly  revocable, 
and  must  be  held  as  revoked  by  the  citation  to  the  present  action. 
1  have  no  doubt  as  to  the  competency  of  this  Court  dissolving  an 
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English  marriage.     It  is  said  to  be  the  law  of  England  that  mar-  28  June  1834. 
riage  is  indissoluble ;  but  if  it  were  the  law  of  England  that  all.  civil     ^^^V^^ 
contracts  entered  into  there  were  indissoluble,  we  are  not  bound  to  B^^^en!  *^ 
give  effect  to  it  in  this  country.    We  are  bound  to  judge  of  the  mat-      .t""" 
ter  by  our  own  law:  the  point  has  been  decided  again  and  again ;  ^oilrt'^^ 
and  we  must  determine  this  case  in  the  same  way  we  have  determi- 
ned all  the  previous  ones. 

Lord  President. — I  concur  with  your  Lordships  on  both  points. 
.We  must  hold  the  separation,  which  was  clearly  revocable,  as  ha« 
ving  been  revoked  by  the  execution  of  this  summons.  I  confess  I 
never  could  understand  upon  what  the  doctrine  of  the  law  of  Eng- 
land, that  marriage  was  indissoluble,  was  founded.  It  is  no  doubt 
true,  that  the  Christian  religion  is  part  and  parcel  of  the  law  of 
England ;  but  the  Christian  religion  of  England  was  originally  not 
the  Protestant,  but  the  Catholic  religion.  By  that  religion  mar* 
riage  was  a  sacrament,  which  could  not  be  dissolved.  The  Consis- 
tonal  Courts  could  judge  of  and  decide  all  minor  points,  but  divorce 
was  not  one  of  those  points,  and  could  not  be  granted  but  by  the 
Pope  himself.  At  the  time  of  the  Reformation  and  the  establishment 
of  the  Protestant  religion,  marriage  was  declared  to  be  a  civil  con- 
tract merely^;  and  it  followed  as  a  matter  of  course,  that,  like  every 
other  civil  contract,  it  might  be  dissolved.  But  then  unfortunately, 
at  the  time  of  the  Reformation  they  made  no  change  in  the  jurisdic- 
tion of  the  bishops,  whose  powers  extended  only  to  actions  of  ad- 
herence, aliment,  &c.,  and  not  to  the  dissolution  of  marriage,  which, 
in  Catholic  times,  belonged  exclusively  to  the  Pope.  Then  there 
was  no  way  of  obtaining  a  divorce.  They  did  not  think  at  that 
time  of  going  to  Parliament;  and  for  more  than  a  century  there  # 

was  no  such  thing  known  as  a  divorce  in  England.  It  was  not  till 
the  Duke  of  Norfolk's  case  occurred  that  there  was  any  application 
made  to  Parliament  But  in  Scotland,  at  the  Reformation,  we  abo- 
lished the  bishops  altogether,  and  new  Consistorial  Courts  were 
formed,  to  which  jurisdiction  in  all  questions  of  divorce  was  given. 
But  while  they  say  in  England  that  marriage  is  indissoluble,  they 
practically  hold  the  reverse,  and  that  the  contract  of  marriage  can 
be  dissolved ;  but  then  the  party  must  go  to  Parliament  for  that  pur- 
pose. If  they  say  a  party  is  held,  by  entering  into  a  contract  of 
marriage,  to  have  renounced  all  right  to  dissolve  the  contract  on 
the  ground  of  adultery,  then  how  comes  Parliament  to  interfere 
and  grant  divorces  ?  But  whatever  may  be  the  law  of  England,  it 
is  now  the  understood  law  of  Scotland,  that  a  marriage  entered  into 
in  England  may  be  dissolved  in  this  country. 

Lard  Mackenzie, — I  concur  in  the  opinions  which  have  been  de- 
livered.   I  have  no  doubt  of  the  jurisdiction,  and  that  the  domicil  of 
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28  June  1834.  the  Wife  follows  that  of  the  husband.  In  some  respects,  the  qaestioos 
of  divorce  involve  the  rights  of  other  individuals  as  well  as  the  party; 
and  it  is  most  fitting  and  expedient  that  the  party  should  have  tke 
power  of  bringing  the  action  here.  This  expediency  is  manifest  in 
an  action  of  adherence,  the  very  act  complained  of,  viz.  the  non-adhe- 
rence might  dissolve  the  jurisdiction  and  defeat  the  action.  I  alio 
agree  with  your  Lordships  as  to  the  effect  of  the  contract  of  separation, 
and  the  indissolubility  of  English  marriages.  I  am  not  entitled  to 
dispute  the  opinions  of  the  English  judges  as  to  their  own  kw, 
whatever  speculative  opinion  I  may  have  on  that  subject  I  may 
hold  the  case  as  if  an  act  of  Parliament  had  been  passed,  dedaring 
that  an  English  marriage  could  not  be  dissolved;  but  when  1  come  to 
look  to  the  law  of  Scotland,  and  find  that  law  quite  the  reverse,  I 
must  in  the  same  way  hold  it  as  if  an  act  of  Parliament  had  been 
passed,  declaring,  that  in  Scotland  marriage  could  be  dissolved, 
wherever  it  was  contracted.  In  some  sense,  the  marriage  may  be 
considered  as  a  Scotch  contract,  when  it  comes  to  be  tried  in  Scotland. 
Now  here  there  is  a  confiictio  legum  as  complete  as  can  well  be 
imagined.  Lolly,  whose  marriage  was  dissolved  by  the  Scotch  courts, 
was  tried  for  bigamy,  on  subsequently  marrying  in  England,  and 
sentenced  to  be  banished.  A  man  may  thus  be  legally  divorced  in 
one  end  of  the  island,  and  tried  criminally  for  bigamy  in  the  other. 
I  cannot  help  that :  it  arises  from  the  confliction  of  the  law.  I  am 
of  opinion,  in  common  with  the  most  of  mankind,  except  English 
lawyers,  that  the  English  law  is  wrong;  but  be  that  as  it  may,  I  can 
have  no  doubt  what  law  is  to  guide  me.  If  there  be  a  confliction  be- 
tween the  English  law  and  ours,  we  must  take  our  own.  There  is 
not  a  Protestant  state  in  Europe  that  would  not  do  the  same.  Tbe 
Legislature  may  provide  a  remedy  to  remove  this  confiictio  legum; 
but,  in  the  mean  time,  whatever  may  be  the  consequence,  we  can 
only  follow  the  law  of  Scotland. 

Judgment.  The  Court,  accordingly,  repelled  the  prelimmary  defences. 


Lord  FuUertotit  Ordinary. 
Murray^  S.  S.  C  Agent. 
Agent.         B,  Clerk. 


Act.  Dean  ofFae.  (HopetJ  Ad,  Andetmrn,        Jofai 
Alt  Ktay^  Skene,  JEneas  MaobeaXf  W.  S. 


T. 
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SECOND  DIVISION. 
No.  CI.  28  June  1834. 


offoin^ 
B. 

Pbogess.  —  Wakening.  —  A  petition  and  complaint  aiithorited  by 
the  bankrvpt  act  cannot  faU  adeep  while  under  a  remit  to  the  Lord 
Ordinary. 

The  Lord  Ordinary  verbally  reported  the  question,  whether  a  pe- 
tition and  complaint  against  a  trustee  on  a  sequestrated  estate,  con- 
cluding for  payment  of  certain  dividends,  and  for  penal  interest, 
which  had  been  remitted  to  his  Lordship  to  prepare  the  cause,  and 
thereafter  to  do  as  he  should  see  just,  and  in  which  the  date  of  the 
last  deliverance  was  17  November  1830,  was  to  be  held  as  asleep. 

The  Court  was  unanimously  of  opinion,  that,  being  an  Inner-  judgment 
House  process,  the  petition  and  complaint  could  not  be  in  the  pre- 
dicament of  a  process  asleep. 

XtfniJig^^,  Ordinary.         Act,  WUaon.        AlU  Graham  BeH 

s. 


SECOND  DIVISION. 
No.  CII.  28  June  1834. 

Mrs  OGILVIE  or  SIMPSON 

ayainst 
HUNTLY  G.  G.  DUFF. 

Tack. — Irritancy. — Declarator. — A  perpetual  lease  hamng  de- 
dared  Aatj  upon  failure  of  payment  of  three  successive  yeanf  rents, 
it  should  ipso  facto  become  void,  and  the  tenant  be  obliyed  to  remove 
vnthout  foaming  or  decree  of  declarator  ;  and  the  landlord  having, 
without  any  legal  process,  resumed  possession  two  years  after  the  te- 
nant  had  deserted  the  premises,  and  when  four  yeari  rents  were  in  ar^ 
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rear  i-^founi^  in  an  action  imtiiuied  tuoelve  years  after  the  landbri 
had  continued  in  the  undiaUengedpo$8e$tion^  that  he  wa$  not  boiaid  to 
restore  it  to  the  tenant. 

Robert  Scheviz  of  Muirtown,  the  defender's  predecessor,  granted, 
in  1 722,  a  feu-tack  or  perpetual  lease  of  a  dwelling-house,  with  other 
buildings,  and  a  small  piece  of  ground,  being  a  part  of  the  Green 
of  Muirtown  near  Inverness,  for  the  yearly  rent,  or  feu*dnty,  as 
it  was  called,  of  L.7  : 3 :  4  Scots.  Additional  subjects  were  at 
different  times  included  in  the  lease,  and  the  whole  tack  or  feu- 
duty  came  at  last  to  be  L.3 :  18 :  7  sterling.  The  original  tack 
contained  the  following  irritant  clause :  <  In  case  the  said  Jobn 
Clerk,  or  his  above-named  spouse,  or  their  foresaids,  shall  happen 
to  fail  in  the  payment  of  the  said  feu-duty  for  the  space  of  three 
years,  so  as  that  three  years'  duty  run  together  unpaid,  then  and  in 
that  case  this  present  tack  shall,  as  by  thir  presents  the  same  is 
declared  and  appointed  to  fall  and  become  null  and  void  ipso  factor 
sicklike  as  if  the  same  had  not  been  made  nor  granted;  and  die 
said  John  Clerk  and  his  spouse,  and  the  longest  liver  of  them,  and 
their  foresaids,  either  of  them,  in  the  possession  of  the  said  boose, 
barn,  stable,  yard,  and  other  foresaids,  are,  by  the  acceptation 
hereof,  become  bound  and  obliged,  upon  their  said  £dlure,  to  re- 
move from,  quit,  and  give  up  the  said  house  and  bounds,  on  south 
and  north,  with  the  barn,  stable  and  yard  aforesaid,  all  the  big^ng 
which  shall  happen  to  be  then  on  the  ground  of  the  whole  or  any 
part  of  the  bounds  thereof,  with  their  possession  of  the  same,  to 
the  said  Robert  Scheviz  and  his  foresaids,  and  that  without  any 
previous  warning  to  be  given  by  them  to  the  said  John  Clerk  and 
his  spouse,  or  their  foresaids,  for  that  effect,  or  any  decreet  or 
declarator  in  law  to  proceed  thereupon  against  the  said  John  Clerk 
and  his  said  spouse,  or  either  of  them,  with  which  they  have  dis- 
pensed, and  hereby  dispense  for  ever.'  The  right  to  this  lease  came 
to  be  vested  in  Mrs  Ogilvie,  for  her  liferent  use,  and,  upon  her  death, 
in  1801,  in  her  children.  From  this  period  till  1814,  the  rents  were 
regularly  paid  by  a  law-agent,  acting  for  Mrs '  Ogilvie's  femily, 
to  the  defender's  father.  About  two  years  afterwards  the  whole 
premises  were  deserted,  and  the  house  was  left  without  doors 
and  windows,  and  was  said  to  have  become  a  nuisance,  when 
the  defender's  father  took  possession  of  the  property,  not  knowing, 
as  he  alleged,  (but  which  allegation  the  pursuer  denied,)  what  was 
the  state  of  Mrs  Ogilvie's  family,  or  where  any  of  its  members 
were  to  be  found.  The  premises  continued  in  the  undisturbed  pos- 
session of  the  defender  and  his  father  for  fourteen  years  thereafter, 
when  the  present  action  was  brought  by  one  of  Mrs  Ogilvie's 


ivie  or 
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children,  as  in  right  of  the  whole  £eunily,  concluding  that  the  de-  86  June  IB'S/L 
fender  should  be  ordained  to  renounce  and  cede  possession  of  the 
subjects  in  question,  and  pay  orer  to  the  pursuers  the  balance  of  ^^'^^< 
his  fiither^s  and  his  own  intromissions  with  the  rents,  deducting  the  ^ff, 
tack  or  feu*duties. 

One  of  the  defences  was,  that  the  pursuers,  haying  deserted  the 
premises,  and  allowed  four  years'  rents  in  succession  to  remain  un- 
paid prior  to  the  landlord's  entry  into  possession,  the  tack  became 
ipso  fiusto  Toid  and  null,  under  the  imtant  clause  therein  contained, 
and  more  particularly  had  it  become  so,  when  the  present  action 
was  raised  so  many  years  after  the  stipulated  irritancy  had  been 
incurred. 

The  Lord  Ordinary  sustained  this  defence,  and  assoilzied  the  de- 
fender, but  found  no  expenses  due.  The  following  opinion  was 
subjoined  by  his  Lordship : 

Nate* — <  In  this  case  the  tack  (for  though  perpetual,  and  the  rent 
is  termed  feu-duty,  it  is  not  a  feu-contract  followed  by  infeftment 
and  possession,)  contains  this  irritant  clause,  that,  if  the  tenant  fails 
to  pay  the  feu-duty  for  three  years,  so  that  three  years'  duty  <  run 

*  together  unpaid,  then  and  in  that  case  this  present  tack  shall,  and  by 

<  thir  presents  the  same  is  declared  and  appointed  to  fall,  and  to  be- 

*  come  null  and  void,  ipso  facto,  sicklike  as  if  the  same  had  not  been 

<  made  and  granted ;'  and  the  tenant  binds  himself  to  remove,  *  with- 

<  out  any  warning  for  that  effect,  or  any  decreet  or  declarator  in  law 
^  to  proceed  thereupon,  with  which  they  have  dispensed,  and  hereby 
^  dispense  for  ever.'     It  is  admitted  that  the  last  feu  or  tack  duty 

paid  was  in  the  year  1814.  The  statement  is  not  denied,  that  it 
was  after  four  rents  had  become  due,  and  two  years  after  the  pre- 
mises were  totally  deserted,  the  house  being  left  without  doors 
or  windows,  that  the  landlord  took  possession  \>f  the  subjects ; 
and,  as  is  stated,  not  knowing  who  were  the  heirs  entitied  to  oc- 
cupy the  subjects,  he  continued  in  possession  unchallenged  for 
twelve  years,  when  the  present  action  was  raised,  in  1830.  The 
conventional  irritancy  in  this  case  is  thus  far  remarkable,  that,  in- 
stead of  being  more  penal,  it  is  less  penal  than  the  legal  irritancy 
which  is  incurred  on  two  years'  rent  being  in  arrear.  To  enforce 
a  conventional  irritancy,  it  is  not  necessary  to  proceed  by  declara- 
tor or  reduction.  It  is  sufficient  to  proceed  by  a  process  of  re- 
moving,— see  notes  to  the  last  editions  of  Stair,  2, 9,  sect.  48,  and 
Ersk.  2,  6,  sect  44,«-*at  least  where  instant  verification  of  the 
irritancy  can  be  shewn,  such  as  non-payment  of  rents — Scott  v. 
Wotherspoon,  27  Feb.  1829,  the  doctrine  in  which  case  was 
again  approved  of  in  Horn  v,  McLean,  19  Jan.  1830.  Of  course, 
the  action  of  removing  is  brought,  not  to  declare  the  irritancy. 
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28  June  1834.  <  which  it  is  not  fitted  to  do,  bat  to  eject  the  tenant,  if  he  coDtiiiue 

<  in  possession,  and  refuses  to  quit  the  premises,  because  ejecdon 

<  never  can  proceed  via  &cti,  but  must  always  be  with  doe  order  of 

*  law.  But  as  the  tenant,  in  the  present  case,  had  deserted  the  pos- 
^  session,  left  it  waste,  without  any  person  to  occupy  or  look  afiter 
'  it,  the  landlord  had  no  occasion  to  bring  a  removing ;  but  as  he 

*  was  not  bound  to  leave  it  fruitless  to  himself  and  a  nuisance  to  the 
'  village  in  which  it  was  situated,  after  waiting  two  years,  he  was 
^  entitled  to  resume  possession,  after  the  irritancy  was  incurred  by 

<  four  years'  tack-duty  remaining  unpaid.     The  failure  to  fulfil  the 

*  obligations  on  the  one  hand,  on  this  mutual  contract,  for  so  longs 

*  period,  cuts  off  all  right  to  insist  on  the  other  party  to  implement 

<  the  obligations  incumbent  on  him.     Had  the  heir  appeared  soon 

<  after,  and  stated  ignorance  of  his  rights,  the  case  would  probably 

*  have  been  different,  but  it  seems  too  late  now  to  disturb  a  posses- 

<  sion  of  twelve  years,  obtained  under  such  circumstances. 
<  No  expenses  have  been  found  due,  because  it  may  be  thouglit 

*  a  hard  case  to  forfeit  a  perpetual  right  of  this  kind,  and  that  it  was 

<  not  unreasonable  in  the  pursuer  to  attempt  to  acquire  possession, 

*  but  chiefly  because  much  of  the  record  and  verbal  plciidingg  has 

*  been  occupied  with  matter  in  which  the  defender  has  fidled,  par- 

<  ticularly  in  the  proof,  by  which  he  attempted  to  substantiate  his 

<  third  statement' 


Pursuer's 
Pieai, 


The  pursuer  reclaimed^  and  pleaded — Although  a  conventional  ir- 
ritancy in  a  lease  founded  on  a  fair  and  reasonable  stipulation,  such 
as  that  which  occurred  in  the  case  referred  to  by  the  Lord  Ordi- 
nary, may  be  enforced  by  an  ordinary  action  of  removing,  without 
a  declarator,  yet  where  the  irritancy  is  penal,  it  is  necessary  to  pro- 
ceed by  regular  declarator.     In  the  case  of  a  feu-contract  with  a 
penal  stipulation  similar  to  that  in  question,  the  defender's  plea 
could  not  be  maintained,  for  it  would  be  contrary  to  law,  in  that  case, 
to  take  a  consent  from  a  party  that  he  would  give  effect  to  such  a 
stipulation  without  a  declarator  of  irritancy.     But  this  being  a  per- 
petual lease,  is  equivalent  to  an  ordinary  feu-contract,  and  there- 
fore fells  within  the  same  rule  of  legal  construction.    The  defender 
admits,  that  the  premises  were  deserted  by  the  pursuers  when  onljr 
two  years'  rent  were  in  arrear,  and  consequentiy  before  an  occadon 
of  forfeiture  of  their  right  had  occurred ;  so  tiiat  there  is  no  roon 
for  the  argument,  that  this  voluntary  surrender  of  possession  was  a 
virtual  acknowledgment  of  the  extinction  of  their  right  under  the 
lease.     Where  the  irritancy  is  intended  merely  for  the  purpose  of 
enforcing  payment,  it  may  be  purged  before  decree  in  the  decla- 
rator. 
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It  was  answered — The  authorities  cited  in  the  note  of  the  Lord  88  June  1834. 
Ordinary,  as  also  the  cases  of  Taylor  r.  Bogle,  in  the  House  of      ,,y^' 
Lords,  9  March  1824,  {ShavfsApp.  Cases^  2,  30) — and  Lady  Grant  simpson'v. 
V,  Hall,  19  May  18S1 — shew  that  a  declarator  was  not  required  in  Duff, 
such  a  case  as  the  present     Then,  with  regard  to  bringing  a  pro-  Defender's 
cess  merely  for  ejecting  the  party  who  has  committed  an  act  of  for-  Pieaa* 
feiture,  that  surely  cannot  be  necessary  in  any  case  where  there  is 
no  party  against  whom  such  process  can  be  directed,  as  was  the  ftict 
in  the  present  case,  the  premises  having  been  completely  abandon- 
ed by  the  pursuers.     If  a  tenant  choose,  he  unquestionably  may 
quit  and  renounce  all  right  of  possession  without  waiting  for  legal 
warning.     Even  if  a  declaratory  action  were  necessary,  as  a  legal 
title  to  the  defender,  a  condition  such  as  the  present,  occurring,  as 
it  does  here,  in  a  lease,  would  not  be  purgeable  by  the  pursuer. 

lAnrd  Crififfletie* — It  appears  clear  to  me,  from  the  judgment  in  Opinion  of 
Bogle's  case,  that  a  declarator  was  not  here  necessary.  But  inde*  ^^ 
pendently  of  this  and  all  authorities,  the  present  case,  in  my  opinion, 
entirely  turns  on  the  clause  of  irritancy,  coupled  with  the  fact,  that 
the  pursuers  performed  the  obligation  which,  by  that  clause,  was 
incumbent  on  them,  for  they  actually  quitted  possession.  Where 
was  the  need  of  an  action  of  declarator  or  removing,  where  the 
party  virtually  admitted  that  the  stipulated  irritancy  had  occurred 
by  abandoning  the  subjects  ?  I  go  upon  the  obligation  having  been 
actually  fulfilled. 

Lord  Justice-Clerh  observed,  that  he  could  not  see  the  case  in  « 
the  same  light  as  Lord  Cringletie  did.  He  was  satisfied,  indeed, 
that  a  formal  declarator  was  not  necessary  to  authorise  the  landlord 
to  enter  into  the  natural  possession  of  the  subjects,  in  the  admitted 
circumstances  of  this  case ;  but,  on  the  other  band,  as  it  did  not  ap- 
pear that  any  inquiry  was  made  to  discover  the  heirs  of  the  last 
tenant,  or  any  means  used  to  certiorate  them  of  the  landlord's  pro- 
ceeding, his  Lordship  did  not  think,  especially  considering  the  per- 
petuity of  the  lease,  that  the  defender  was  entitled  to  resist  the 
claim  of  the  pursuers  to  be  restored  to  the  possession  of  the  pre- 
mises. 

Ltord  Glenbe, — I  am  entirely  of  Lord  Cringletie's  opinion.  Even 
if  this  had  been  a  simple  clause  of  irritancy,  I  should  have  hesitated 
to  conclude  that  a  declarator  was  necessary.  But  the  clause  goes 
a  great  deal  farther,  for  the  tenant  agrees  to  go  out  of  possession 
without  any  warning  or  process  whatever.  When  an  obligation  in 
a  contract  is  explicit  and  fulfilled,  I  doubt  whether,  in  any  case,  it 
be  necessary  to  bring  a  process  to  enforce  it  After  all,  there  is  no 
great  hardship  occadoned  to  the  heirs  of  the  last  tenant,  as  it  does 
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^"^^IV^^    under  the  lease,  or  of  the  resumption  of  possession  by  the  landlord. 
Smpton^v.      Upon  the  whole  matter,  it  does  not  occur  to  me  that  there  is  any 
Duff.  good  objection  in  law  to  the  interlocutori  and  still  less  of  hardship. 

Judgmeat  The  Court  refused  the  note. 

Lord  Medmyn,  Ordinary.       For  the  Purauer,  Jameson^  More,       Jama  Adam,  W.  8. 
AgenL        For  the  Defender,  Dean  ofFac  (Hope,)  Jc^TmL         F.  Qerk. 

S. 


FIBST  DIVISION. 


No.  cm. 


1  July  1884. 


STEWARPS  TRUSTEES 

affainst 

ARCHIBALD  CHALMERS. 


Tack. — A  tenant  who  entered  into  postession  of  a  farm^  vpon  a  mU- 
sive  ofleoie^  which  stiptdated  that  L.  50  a-year  forfioe  yean  tmu 
to  he  allowed  Jbr  draining  and  dihing^  the  tenant  finding  fjJl  Ae 
riageSf  and  paying  interest  on  the  outlayj  having  disclaimed  the 
sive,  and  refused  to  enter  into  a  lease,  in  terms  thereof,  until  he  was 
required  to  do  so  by  a  judgment  of  the  Sheriff,  after  a  litigatian 
which  lasted  for  four  years,  and  several  years  mare  having  dapsed 
before  the  tenant  concurred  in  adjusting  the  lease,— founds  that  Ae 
tenant  had  no  claim  for  damages,  fir  want  of  the  drams  and  dikes, 
during  the  four  years  he  disputed  the  validity  of  Ae  missives,  nor 
for  Ae  remaining  years  before  Ae  lease  was  a^usted,  unless  he  eouU 
prove  that  he  had  required  the  landlord  to  perform  his  obHgaitisn, 
which  had  been  refused. 

On  4  August  1818,  Chalmers  made  a  written  offer  for  a  twenty-mie 
years'  lease  of  the  farm  of  Arnbuthy,  on  condition  that  L.50  a-year 
for  five  years  should  be  allowed  for  draining  and  diking,  he  furnish- 
ing all  the  carriages,  and  paying  interest  on  the  outlay.  This  offer 
having  been  accepted,  he  entered  into  posesssion ;  bat  having  refii- 
sed  to  sign  a  lease,  although  required  under  protest  to  do  so,  an  ac- 
tion was  raised  against  him  before  the  Sheriff,  when,  in  Fetwoaiy 
1817,  after  four  years'  litigation,  the  missives  were  found  oUigatory, 
and  Chalmers  was  ordered  to  execute  a  lease  in  terms  thereof.  The 
process  was  then  allowed  to  fall  asleep,  and  was  not  wakened  till 
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1822,  when  the  Sheriff  ordered  the  draft  of  the  lease  to  be  adjast-  1  July  1834. 
ed  and  executed ;  but  this  was  not  done,  nor  the  lease  signed  by  r^^T^^ 
the  tenant  till  June  1826.     The  rents  having  been  paid  till  1822,  Trustees  v. 
but  payment  being  then  refused,  the  landlord  raised  an  action  be-  Ci"^®"* 
fore  the  Sheriff  for  implement  of  the  missives  of  lease,  and  for  pay- 
ment of  the  rents  then  due,  and  the  tenant  raised  a  counter  action 
of  damages,  in  consequence  of  not  having  got  the  draining  and  dik- 
ing in  terms  of  the  missives.    These  actions  were  conjoined,  and  the 
Sheriff  remitted  to  inspectors  to  report  as  to  the  manner  the  drain- 
ing and  diking  should  be  performed,  and  the  damage  which  the 
tenant  had  sustained  from  the  want  of  these.     The  inspectors  re- 
ported what  should  be  done,  and  the  same  was  executed  at  their 
sight.     They  farther  reported  as  to  the  damage  which  the  tenant 
had  suffered  from  the  delay  in  these  operations.     After  a  great  deal 
of  litigation  the  Sheriff  pronounced  the  following  interlocutor : 
*  Having  advised  the  closed  record,  finds,  that  a  sum  of  L.173, 

<  158.  d^d.  was  expended  by  the  proprietor,  in  the  summer  of  1826, 

<  in  draining  the  farm  :  Renews  the  appointment  contained  in  the 

*  interlocutor  of  9  December  1825,  as  to  the  dikes,  till  the  23d  day 

*  of  May  next :  Finds  the  proprietor,  Mr  Stewart,  liable  to  Archi- 

<  bald  Chalmers,  the  tenant,  in  L.359 :  8 :  10|  of  damages  sustained 

*  by  him  through  Mr  Stewart's  failure  in  the  performance  of  the 

*  obligations  incumbent  upon  him  in  reference  to  draining  and  dik- 

<  ing,  for  crop  and  year  1825,  and  precedings,  for  which  decerns, 

<  with  interest  of  the  one-half  from  Candlemas,  and  of  the  other 

<  half  from  Whitsunday  1826,  and  in  time  coming  till  payment, 

*  and  for  the  expenses  of  extract,  if  not  paid  before  extract,  reserv- 

*  ing  the  expenses  of  process  for  after  consideration.' 

Naie. — *  It  is  clear,  from  the  terms  of  the  missives  of  bargain, 
c  that  the  obligation  on  the  proprietor,  in  reference  to  draining  and 

<  diking,  was  considered  by  the  tenant  of  primary  importance ;  and 

*  that,  in  offering  the  rent  of  L.300,  he  depended  on  the  performance 

<  thereof,  to  the  extent  of  an  expenditure  of  not  less  than  L.50 

<  during  each  of  the  first  five  years. 

<  The  reason  why  it  was  not  performed  appears  to  have  been,  that 

<  the  tenant  declined  to'execute  a  regular  tack.     From  the  proceed- 

<  ings  detailed,  it  is  evident  that  he  did  decline  doing  so ;  and  much 

*  more  time  was  lost  in  compelling  him  to  do  so,  than  there  should 
( have  been.     But  was  this  a  reason  sufficient  to  justify  the  proprie- 

<  tor  in  the  non-performance  of  his  said  obligation  ?  The  missives 

*  of  bargain  bear  no  such  construction.     It  was  not  a  reason  which 

<  barred  him  from  insisting  upon  the  payment  of  rent,  and  the  per- 

<  formance  of  other  stipulations  incumbent  on  the  tenant ;  but,  un- 

<  less  for  his  relying  on  the  proprietor's  fulfilment  of  the  said  obli- 
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I  July  1834>.  <  gation,  the  tenant  would  have  given  no  such  rent  as  that  which  he 

^^V"^^    *  offered,  and  which  the  proprietor  exacted  and  received.     It  is  but 

Trostees  v.      *  J^^^  ^^^  reasonable,  therefore,  that  the  proprietor  should  suffer  the 

Cbalmen.        <  loss ; — in  Other  words,  that  his  claim  of  rent  should  be  restricted, 

*  so  long  as  performance  was  withheld,  to  that  proportion  which  the 
^  farm  would  have  brought,  independent  of  the  benefit  to  the  tenant 

<  arising  from  the  said  improvements/ 

Upon  an  advocation  of  this  judgment  at  the  instance  of  Mr 
Stewart's  trustees,  the  Lord  Ordinary  pronounced  the  following 
interlocutor : 

<  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
^  sidered  the  record  and  productions,  finds,  that  the  respondent's 

*  claim  for  damages  rests  on  the  missive  of  lease  of  die  4  August 

*  1813,  and  the  alleged  non-performance  by  the  landlord  of  the  ob- 
Migation  regarding  diking  and  draining. contained  in  that  mis- 

*  sive  :  Finds,  that  the  said  missive  contemplated  the  execution  of  a 

<  regular  lease,  the  terms  of  which  were  to  be  adjusted  by  Mr  Blair, 

*  as  referee :  Finds,  that  the  respondent  entered  into  possession  of 

*  the  iarm  at  Martinmas  1813,  but  that,  when  called  upon,  he  re- 

<  fused  to  enter  into  a  regular  lease :  Finds,  that  in  an  action  brought 

<  against  him  before  the  Sheriff  of  Perthshire,  to  compel  him  to 

*  enter  into  such  lease,  agreeably  to  the  missive,  he  averred,  in  de- 

<  fence,  that  the  missive  had  been  departed  from,  and  that  he  held 

<  the  possession  under  a  verbal  bargain  from  the  landlord  :  finds, 

<  that  the  respondent  having  made  reference  to  the  landlord's  oath 

<  on  this  point,  and  the  landlord  having,  in  the  year  1817,  deponed 

*  negative,  the  Sheriff,  on  the  26  February  1817,  finally  determio- 
^  ed  that  the  respondent  was  bound  to  implement  the  bargain  as  con- 

*  tained  in  said  missive  :  Finds,  that  by  the  said  interlocutor,  as  well 

<  as  by  a  subsequent  interlocutor  of  the  26th  of  March  1817,  the 

<  Sheriff  appointed  the  respondent  to  state  objections  to  the  draft  of 

*  the  lease  proposed  by  the  landlord :  Finds,  that  this  order  was  not 
'  obeyed,  but  that  the  process  was  borrowed  up  by  the  respondent, 

<  and  retained  by  him  until  the  year  1822 :  Finds,  that  from  the 

<  year  1817  to  the  year  1822,  the  respondent  continued  to  pay  the 

<  full  rent  stipulated  by  the  missive :  Finds,  that,  in  1822,  the  re- 

<  spondent  having  refused  to  pay  his  rent,  and  an  action  having  been 

<  raised  against  him  for  it  by  the  landlord,  the  respondent  raised  this 

<  action  of  damages  against  the  landlord,  on  the  ground  of  the  non- 

<  performance  of  the  dikings  and  drainings  stipulated  in  the  missi?e: 

<  Finds,  that  various  steps  of  procedure  took  place ;  and  that,  in  (be 

<  course  of  the  said  action,  the  diking  and  draining  was  performed  by 
^  the  landlord  under  the  authority  of  the  Sheriff :  Finds,  that,  in  the 

<  circumstances  above  detailed,  the  landlord  could  incur  no  liability 
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*  for  damages  prior  to  the  year  1817,  in  respect  that,  until  that  year,  i  juiy  1834. 

*  the  respondent  disclaimed  the  missive  as  forming  his  title  of  posses*    ^^^^^^^^^ 

<  sion :  Farther,  finds,  in  respect  of  the  terms  and  nature  of  the  obli-  Stewart*^ 

<  gation  in  question,  as  well  as  the  respondent's  delay  in  adjusting  the  Chalmers.' 

<  terms  of  the  lease,  that  the  respondent  is  bound,  in  order  to  sup- 

<  port  the  claim  of  damages  subsequently  to  the  year  1817,  to  prove 
that  he  actually  required  performance  by  the  landlord  of  the  fore- 

^  said  operations :  Therefore  remits  the  case  to  the  Sheriff  of  Perth- 

*  shire,  with  instructions  to  recall  the  interlocutors  complained  of, 

<  and  to  allow  the  respondent  a  proof  of  the  averment,  that,  subse- 

*  quently  to  the  Sheriff's  interlocutor  of  the  26th  of  February  1817, 

<  he  required  the  landlord  to  execute  the  foresaid  operations  of  dik- 

<  ing  and  draining  in  terms  of  the  missive,  and  also  a  proof  of  the 

<  amount  of  damage  that  may  have  been  incurred  by  the  landlord's 

*  delay  in  executing  them  until  the  year  1826 :  Further,  reserves 
( the  question  of  the  expenses  in  this  Court,  and  remits  the  same 

*  to  be  disposed  of  by  the  Sheriff  at  the  termination  of  the  cause, 

*  and  decerns.' 

Note, — ^  There  is  no  ground  for  holding  the  landlord  liable  in 

<  damages  for  failing  to  execute  the  improvements  prior  to  the  year 

*  1817 ;  as,  until  the  question  was  settled  in  that  year  by  the  land- 

<  lord's  oath,  the  respondent  denied  that  the  missive  formed  his  title 

*  of  possession,  and  contended  that  it  had  been  superseded  by  a  ver* 

<  bal  bargain.     From  that  period,  the  only  question  between  the 

*  parties  was  the  adjustment  of  the  precise  terms  of  the  lease ;  and, 
(  as  the  landlord  admitted  that,  in  any  view,  the  lease  must  have 

<  contained  the  stipulation  as  to  improvements,  the  Lord  Ordinary 

<  thinks,  that  the  tenant's  delay  in  adjusting  the  terms  of  the  lease 

<  does  not  necessarily  exclude  a  claim  of  damages.   But,  on  the  other 

*  hand,  he  thinks  that  the  obligation  regarding  improvements  was 

<  one  which,  from  its  nature,  could  hardly  found  a  claim  of  damages 

<  for  non-performance,  until  a  demand  for  performance  was  made  by 

<  the  tenant ;  as,  in  the  first  place,  the  tenant  was  bound  to  contri- 

<  bute  to  those  operations ;  and,  secondly,  was  bound  to  pay  the 

<  whole  interest  of  the  landlord's  outlay.     In  these  circumstances, 

<  and  also  keeping  in  view  the  tenant's  delay  in  adjusting  the  terms 

<  of  the  lease,  and  the  payment  of  his  rent  until  1822,  without  any 
*  reservation,  the  Lord  Ordinary  holds,  that  the  mere  circumstance 

<  of  the  non-execution  of  the  improvements  is  not  of  itself  suffi- 

<  cient  to  found  a  claim  of  damages,  and  that  the  tenant  is  bound 

<  to  prove  that  he  required  performance.' 

The  respondent  reclaimed,  but  the  Court  unanimously  adhered,   judgment. 
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Court. 


1  July  1834.  Lard  Bdlgray. — I  concur  with  the  Lord  Ordinary.  The  mis- 
sive  was  dated  so  &r  back  as  August  1813 ;  and  almost  immediate- 
ly afterwards  the  tenant  intimated  that  he  wished  to  resile  from  the 
bargain ;  and  he  resisted  giving  effect  to  it  for  some  years.  How 
is  it  possible  to  say,  in  that  situation  of  matters,  that  the  landlord 
was  obliged  to  lay  out  the  agreed-on  sum  for  improvements  ? 

Lord  GiUies, — The  tenant  had  no  right  to  ask  the  landlord  to 
make  those  dikes  and  drains  so  long  as  he  disclaimed  the  misrire 
under  which  that  was  stipulated ;  and  after  what  had  taken  place, 
I  think  the  landlord  was  entitled  to  see  the  terms  of  the  lease 
finally  adjusted  before  he  laid  out  any  money  in  improvementB. 
Certainly  he  was  not  bound,  and  could  not  be  expected  to  do  so, 
whether  the  missive  was  in  force  or  not  At  all  events,  lie  was 
not  bound  to  do  so  until  specially  required  by  the  tenant. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  The  tenant  can- 
not say  he  paid  a  higher  rent  for  these  improvements,  as  he  wss 
bound  not  only  to  perform  the  carriages,  but  to  pay  interest  on  the 
outlay.  If  the  landlord  had  expended  the  money,  he  would  have 
got  five  per  cent,  interest ;  therefore,  it  is  a  mere  claim  of  damages 
down  to  1817.  After  that,  the  tenant  was  peculiarly  called  on  to 
oome  forward,  as  he  had  rejected  the  lease ;  and  if  he  changed  his 
mind,  he  should  have  concurred  in  naming  inspectors  and  getting 
the  operations  completed.  If  the  landlord  had  done  this  himself 
without  such  concurrence,  the  tenant  might  have  disclaimed  the 
operations,  and  refused  to  pay  interest. 
Lord  Preeident  concurred. 


Lord  FuBertcm,  Ordinary.       Alt.  Keoff,  SmaB 
Act  Dean  o/Fac  {Hope J  Maitiojud, 
K  Clerk. 


WwL.  Mwrmfy  W.  &  Ag^t 
M^InUtth  f  Ducat^  W.  &  Agents. 

T. 
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No.  CIV. 


1  Jvhf  1834 


M*LEAN 
against 
RICHARDSON 


Proop. — Jury  Trial.— Res  judicata. — I.  Held  incompetent  to 
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provej  by  parole  testimamfy  the  conditions  of  an  alleged  agreement  I  July  ISSi. 
-  relating  to  heritage^  followed  by  rei  interventiUf  but  the  acts  infer'    ^^*v^*^ 
.   ring  rei  interventus  may  be  so  proved.  m^^ 

%  A  party  not  barred  from  objecting  to  parole  proof  at  the  trial,  by 

acquiescing  in  an  interlocutor  of  the  Lord  Ordinary  remitting  the 

cause  to  a  jury,  but  on  a  new  trial  being  granted  neither  party  found 

entitled  to  expenses^ 

In  a  soBpension  and  interdict  at  the  instance  of  McLean  against 
Richardson,  on  the  ground  that  the  latter,  in  building  a  wall,  had 
encroached  upon  the  public  street,  to  the  injury  of  the  complainer, 
a  conterminous  proprietor,  the  answer  was,  that  the  latter  had,  at  a 
meeting  in  the  presence  of  third  parties,  agreed  to  this  encroach- 
ment, on  certain  conditions  to  be  performed  by  the  respondent. 

The  Lord  Ordinary  remitted  the  case  to  a  jury,  and  the  folloW'* 
ing  issue  accordingly  came  to  be  tried  before  the  Lord  President, 
(28  December  1833) :  *  It  being  admitted  that  Richardson,  the  pur* 
^  suer,  and  M'Lean,  the  defender,  are  proprietors  of  contiguous 

<  properties  on  the  north  side  of  the  High  Street  of  Annan ;  and 
*  that,  in  the  course  of  the  year  1832,  the  pursuer  was  about  to 
'  commence  building  a  house  on  his  said  property,  and  to  advance 
*■  the  front  wall  of  the  same  from  about  2^  to  3^  feet  beyond  the 
^  front  wall  of  the  house  then  situated  on  that  property ; — Whether, 

<  on  or  about  the  21st  day  of  July  1832,  the  said  defender,  McLean, 

<  consented  or  agreed  to  the  said  wall  being  advanced  as  aforesaid, 

<  provided  the  corner  of  the  said  wall  about  to  be  built  was  rounded 

<  or  sloped  oflf  next  to  the  defender's  house  ?' 

Richardson  having,  at  the  trial,  proposed  to  examine  a  party  who, 
he  alleged,  was  present  when  this  condition  was  agreed  to,  it  was 
objected,  on  the  part  of  McLean,  that,  as  it  appeared,  from  the  terms 
of  the  issue,  that  the  question  related  to  heritage,  it  was  not  com- 
petent to  prove  the  alleged  conditions  by  parole  evidence ;  the  ques- 
tion not  having  reference  to  any  of  the  known  contracts,  which,  by 
the  law  of  Scotland,  could  be  so  proved*  The  Lord  President,  how- 
ever, considering  the  question  more  as  a  matter  of  personal  privilege, 
than  as  a  contract  regarding  heritage,  repelled  the  objection,  and 
found  that  the  evidence  was  admissible.  The  witness  accordingly  was 
examined,  and  the  jury  returned  a  verdict  in  favour  of  Richardson. 

McLean-  then  presented  a  bill  of  exceptions,  on  the  ground  that 
the  evidence  ought  not  to  have  been  received,  and  maintained,  that 
although  it  might  be  competent  to  prove  a  rei  interventus,  or  facts 
inferring  acquiescence,  in  an  alleged  verbal  agreement  relating  to 
land,  by  parole  evidence,  yet  the  agreement  itself  could  only  be 
established  scripto ;  whereas,  in  the  present  instance,  the  witness 

VOL.  ix»  2  H 
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1  July  1834.  expenses  of  the  former  trial,  which  had  been  occasioned  by  his  de* 
laying  to  state  the  objection  to  parole  evidence  tempestiye,  it  was 
answered,  that  the  objection  was  stated  the  moment  such  erideoee 
had  been  offered, — ^that  the  complainer  was  not  bound  to  anticipate 
that  incompetent  evidence  would  be  brought  forward,  and  was  not 
aware  what  evidence  might  be  adduced* 

« 
Judgment.  The  Court  sustained  the  bill  of  exceptions,  set  aside  the  verdic^ 

and  granted  a  new  trial,  but  found  neither  party  entitled  to  expenses. 

Act.  Dean  tfFac.  fHopeJ  Ivory,  Bo.  Welth,  &  S.  C.  Agent.  Alt  Aqr, 

Whigham.         WiU,  Stewart,  W.  S.  Agent. 

c 


SECOND  DIVISION. 


No.  CV. 


1  July  18S4. 


DUNCAN  CAMPBELL 

offatTist 

ALEXANDER  CAMPBELL  and  Othbrs. 

Process. — Jury  Trial. — A  motion  far  a  new  trials  en  the  grmmd 
of  misdirection  of  the  Judge  to  the  Jury  in  point  of  latOy  teas,  in 
conformity  with  the  principle  of  the  case  of  Scott  and  Gifford  «• 
MiUer  and  Kerr^  2  March  1832,  fFac.  Coll.  J  refused  as  incomp^ 
tenty  the  exception  not  having  been  tendered  at  the  triaL 

Act.  D.  M'NtHJl,  Wbie.        Alt.  Dean  qfFae.  (Hope,)  P.  Bobertmm.       R.  Cled. 


FIRST  DIVISION. 


No.  CVL 


3  July  1834. 


LACHLAN  M^NTOSH 

against 
AFFLECK  FRASER. 


Process. — Proof. — Jurisdiction. — In  an  action  of  damages 
against  a  juryman  in  a  criminal  trial,  for  having  wilfulfy  and  ma* 
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liciously  caused  an  irreffvlar  and  improper  verdict  to  be  retvamed^  3  July  183^ 
held  tfiat  it  was  not  competent  for  the  Court  of  Session  to  inquire    ^^^v^ 
whether  the  verdict  was  illegally  returned  and  recorded,  in  conse^  FrMerT^  ''* 
quence  of  the  proceedings  of  any  juryman  during  the  trialy  and 
therrfore  action  dismissed. 

The  pursuers  raised  tLe  present  action. of  damages  against  the  de*- 
fender,  narrating,  that  having  found  it  necessary,  with  concourse  of  his 
Majesty's  Advocate,  to  raise  criminal  letters  against  a  person  of  the 
name  of  Cameron,  the  trial  had  come  on  at  the  Circuit  Court  of 
Inverness,  when  the  Jury  returned  a  verdict  of  not  guilty,  and  the 
Court  found  the  pursuer  liable  in  expenses,  which  he  had  been  obli- 
ged to  pay,  to  the  amount  of  L.302  :  19:3:  That  the  defender  was 
one  of  the  Jury  upon  that  occasion,  and  having  conceived  hatred,  ma- 
lice and  ill-will  against  the  pursuer,  he  had  resolved  to  take  the  oppor- 
tunity, which  his  situation  then  as  a  juryman  afforded,  of  carrying 
his  malicious  and  vindictive  feelings  into  operation :  That  with  this 
view  he  controlled  the  rest  of  the  Jury  in  their  deliberations  as  to 
the  verdict,  and  the  terms  in  which  it  was  to  be  declared  to  the 
Court :  That  while  the  Jury  were  consulting  together,  and  as  a 
difference  of  opinion  existed,  some  of  them  wished  to  retire  to  make 
up  their  verdict,  the  defender,  to  prevent  this,  and  before  any  of  the 
Jury  could  leave  the  box,  assumed  to  himself  the  office  of  chan- 
cellor, and  stated  the  verdict  to  be  <  Not  guilty,'  and  which  verdict 
was  immediately  recorded :  That  by  act  of  Parliament  6  Geo.  IV. 
c  22.  §  20,  when  viva  voce  verdicts  are  returned  when  the  Jury 
are  not  unanimous,  the  Chancellor  is  required  to  announce  the  same, 
that  it  may  be  so  recorded :  That  as  there  was  a  difference  of  opi- 
nion, the  defender  was  bound  to  have  stated  that  the  verdict  of  not 
guilty  was  not  the  unanimous  verdict  of  the  Jury;  but  he  wilfully 
and  maliciously  concealed  that  fact,  and  thereby  deceived  the  Court, 
which  led  to  the  pursuer  being  found  liable  in  expenses :  <  That 
^  the  whole  of  the  foresaid  proceedings  of  the  said  Affleck  Eraser 

<  were  highly  illegal,  unjustifiable  and  unwarrantable,  and  were  dic- 

*  tated  and  flowed  from  malice,  hatred  and  ill-will  conceived  by  him 

*  towards  the  pursuer,  and  were  adopted  by  the  said  Affleck  Fraser 

*  wilfully  and  maliciously,  and  with  the  object  and  intention  of  in- 
'  juring  and  hurting  the  feelings  and  character  of  the  pursuer,  and 

<  for  preventing  him  from  obtaining  reparation  and  redress,'  &c. ; 
and  concluding  for  payment  of  all  the  expenses  incurred  by  the  pur- 
suer at  that  trial,  and  for  L.5000  of  damages. 

In  defence  against  this  action  the  defender  maintained  the  follow- 
ing pleas : 

1.*  No  action  of  damages  lies  in  point  of  law  against  a  juryman, 
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3  July  18S4,  for  any  act  done  by  him  sittiDg  in  judgment  in  the  juiy^boz,  in  the 
High  Court  of  Justiciary^  althoagh  accompanied  by  an  avenaent 
of  malice.  The  action,  therefore,  is  not  relevant  on  the  £ioe  of  the 
summons,  and  cannot  be  entertained* 

2.  Any  inquiry  as  to  the  alleged  opinions  of  a  jury  is  incompe- 
tent. It  is  settled  law,  that  the  deliberations  of  a  jury  are  sacred, 
and  cannot  be  made  the  subject  of  investigatioii,  nor  is  it  competent 
to  contradict  or  explain  the  record  of  the  proceedings  by  psrofe 
evidence.  In  the  criminal  case  of  James  Hannay,  2  May  1809,  a 
motion  in  arrest  of  judgment,  on  th^  ground  that  five  of  the  jury- 
men had  not  been  sworn,  was  dismissed  as  incompetent;  it  bei^g 
held,  that,  *  after  so  long  an  interval,  parole  evidence  to  contradiet 

<  and  impeach  the  regularity  of  the  proceedings,  as  appearing  en 

<  the  fiioe  of  the  minutes  of  Court,  which  are  the  regular  and  authen- 
^  tic  record  thereof,  is  inadmissible,  and  cannot  be  taken  into  coin 
*  sideration.'  In  the  civil  case  of  Stewart  v.  Fraser,  it  was  held  in- 
competent to  call  the  jurors,  in  order  to  prove  that  they  had  esst 
lots  for  their  verdict — Mur.  Rep,  v.  p.  166. 

3.  No  objection  was  stated  at  the  tiine  to  any  of  the  proceedingi, 
and  ilo  motion  was  made  on  the  part  of  the  prosecutor,  in  order  to 
have  the  verdict  recorded  in  any  form  different  from  that  which  was 
done  under  the  authority  of  the  Court  Neither  was  any  olgectioB 
stated  by  the  prosecutor,  nor  by  any  of  the  jury  to  the  defender, 
acting  as  chancellor,  which  he  accordingly  did,  with  the  eoosent  of 
all  concerned,  and  the  allegation  of  his  having  acted  maliciously  k 
neither  relevant  nor  true. 

4.  There  is  no  action  of  reduction  lor  setting  aside  the  verdie^ 
or  any  of  the  proceedings,  which  are  both  Unchallenged  and  unchal- 
lengeable. The  summons,  upon  the  whole,  does  not  contain  aay 
relevant  or  intelligible  ground  of  action,  and  there  is  nothing  whieb 
can  be  made  the  subject  of  an  investigation  before  a  jary  in  this 
case,  nor  any  grounds  apon  which  the  defender  can  be  subjected  la 
damages. 


The  Lord  Ordinary  pronounced  the  following  interlotetor : 
<  In  respeet  the  verdict  in  the  criminal  action,  iMntioned  in  die 

*  summon^  was  returned  in  the  Circuit  Court  of  Justiciary,  and  r&- 
^  corded  by  the  order  of  that  Court,  the  Lord  Ordinary  finds  tkit 

*  it  is  incompetent  in  this  Court  to  inquire  whether  it  was  iUegallf 

<  or  irregularly  returned  or  recorded,  in  consequeace  of  the  proved- 

<  ings  of  any  juryman  after  he  had  been  impannelled  and  svom  si 

<  one  of  the  jury,  and  which  todk  place  in  the  course  of  the  trial  ; 

<  therefore  dismisses  the  action,  and  decerns ;  finds  the  de&ndcr 

<  liable  in  expenses,'  &c. 


Ifo.  106.  COURT  OF  SESSION.  468 

The  porsaer  redaimedy  but  the  Omfi  unanimously  adhered.  3  July  issi. 

l^otrd  CortkoMM,  Ordinary.        Act.  Z).  M'NiiL         Grmg  J"  Morim,  W.  &  Agwta.  ^^"*^  ^' 
Alt.  P.  RcberUon.        Hugh  Fra$er,  W.  &  Agent.         5,  Clerk.  Vna^t. 

T.       Judgment 


JZB^r  DIVISION. 

No.  CVII.  8  Jii/y  1834. 

MATHEW  ROBEETSON 

against 

WILLIAM  SCOTT  and  Othees. 

Bavkbuft.— Sequesteation. — Peocess. — A  creditor  on  a  segues^ 
trated  estate  having  brought  an  action  of  reduction  of  the  discharge 
of  the  trustee^  Jburteen  yean  after  the  disc/iarge  had  been  granted 
by  the  Courts  and  of  a  rentmciatum  of  a  lease  granted  two  years 
before^  upon  a  general  allegation  of  irregularity  and  collusion^ — oe- 
tion  dismissed^  on  the  ground  that  such  general  allegations  were  not 
rslevani  to  infer  a  reduction^  after  the  lapse  of  so  many  years. 

William  Scott  of  Heatheryknow  was  sequestrated  on  20  April 
1812 ;  and  on  28  May  following,  the  defender,  William  Scott  of 
Adderston,  was  elected  trustee,  and  the  other  defenders  were  after- 
wards elected  commissioners.  At  the  time  of  the  sequestration, 
the  bankrupt,  and  his  brother  John^  were  tenants  of  certain 
eoal-works,  upon  a  nineteen  years'  lease  from  1808,  granted  by 
Gavin  Mason,  the  proprietor  and  one  of  the  commissioners.  The 
lease  bound  the  tenants  to  keep  four  colliers  constantly  workings 
under  the  penalty  of  a  forfeiture  of  the  lease.  This  had  not  been 
done, — ^DO  ooal  had  been  worked  for  two  years  previous  to  the  se- 
questration,—the  tenants  were  three  years  in  arrear  of  rent,  and 
Joha  Soott,  the  bankrupt's  brother,  had  frequently  applied  to  Mr 
Mason,  the  prc^letor,  to  take  the  lease  off  their  hand  as  an  unpro* 
fitaUe  concern.  The  trustee  and  the  creditors  were  anxious  to  get 
rid  of  this  lease,  which  was  unprofitable  to  the  trust-estate,  without 
any  claim  being  made  by  the  landlord ;  and  an  agreement  was  enter* 
ed  into,  by  which  the  trustee,  with  consent  of  the  commissioners, 
along  with  the  bankrupt  and  his  brother,  executed  a  renunciation  of 
the  lease  of  the  ooal  on  the  lands  of  Commonhead,  which  was  ao» 
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3  July  18d4.  cepted  by  the  landlord ;  and  the  same  deed  contained  an  assignaiion 
by  the  bankrapt,  and  the  trustee  and  commissioners,  in  favour  of 
the  new  tacksman  Mr  Waddel,  of  all  right  belonging  to  the  bank- 
rupt, as  assignee  of  the  tack  of  the  coal  of  Netherhouse,  &c.  which 
it  was  of  equal  importance  to  get  rid  of  on  the  same  terms.  Regular 
meetings  of  the  creditors  had  been  held  both  before  and  after  thb 
transaction,  at  which  the  trustee's  accounts  were  exhibited,  audited, 
and  approved  of.  On  4th  January  1815,  a  meeting  of  the  creditors 
took  place,  upon  regular  advertisements,  in  terms  of  the  statute, 
when  the  trustee  submitted  a  report,  in  which  he  stated,  that  all  the 
heritable  subjects  had  been  sold,  and  the  proceeds  applied  in  paying 
off  the  preferable  debts,  &c. ;  and  as  the  estate  was  considerably  in 
debt,  and  the  expenses  increasing,  recommending  that  the  seques- 
tration should  be  brought  to  a  close.  The  meeting,  after  examining 
the' trustee's  account,  <  unanimously  resolve,  that  the  proceedings 

<  be  brought  to  a  close  as  expeditiously  as  possible ;  and  therefore 
*  they  instruct  the  trustee  to  make  the  necessary  application  to  the 
^  Court  of  Session,  for  obtaining  his  own  exoneration  and  discharge 

<  of  the  trust,  and  for  having  the  process  of  sequestration  closed,«and 
'  all  farther  proceedings  put  an  end  to.' 

In  consequence  of  this  resolution,  the  trustee  took  the  necessary 
steps,  and  upon  30  May  1815,  he  obtained  his  discharge  from  the 
Court 

In  1829,  the  pursuer  having  obtained  an  assignation,  from  some 
of  the  bankrupt's  relations  and  others,  of  the  debts  due  to  them, 
brought  the  present  action  of  reduction  of  the  renunciation  of  the 
coal  lease,  and  of  the  trustee's  discharge.  The  action  was  directed 
against  the  trustee,  the  commissioners,  and  Mr  Waddel,  the  assig- 
nee ;  and  proceeded  on  the  general  allegation,  that  the  coal  lease 
was  valuable,  and  was  irregularly  and  fraudulently  disposed  of  by 
private  bargain  instead  of  public  roup,  for  the  benefit  of  one  of  the 
commissioners ;  that  the  other  property  of  the  bankrupt  had  been 
sold  at  disadvantage,  and  that  the  proceedings  in  the  sequestraiioq 
had  been  irregular. 

In  defence,  the  pursuer's  title  was  objected  to,  both  in  respect  of 
one  of  the  parties  in  whose  right  he  stood  having  been  a  granter 
of  the  renunciation,  and  therefore  barred,  persouali  exceptione,  from 
challenging  it ;  and  also  from  the  assignation  in  his  &vour  being 
granted  by  alleged  mandataries  of  creditors,  without  any  evidence 
of  their  right  to  grant  a  conveyance  of  the  debts.  On  the  merits, 
the  defenders  pleaded — 


Defenders* 
Pleas. 


The  discharge  of  the  defender  William  Scott,  as  trustee,  having 
been  regularly  applied  for  and  obtained,  cannot  now  be  .challenged, 
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in  respect  that  any  objection  to  bis  conduct  or  management  as  trastee,  3  July  1834 
if  such  existed,  ought  to  have  been  stated  as  the  grounds  of  opposi-     ^"^^V^^ 
tion  to  his  application,  and  must  now  be  held  to  be  inadmissible,  in-  scott  Md"  ^' 
oompetent,  and  omitted— Buchanan  r.  Dunlop  and  King,  8  Dec.  Otben.       * 
1829.     The  renunciation  and  assignation  brought  under  reduc- 
tion, as  well  as  all  the  other  actings  of  the  trustee,  having  been 
approved  of  by  the  resolution  of  the  creditors,  upon  which  a  peti- 
tion for  a  discharge  was  founded,  and  these  resolutions  not  having 
been  submitted  to  the  review  of  the  Court  in  the  only  competent 
form,  and  within  the  statutory  period,  the  trustee's  acts  and  proceed- 
ings cannot  now  be  challenged,  directly  or  indirectly;  and  it  is 
res  judicata  against  all  parties  interested  in  the  sequestration,  that 
those  acts  and  proceedings  were  correct,  and  that  the  discharge  was 
properly  granted. 

The  renunciation  and  assignation  under  challenge  were  in  them- 
selves £air  and  proper,  advantageous  for  the  creditors,  and  such  as 
it  was  the  duty  of  the  trustee  and  commissioners  to  grant. 

Separate  defences  were  lodged  for  Mr  Waddel,  the  assignee  to 
the  coal  lease. 

The  Lord  Ordinary  sustained  the  defences,  and  added  the  fol- 
lowing note : 

Note. — *  This  is  an  attempt  to  open  up  the  proceedings  in  a  se- 

*  questration,  fourteen  years  after  they  were  finally  closed,  and  the 
^  trustee  and  commissioners  discharged,  bydecree  of  this  Court ;  and 
'  to  do  so  to  the  effect  of  reducing  the  right  of  a  third  party  who 

*  contracted  onerously,  being  no  creditor  and  no  party  to  the  seques- 
^  tration,  and  who  bad  been  in  undisturbed  possession  of  the  heri- 
^  table  subject  in  question  during  the  sixteen  years.  It  would  re- 
'  quire  a  very  clear  and  unexceptionable  title,  and  very  specific 
'  and  relevant  statements,  to  support  such  a  reduction. 

'  The  preliminary  defences  were  reserved,  and  the  Lord  Ordi- 
'  nary  is  of  opinion,  that  the  title  of  the  pursuer  is  of  the  most 

<  doubtful  character.  Nearly  all  the  parties  in  whose  right  he  is 
'  said  to  stand  are  the  near  relations  of  the  bankrupt  Both  the 
^  bankrupt  and  his  brother,  John  Scott,  were  parties  to  the  deed 

<  challenged.  Many  of  the  persons  who  sign  the  deed  of  assigna- 
^  tion  in  fiivour  of  the  pursuer,  do  so  merely  as  mandataries  for 

*  others.     But  no  mandates  have  been  produced ;  and  though  the 

*  pursuer  asserts  that  they  were  duly  autiiorised,  that  plainly  is  not 

*  enough  in  such  a  case,  where  written  mandates  were  essential ; 

<  and,  if  they  existed,  should  have  been  in  the  pursuer's  possession 

*  as  part  of  his  title,  and  ought  to  have  been  produced  before  clos- 
'  ing  the  record. 
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9  July  1834.      <  But,  independently  of  the  objections  to  the  title,  the  Lord  Oiw 

^^y^^    <  dinary  is  of  opinion,  that  no  relevant  grounds  to  sustain  the  re- 

Scott  ukT  '''    ^  duction  have  been  condescended  on.     It  seems  to  be  rery  desr, 

Othen.  ( that,  before  the  pursuer  can  succeed  in  the  reduction  of  the  deed 

<  of  renunciation  challenged,  he  must  reduce  the  decree  of  the  Court 

<  by  which  the  trustee  and  commissioners  were  dischaiged,  and  sU 

<  their  acts  approved  of  and  confirmed*     To  effect  this,  lie  makei 

<  general  averments,  that  the  statute  was  not  observed,  diat  the 
'  meeting  of  the  creditors  was  not  duly  advertised,  and  that  the 

*  trustee  had  made  an  erroneous  or  false  report  It  would  require 
'  a  very  specific  statement,  and  that  made  within  some  reasonable 

*  dme,  to  give  even  a  probable  relevancy  or  oompeteney  to  soeh 

<  averments.     The  proceedings  in  an  application  to  the  Court  for 

*  discharge  and  exoneration  in  a  sequestration  are  of  the  most  poblie 

<  nature.     All  persons  who  are  creditors  on  the  estate  are  bound  to 

<  attend  to  them ;  and  there  is  no  averment  here  that  the  orders  of  the 
'  Court  and  the  Lord  Ordinary  were  not  regular,  or  that  the  notices 
'  were  not  duly  given.     But  the  decree  of  the  Court  is  res  judicata 

<  on  the  very  points,  that  the  previous  meetings  of  the  creditors  hai 

<  been  duly  held  according  to  the  statute ;  that  the  provisions  of 

<  the  statute  generally  had  been  observed,  and  that  the  conduct  of 

<  the  trustee  and  commissioners  had  been  correct     And  it  is  net  s 

<  decree  in  absence,  all  the  creditors  being  presumed  to  be  present 
'  Neither  does  it  pass  ex  parte,  for  the  fiscts  stated  are  stricdy  in- 

<  quired  into  under  the  orders  of  the  Lord  Ordinary,  and  specially 

*  reported  on  by  him  to  the  Court.     It  seems,  ther^ore,  iasposstble 

<  to  imagine  a  stronger  case  for  the  application  of  the  principle,  that 

*  the  objections  taken  to  the  regularity  and  oorreetness  of  the  pro> 

<  eeedings  of  the  trustee,  commissioners  or  creditors,  were  compelsDt 

<  and  omitted, — competent  to  be  stated  by  the  very  parties  whom 

*  the  pursuer  says  he  represents,  and  omitted  to  be  stated  befiare 

*  decree  was  pronounced,  whereby  the  subject  of  discussion  was 
^  finally  closed — See  Buchanan  v.  Dunlop,  &c.  Dec  8.  1829. 

<  But  farther,  in  the  present  case,  there  are  no  q>ecifie  avermeDts 
^  on  these  points*     When  the  parsuer  is  told  distincdy,  that  the 

*  meeting  of  the  creditors  was  regularly  advertised  in  die  Londos 

<  and  Edinbuigh  Gazettes,  he  contents  himself  with  denyii^  thii^ 
^  and  still  leaves  his  own  averment  npon  the  vague,  loose  negatire, 
f  that  the  meeting  was  not  duly  advertised  in  terms  of  the  statute^ 
^  without  condescending  to  state  in  what  tlie  alleged  defects  lay. 

<  When  he  is  told  that  the  meeting  was  fully  attended,  he  meed 

<  this  also  by  a  mere  general  denial ;  and  when  the  resolutions  of 

*  the  creditors  are  quoted,  shewing  that  the  creditors  did  perfeotif 

<  well  understand  the  subject  on  which  they  were  deciding,  his  case 
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*  is  brought  to  consbt  in  mere  general  averments  of  collusion  and  3  July  18S4. 

*  misrepresentation.     The  Lord  Ordinary,  in  short,  cannot  think     ^"^V^^ 

*  that,  upon  such  a  condescendence,  it  would  be  at  all  justifiable  to  ^^  ^^^  ^' 
'  open  up  the  decree  of  the  Court  after  so  long  a  period,  even  Otben. 

*  though  the  ground  of  challenge  were  in  themselves  otherwise 

*  competent. 

*  \Vith  regard  to  the  deed  of  renunciation  principally  challenged, 

*  the  source  of  the  action  may  probably  be  found  in  the  supposed 

*  discovery,  that  because  Mr  Mason,  the  landlord,  was  also  one  of 
<  the  commissioners,  it  was  incompetent  to  transact  with  him.  But 
'  it  is  evident  that  the  competency  generally  of  a  commissioner  pur- 

*  chasing  part  of  the  bankrupt  estate  is  not  involved  in  this  proceed- 
'  ing ;  for,  as  Mr  Mason,  who  happened  to  be  a  commissioner,  was 

*  the  landlord  of  the  property,  it  is  evident  that,  if  the  lease  was  to 

*  be  renounced  at  all,  it  could  only  be  so  by  transaction  with  him ; 

*  and  as  there  were  the  trustee  and  three  other  commissioners  to 

*  judge  of  the  matter,  that  surely  oould  not  render  the  proceeding 

*  impossible  if  it  was  otherwise  right  and  expedient  The  lease, 
'  accordingly,  being  considered  to  be  of  no  value,  and  a  very  ha- 

*  zardous  right  to  be  held  by  the  trustee,  the  trustee  and  the  three 

*  commissioners  having  no  motive  to  act  otherwise  than  for  the  in- 

*  terest  of  the  estate,  judged  it  to  be  of  importance  that  the  estate 

*  should  be  relieved  of  the  obligations  under  it ;  and,  therefore, 

*  with  the  express  concurrence  of  the  bankrupt,  they  made  the  trans- 

*  action  with  Mr  Mason,  and  with  the  third  party,  Mr  Waddel ; 

*  and  all  their  proceedings  were  subsequently  ratified  and  approved 

*  of  by  the  creditors.     The  pursuer  says,  indeed,  that  the  lease  was 

*  of  value,  and  should  have  been  sold  by  public  roup ;  but  is  that 

*  an  averment  to  be  now  entered  into,  in  the  face  of  the  resolutions 
^  of  the  creditors  never  complained  of,  the  decree  of  the  Court,  ,and 

*  sixteen  years  of  undisturbed  possession  by  a  third  party  ?    The 

*  Lord  Ordinary  apprehends  that  the  statement  is  not  relevant. 
^  The  truth  of  die  case  could  not  now  be  fairly  reached.  But  if 
^  suok  statements  were  held  to  be  sufficient  to  open  up  a  seqnestra- 

*  tkm,  and  set  aside  rights  constituted  to  third  parties  under  the 

*  powers  of  the  trustee  and  commissioners,  the  most  beneficial  and 

*  necessary  arrangements,  entered  into  with  the  concurrence  of  all 

<  pardes  at  the  time,  might  be  made  the  subject  of  endless  trial  and 

*  discussion  at  any  distance  of  dme.     Tlie  Lord  Ordinary,  there- 

*  ibre,  thinks  that  there  is  no  relevancy  in  the  case  as  stated  by  the 
'  pnrsuer,  and  that  it  would  be  a  most  dangerous  precedent,  upon 
^  such  general  averments  of  unfairness  and  collusion,  to  force  a  trus- 

<  tee  and  commissioners,  and  a  third  party  transacting  with  them, 

<  into  an  expensive  investigation  of  matters  which  were  so  long  ago 
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9  Jaiy  1834k   <  closed  by  open  delivery  and  possession^  and  by  decree  of  this 
<  Court.' 

Robertson  p. 
Scott  and 

Others.  The  pursuer  reclaimed^  but  the  Court  unanimously  adhered. 

Judgment. 

Lord  Moncreiff,  Ordinary.  Act*  Jamu  Andenotu  John  M'CUl,  Agcit 

Alt,  P.  Eobertiton,  Pjfper,         J,  StewaH  and  D.  Christit,  Agents.      B,  Oerk. 

T. 
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HOUSTON  AND  Others 

offainst 

SPEIRS  AND  Others. 


Cautioner. — LeIter  of  Credit. — A  Utter  of  credit  addres$ed  to 
banker 8^  granted  in  support  of  a  merchant  who  toas  in  tiie  custom  cf 
operating  upon  them  to  a  certaxn  amount^  but  unlimited  as  to  time^ 
held  to  apply  to  a  continuous  course  ofdealings^  and  not  to  be  extxR,- 
guished  by  the  first  draft  to  that  amount^  whidi  had  been  exttngrndt* 
ed  by  subsequent  remittances^ 

On  the  13  July  1808»  the  late  Mr  Speirs  granted  a  letter  of  gua- 
rantee of  the  drafts  of  Walter  Logan,  merchant  in  Glasgow,  on  the 
house  of  the  Honourable  Simon  Eraser  and  Company,  to  the  extent 
of  L.2000.  The  firm  of  this  house  was  afterwards  changed  to  that 
4)f  Eraser,  Houston  and  Company,  and  the  manner  in  which  their 
correspondents  operated  on  their  account  was  altered* 

On  the  9  and  13  November  1810,  Mr  Speirs,  together  with 
Messrs  Archibald  Macnab  and  Company,  granted  a  letter  to  the 
new  firm  of  Eraser,  Houston  and  Company,  in  the  following  terms: 
*  Gentlemen,  We  guarantee  to  you  the  drafts  of  Walter  L<^aii, 
^  merchant  in  Glasgow,  upon  your  banking-house  in  London,  to 

<  the  extent  of  L.2500.' 

On  the  24  December  1810,  Mr  Speirs  granted  another  letter 
to  Messrs  Eraser,  Houston  and  Company,  in  these  terms :  *  Mr 

<  Logan  has  represented  to  me,  that  he  has  been  so  much  disappoint- 

<  ed  in  the  funds  be  trusted  to  in  this  quarter,  that  he  is  under  the 

<  necessity  of  requesting  farther  accommodation.  ,  He  observes,  tbtl^ 

<  in  these  times,  it  is  difficult  to  calculate  on  what  may  be  needed^ 
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^  which  is  the  cause  of  troabling  yon  again.     However,  his  engage-  3  July  1834. 

*  ments  are  now  not  much»  and  therefore  I  have  to  solicit  the  fia-     ^^"^V^ 
^  Your  in  his  behalf,  of  your  banking-house  honouring  his  drafts  on  q^"'^^ 

*  them,  and  I  oblige  myself  to  guarantee  the  same.     I  do  not  ap-  Spein  and 
^  prebend  he  will  require  more  than  from  L.I500  to  L.2000,  in  ad-    ^^'^ 

'  dition  to  the  operations  already  made  by  him.' 

In  consequence  of  these  letters,  Messrs  Fraser,  Houston  and 
Company  continued  to  accept  Mr  Logan's  drafi»  to  a  large  amount, 
and  got  occasional  remittances  from  him,  down  to  the  time  of  his 
failure,  in  February  181 1,  when  there  appeared  to  be  a  balance  due 
hy  him  to  them  of  more  than  L.9000. 

Messrs  Fraser,  Houston  and  Company  brought  an  action  against 
Mr  Speirs,  (Messrs  Macnab  and  Company  having  previously  be-- 
come  bankrupt,)  for  the  whole  amount  of  the  balance,  founding  up-' 
on  the  last  letter  of  24  December  1810  as  an  unlimited  guarantee. . 
The  action  was  now  continued  by  Mr  Houston's  executors,  as  hia 
representatives. 

Mrs  Speirs,  and  the  other  representatives  of  Mr  Speirs,  pleaded^  Defender** 
in  defence,  that  both  letters  were  limited  to  transactions  to  a  certain  ^^ 
amount,  and  not  intended  to  cover  continuous  transactions,  and  that, 
consequently,  the  letter  of  9  and  13  November  1810  was  extin- 
guished by  the  first  remittances  that  extinguished  the  subsequent 
drafts  to  the  extent  of  L.2500,  and  could  not  apply  to  any  general 
balance,  and  that  the  letter  of  24  December  was  limited  in  amount 
to  L.1500  or  L.2000. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

*  The  Lord  Ordinary  having  resumed  consideration  of  the  debate, 

*  and  advised  the  process,  finds,  that  following  out  the  principles 
^  laid  down  by  the  House  of  Lords,  in  the  case  with  the  Buiton 

<  Coal  Company,  (22  May  1829,)  as  to  the  effect  of  a  letter  of  gua- 

*  rantee,  similar  to  those  pleaded  on  in  the  present  case,  the  pur* 

*  suers  have  no  claim  under  the  letter  dated  13  July  1808 :  Finds, 

*  that  under  the  letter,  dated  9  and  13  November  1810,  the  pur* 
^  suers  will  be  entitled  to  recover  from  the  defender,  with  relief  from 

*  his  co-cautioners,  whatever  sums  have  been  drawn  by  Mr  Logan 

<  on  the  banking  house  of  Fraser,  Houston  and  Company,  in  London, 

<  and  which  have  not  been  repaid  by  counter  remittances,  but  not 

<  exceeding  the  sum  of  L.2500  :  Finds,  that  the  letter  of  24  De- 

*  cember  1810  is  a  limited  guarantee  to  the  extent  of  L.2000,  and 

*  that  the  pursuers  are  entitled  to  recover  the  balance  which  may 
^  remain  due  on  the  drafts  by  Mr  Logan,  in  virtue  of  said  letter. 
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3  Jaly  183i. 


Houston  Mid 
Others  v, 
Speirs  and 
Others. 


<  to  the  extent  of  L.2000  :  Appoints  the  porsnen  to  put  in  a  state 

*  of  the  sums  claimed  by  them^  in  terms  of  these  findings.' 

Note,^^*  It  seems  impossible  to  donbt,  eren  without  snch  an  am- 

<  tbority  as  that  contained  in  the  recent  case  of  Sir  William  Forlxs 

<  and  Company  v.  6.  Hamilton  Dnndas^  4  June  lOSO^  that  these 

*  are  standing  guarantees  to  support  a  continuous  course  of  dealings 

<  ami  that  they  were  good  till  recalled.     When  such  letters  ai 

<  guarantee  are  given  by  the  granter  to  the  person  to  be  benefited, 

*  and  by  him  put  into  the  hands  of  a  banker,  and  operated  upon, 
^  the  acceptance  of  them  need  not  be  intimated  to  tiie  cautioner. 

<  If  Eraser,  Houston  and  Company  had  intended  to  hold  the  letter 

<  of  December  1810  as  an  indefinite  guarantee  to  any  extent,  as 

*  now  contended  for,  the  Lord  Ordinary  thinks  they  were  bound  to 
^  have  said  so  to  the  cautioner,  to  ascertain  if  such  was  his  meaning, 
(  since  sudi  is  not  the  reasonable  interpretation  of  the  letter ;  but 

*  they  not  only  do  not  do  this,  but  they  wrote  to  Mr  Logan,  ahew- 

<  ing  they  understood  it  to  be  a  limited  guarantee,  which  is  a  very 

*  good  proof  of  what  its  construction  would  be  among  mercantile 

<  men.* 

The  pursuers  acquiesced  in  these  findings,  but  the  defender  rv- 
daimed,  and  pleaded,  that  the  letter  of  9  and  13  November  1810 
could  only  be  applied  to  a  limited  transaction  to  the  extent  of 
L.2500,  and  ought  not  to  be  extended  to  a  continuous  course  of 
dealings,  so  as  to  cover  an  ultimate  general  balance. 


Judgment 

Opinion  of 
Court. 


The  Court  unanimously  refused  the  note. 

The  Lord  Justice- Clerk.-^!  cannot  interpret  this  letter  as  ap- 
plying to  any  thing  but  a  continuous  course  of  operations  oo  a  cash- 
aocount 

LordCringUtie.^'l  am  of  the  same  opinion.  All  doubt  on  the  sub- 
ject is  removed  by  the  terms  of  the  second  letter,  in  which  Mr 
Speirs  talks  of  Mr  Logan  requiring  <  further  accommodation ;'  and 
saying  tiiat  he  wUl  probably  not  require  <  more  than  from  L.1500 
<  to  L.2000,  in  addition  to  the  operations  already  made  by  him;' 
plainly  shewing,  that  at  that  time  the  cautioner  looked  upon  the 
finrmer  letter  as  an  outstanding  guarantee  for  the  general  balances. 

Lord  Oidioarr,  M^A/^n.       Act.  SoL*Gm,  fCockbrnn,)  P«iaiy.       Alt.  tMmfwd 
and  Spien,        John  Courts  and  Ktr  ff  Dickaom,  Amenta.        JP.  Cleric. 

u. 
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FIBST  DIVISION. 

No.  CIX.  5  July  1834. 

EDWARD  HASSET 

ROBERT  WALKER. 

DiLiQBHCE. — A  caption  coTitaininff  a  wrcng  date  of  the  registering  of 
the  protest  on  whidi  it  proceeded^  found  not  to  ajford  a  valid  tear" 
rant  of  imprisonment 

On  18  July  1883,  Hanet,  the  suspender,  granted  his  bill  fw  L.15 
to  the  elmrger,  at  three  months'  date,  payable  18-21  October.  On 
die  2l8t  of  October  it  was  protested,  and  the  protest  registered  on 
the  29th ;  and  of  the  same  date  letters  of  homing  were  raised,  which 
were  registered  on  the  27  th  of  November.  A  bill  for  letters  of  cap- 
tion was  then  presented,  narrating  the  bill  and  protest,  and  stating 
that  the  instrument  of  protest  was  *  registered  in  the  books  of  our 
<  Council  and  Session,  and  a  decree  of  the  Lords  thereof  interponed 
^  thereto,  upon  the  9th  of  October  1833,  in  manner  more  fully  men* 
'  tioned  in  said  letters  of  horning,'  &c.  Letters  of  caption  were 
granted  in  the  same  terms,  mentioning,  that  the  protest  was  regis- 
tered on  the  9th  of  October,  in  place  of  the  29th,  which  was  the  true 
date ;  and  upon  this  caption  die  suspender  was  apprehended  and  in- 
otrcerated. 
Hasset  presented  a  bill  of  suspension  and  liberation,  znd  pleaded — 

1.  The  bill  and  letters  of  caption  are  inept,  as  proceeding  upon  Pursuer^ 
an  uatrue  narrative,  and  being  disconform  to  their  warrants,  inas-     ^"^ 
much  as  they  state  that  the  instrument  of  protest  was  recorded,  and 

the  decree  of  the  Lords  interponed  thereto,  upon  the  9th  day  of 
October  1833,  in  manner  mentioned  in  the  letters  of  horning;  where- 
as it  is  stated  in  the  letters  of  homing  that  the  protest  was  roister- 
ed, and  the  decree  of  the  Lords  interponed  of  even  date  with  the 
letters,  that  is,  on  the  29th  day  of  October  and  year  foresaid — 
26  Feb.  1829,  Freebaira  v.  Dalrymple— 24  Jan.  1832,  Macdonald 
V,  Fraser. 

2.  The  bill  and  letters  of  caption  were  without  a  warrant,  and 
are  ex  facie  inept,  independently  of  their  disconformity  with'  the 
letters  of  horning,  inasmuch  as  they  state  that  the  bill  of  exchange 
was  drawn  at  three  months'  date  from  18  July,  while,  at  the  same 
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5  July  1834.  time,  they  state  that  the  protest  was  registered  on  9  October,  which 
was  some  time  before  the  bill  fell  due,  when  of  course  no  diligence 


Walker^        could  procccd  thereupon. 


Charger's 
Pleas. 


Pkaded  for  the  charger — 

1.  The  diligence  on  which  the  suspender  was  incarcerated  was 
legal  and  unexceptionable,  in  respect  that  the  caption  was  in  no  es- 
sential or  material  particular  disconform  to  the  warrants  on  which 
it , proceeded,  and  to. which  in  gremio  it  bore  reference;  and  that 
these  warrants,  including  the  bill,  protest,  extract  registered  protest, 
letters  of  horning,  charge,  execution,  and  registration  of  the  homiii^, 
were  in  eyery  respect  formal  and  correct,  and  the  debt  charged  for 
justly  due — Inch  v.  Thomson,  27  Nov.  1832. 

2.  It  not  being  essential  to  the  validity  of  a  caption  that  it  should 
state  in  gremio  the  date  of  the  registered  protest  on  which  the  hom< 
ing  proceeds,  and  the  trifling  clerical  error  committed  in  the  present 
instance  in  narrating  the  date  of  the  registered  protest,  being  not 
only  immaterial,  but  corrected  by  the  above-quoted  reference  to 
the  letters  of  horning,  in  which  the  date  is  correctly  stated,  the  er* 
ror  is  not  an  error  in  essentialibus,  or  such  a  disconformity  between 
the  caption  and  its  warrants  as  is  sufficient  in  law  to  invalidate  the 
diligence,  or  to  render  the  suspender's  imprisonment  thereon  illegal 
— Crichton  r.  Watt,  25  Nov.  1830— Falconer  v.  Gray,  20  Nor. 
1830. 


A  record  having  been  made  up  and  closed,  the  Lord  Ordinary 
pronounced  the  following  interlocutor : 

*  The  Lord  Ordinary  having  heard  parties'  procurators,  and  coo- 

<  sidered  the  closed  record,  in  respect  of  the  error  in  the  date  of  the 
^  registered  protest,  as  set  forth  in  the  letters  of  caption,  and  that 

<  in  consequence  of  that  error  the  diligence  bears,  ex  facie  of.  the 
^  letters  of  caption,  to  be  null  and  void — Finds,  that  the  said  letten 

<  of  caption  did  not  form  a  valid  warrant  for  the  suspender's  in^ri- 

<  sonment,  and  therefore  suspends  the  letters  simpliciter,  and  de- 
'  cerns :  Finds  the  suspender  entitled  to  expenses,  and  allows  an 
c  account  thereof  to  be  given  in,  and  to  be  taxed  by  the  Auditor.' 

Judgment.  The  charger  reclaimed^  but  the  Omrt  unanimously  adhered. 


Lord  FuOertoih  Ordinary. 
W.  &  Agent. 
D.  Clerk. 


Act  Dean  o/Fac.  (Hope,)  BeO,  B.  Amdmm, 

Alt.  P.  Roberistm,  TF,  BtH  Z>.  Skhham^  Ageat. 


T. 
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FIRST  DIVISION, 

No.  ex.  8  July  1834. 

JOHN  ROBERTSON 

against 

BRYCE  AND  BUCHANAN. 

PR0CES8.-*-/if  is  not  competent  to  waken  a  summary  action  in  an  infc' 
rior  court  by  a  summary  application :  it  can  only  be  done  by  a  sum' 
mons  of  wakening. 

Brtce  and  Buchanan  presented  a  summary  application  to  the  She- 
riff of  Lanarksliire  for  sequestration  of  Robertson's  effects  for  rent 
On  17  July  1831,  warrant  of  service  and  sequestration  was  granted. 
Notbingr  further  was  done  till  August  1832,  when  the  petitioners 
lodged  a  minute  for  warrant  to  carry  back,  inventory,  sequestrate 
and  secure  the  subjects,  which  minute  was  appointed  to  be  served, 
wben  the  objection  was  taken  that  the  sequestration  was  at  an  end, 
no  procedure  having  taken  place  upon  it  within  the  year :  at  all 
events,  the  process  had  fallen  asleep,  which  rendered  any  farther 
proceedings  in  it  incompetent.  A  supplementary  petition  was  then 
presented,  narrating  the  original  petition  and  procedure  thereon, 
and  praying  the  Sheriff  to  waken  and  revive  the  original  petition. 
Tins  petition  was  appointed  to  be  served,  when  the  defender  object- 
ed to  the  competency  of  wakening  this  process  by  a  summary  appli- 
cation. The  Sheriff  repelled  the  objection ;  and  the  defender  ha- 
ving advocated,  with  the  leave  of  the  inferior  court,  the  Lord  Or- 
dinary reported  the  point  to  the  Court,  on  minutes  of  debate. 

Pleaded  for  the  advocator — 

The  Act  of  Sederunt,  12  Nov.  1825,  regulating  the  form  of  pro-  Advocator'i 
cedare  in  the  Sheriff-court,  provides,  that  when  a  process  is  allow-  P^^"- 
ed  to  lie  over  for  year  and  day,  the  party  desirous  to  waken  and 
insist  in  it  must  raise  a  summons  of  wakening  in  the  usual  form, 
unless  both  procurators  agree,  by  written  consent,  to  the  cause  being 
wakened.  This  regulation  is  quite  general,  and  applies  to  all  causes 
without  distinction,  whether  they  originate  in  a  summons  or  a  sum- 
mary application. 

Independently  of  the  regulation  in  the  Act  of  Sederunt,  a  petition 
Df  wakening  is  incompetent,  according  to  the  established  principles 
[>f  the  common  law  with  respect  to  the  forms  of  actions.     In  treat- 
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Robertson  v. 
Bryce  aod 
Buchanan. 

Advocator's 
Pleas. 


8  July  1834.  ing  of  the  process  of  wakening,  the  institutional  writers  speak  ex- 
clusively of  a  summons  of  wakening — Stair,  iv.  34.  4 — ErskxHe^  it. 
1.  %2—DaUa^  Styles,  i.  p.  146— Juridical  Styles,  iiL  p.  260.  A 
summons  of  wakening  is  necessary,  eyen  in  the  case  of  advocad<ms 
and  suspensions,  after  they  have  been  regularly  brought  into  Court, 
although  they  may  have  been  originally  summary  cases.  The  only 
exception  is  in  the  Bill-Chamber,  where  a  special  regulation  is  in- 
troduced, allowing  the  proceedings  to  be  wakened  by  a  written  note 
to  the  Lord  Ordinary  on  the  Bills,  duly  intimated  to  the  opposite 
party.  The  same  rules  which  have  thus  been  adopted  in  the  Su- 
preme Court  also  apply  to  the  inferior  court — BoytPs  Judicial  Pnh 
ceedings,  p.  \&S-^Drummond?8  Proceedings  before  the  Inferior  Courts, 
p.  127. 


Respondenta* 
Pleas. 


Pleaded  for  the  respondents — 

When  an  action  has  fallen  asleep,  the  general  principle  is,  that 
it  may  be  revived  or  wakened  by  a  proceeding  similar  to  that  in 
which  it  originated.  An  ordinary  action  must  have  a  summons  of 
wakening,  because  both  belong  to  the  ordinary  action  roll;  but  there 
is  no  principle  upon  which  a  petition  of  sequestration,  which  belongs 
to  the  Summary  Action  Roll,  should  be  revived  by  a  summons  of 
wakening.  The  accessory  process  should  go  at  once  to  the  same 
roll  as  that  in  which  the  original  action  depends.  During  vacation, 
no  ordinary  action  can  be  called  in  Court,  although  ail  summary  pro- 
ceedings go  on  as  during  session.  Now,  during  vacation,  a  new  sup- 
plementary sequestration  could  be  commenced  by  a  summary  ap- 
plication ;  and  it  would  be  anomalous  if  a  subsisting  process  of  se- 
questration, which  had  been  allowed  to  fall  asleep,  could  not  be 
revived  in  the  same  form. 

A  summons  of  wakening,  even  in  an  ordinary  action,  does  not 
require  to  be  enrolled  like  other  ordinary  actions.  The  principal  ac- 
tion is  enrolled,  and  the  summons  of  wakening  is  produced  at  the 
bar ;  and  it  is  not  even  necessary  for  an  interlocutor  to  be  pronoun- 
ced wakening  the  process ;  but  it  would  be  inconsistent  to  produce 
a  summons  on  the  Summary  Action  Roll,  where  all  the  proceedings 
originate  by  petition. 

The  reference  which  the  advocator  has  made  to  the  Act  of  Sede- 
runt applies  to  the  first  part  of  the  act,  which  relates  exdosively 
to  ordinary  civil  actions.  It  is  the  second  part  of  the  act,  whidi 
relates  to  summary  applications,  where  there  is  no  provision  as  to 
wakening  summary  processes.  It  has  been  the  uniform  practice  in 
Lanarkshire,  and  other  districts,  to  waken  summary  processes  by 
petition,  and  serious  consequences  might  ensue  if  that  practice  was 
to  be  overruled  or  declared  illegal. 
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On  advisbg  these  minutes,  the  Court  was  unanimously  of  opi-  8  July  1834. 
nion,  that  it  was  not  competent  to  waken  a  summary  process  by  a 
summary  appKcation,  and  that  it  could  only  be  done  by  a  sum«  -^^^^^  ^„^^* 

mons  of  walcening.  Buchanan. 

Judgment. 
Lord  CorehoMU,  Ordinary.         For  Advocator,  T.  Mackenzie,         Bowie  (f  CampbeO, 

W.  S.  Agents.  For  RespondenU,  More,  CampbeUff  MacdonaU,  W.  S» 

Agents.        D,  Clerk. 

T. 


FIRST  DIVISION. 
No.  CXI.  8  July  1834. 

ANDREW  COVENTRY 

against 
GEORGE  COVENTRY, 

Succession. — Presumption. — Warrandice. — A  testator  having^ 
by  a  mortis  causa  deed^  conveyed  certain  lands  in  favour  of  his  se» 
cond  sonj  with  a  clause  of  absolute  warrandice,  but  under  burden  of 
a  certain  provision  in  favour  of  his  daughter,  reserving  at  the  same 
time  a  power  to  revoke  and  to  burden  the  lands,  and  having,  of  the 
same  date,  and  on  the  narrative  of  the  first  deed,  executed  a  general 
disposition  of  all  his  other  property,  heritable  and  moveable,  under 
the  burden  of  aU  his  debts,  in  favour  of  his  eldest  son,  and  having 
thereqfier  contracted  considerable  debts,  in  security  of  which  he  grant- 
ed an  heritable  bond,  generally,  over  the  lands  contained  in  both  deeds, 
held,  in  an  action  of  relief  at  the  instance  of  the  second  son,  that  his 
brother  was  bound  to  relieve  him  ofaU  the  debts,  heritable  and  move- 
able, due  by  the  deceased,  except  the  burden  specially  mentioned,  and 
including  the  sum  contained  in  the  heritable  bond. 

By  disposition,  (27  June  1809,)  the  late  Dr  Coventry  granted,  in 
favour  of  the  pursuer,  (his  second  son,)  whom  failing  without  law- 
ful heirs  of  his  body,  to  the  defender,  (his  eldest  son,)  his  lands  of 
Pittilloch,  under  the  burdens  therein  and  after  mentioned.  The  only 
burden  so  imposed  was  a  provision  of  L.I00O  to  the  testator's  daugh- 
ter, Esther  Coventry,  which  was  to  be  augmented  to  the  sum  of 
L.2000,  in  the  event  of  his  eldest  son  succeeding  to  the  estate  by 
the  death  of  the  pursuer.  The  deed  contained  the  following  clause 
of  warrandice :  *  And  I  bind  and  oblige  myself,  my  heirs  and  suc- 

2  i2 


CoveDtry. 
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8  July  1834.  *  cessors,  to  warrant  the  said  lands,  and  others  before  disponed,  with 
^^^y^^  ^  this  present  right,  and  disposition  thereof,  and  infeftments  to  follow 
Coventry  i;.      ( thereon,  to  my  said  disponees,  in  the  order  foresaid,  at  all  hands, 

<  and  against  ail  mortals,  as  law  will,'  except  any  legal  claim  on  the 
part  of  the  testator's  widow. 

The  lands  of  Pittilloch  were  at  this  time  burdened  with  an  herita- 
ble debt  of  L.800,  with  regard  to  which  the  bond  contained  this 
clause :  *  I  hereby  bind  and  oblige  myself,  my  heirs  and  executors 

*  succeeding  to  me  in  my  other  heritable  and  moveable  estate,  to 

*  free  and  relieve  the  said  Andrew  Coventry,  and  his  foresaids,  and 

*  the  said  lands,  of  the  foresaid  debt  of  L.800  sterling,  contained  in 

<  the  said  heritable  bond,  interest  due,  or  that  may  become  due 
^  thereon,'  &c« 

The  disposition  also  contained  a  clause,  warranting  the  rents,  re- 
lieving the  disponee  from  all  public  and  parochial  burdens  payable 
out  of  the  lands;  and  a  power  of  revocation,  and  of  burdening  the 
lands  with  debts,  was  reserved. 

Of  the  same  date,  the  testator,  on  the  narrative  of  the  previous 
deed,  executed  a  general  disposition  of  his  whole  remaining  property 
in  favour  of  the  defender,  his  eldest  son,  and  particularly  the  lands 
of  Shanwell  and  Dalquiech,  ^  with  and  under  the  burdens,  condi- 

*  tions  and  provisions  after  specified,  viz.  In  the  first  place,  with  and 
^  under  the  burden  of  all  my  just  and  lawful  debts  that  may  be  rest- 

<  ing  and  owing  by  me  at  the  time  of  my  decease,  and  of  my  fune- 

*  ral  charges.' 
After  the  date  of  these  deeds,  Dr  Coventry  incurred  consider- 
able debts,  chiefly  by  improvements  upon  his  property;  and  in 
1830  he  borrowed  the  sum  of  L.  1 0,000  from  Mr  Williamson  of 
Maxton,  with  the  view  of  placing  his  whole  debts  under  one  secu- 
rity; and  accordingly  L.800  of  the  sum  was  applied  in  payment 
of  the  bond  to  that  amount  In  security  for  this  advance  Dr  Co- 
ventry granted  a  conveyance  to  Mr  Williamson,  in  general  terms, 
but  under  reversion,  of  hb  lands  of  Shanwell,  Dalquiech,  and  Pit- 
tilloch. 

Dr  Coventry  died  in  December  1830,  and  both  his  sons  made  up 
rights,  in  virtue  of  the  respective  conveyances  in  their  favour. 

Thereafter  his  second  son  brought  the  present  action,  to  have  it 
found  that  he  was  entitled  to  be  relieved  of  the  whole  debt  of 
L.  10,000,  in  so  far  as  it  affected  the  lands  of  Pittilloch  *. 


*  There  were  alternative  conclusions,  (on  the  supposition  that  the  pursuer  should  be 
held  liable  for  a  ceruln  part  of  the  debt,)  tiiat  the  proportion  ought  to  be  fixed  accord, 
ing  to  the  free  value  of  the  esutes  belonging  to  the  pursuer  and  defender,  allowing  that 
a  deduction  of  the  provision  of  L.1000  in  favour  of  Miss  Coventry ;  and  holding,  (hat 
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Tbe  pursuer  pleaded — The  point  for  consideration  is,  no  doubt,  8  July  1834. 
a  qasestio  voluntatis,  and  the  difficulty  is  to  ascertain  the  intention     ^"^^V^^ 
of  the  testator;  but  such  intention  can  only  be  gathered  from  the  Coventry.''* 
deeds  themselves ;  and  where  the  expressions  are  unambiguous,  ef-     — — 
feet  must  be  given  to  them,  according  to  the  legal  meaning  of  its  p"J^^' ' 
provisions*     In  the  present  case,  the  deeds  referred  to  must  be  ta- 
ken as  parts  of  one  general  settlement;  and,  in  this  view,  they  form 
a  direct  contrast  to  each  other,  not  only  in  their  general  character 
and  tendency,  but  equally  in  their  special  provisions ;  and  it  is  by 
thus  considering  them,  that  the  intention  of  the  testator  becomes  ap- 
parent,  to  leave  the  lands  of  Pittilloch  as  a  free  and  unburdened 
provision  to  the  pursuer,  and  to  convey  the  whole  remainder  of  his 
property  to  the  defender,  under  all  the  liabilities  of  an  universal  re- 
presentation.    The  general  character  of  the  deeds,  as  well  as  the 
special  clauses  contained  in  them,  lead  to  this  conclusion.    The  dispo- 
sition in  favour  of  the  pursuer  was  a  conveyance  of  a  special  subject 
It  was  framed  with  all  the  clauses  which  are  usually  found  in  con- 
veyances of  land  inter  vivos.     It  had  a  clause  of  absolute  warran- 
dice, of  assignation  to  the  writs  and  evidents,  an  obligation  of  re- 
lief as  to  public  burdens, — all  partaking  of  the  character  of  a  de  prae- 
senti  conveyance,  and  indicating  a  clear  intention  that  the  lands 
were  to  be  conveyed  to  the  pursuer  as  a  special  donation,  and  free 
from  all  burdens  whatever,  except  those  specially  mentioned  in  the 
deed.     On  the  other  hand,  the  deed  in  favour  of  the  defender  par- 
took more  of  the  usual  character  of  a  testamentary  deed.     It  was  a 
general  conveyance  of  the  whole  property,  heritable  and  moveable ; 
it  contained  no  specification  of  any  particular  subjects ;  it  was  to 
take  effect  immediately  on  Dr  Coventry's  death,  and  was  granted, 
like  other  testamentary  instruments,  under  the  express  burden  of 
the  payment  of  all  his  just  and  lawful  debts,  whether  at  that  time 
in  existence,  or  that  might  be  resting  owing  at  the  period  of  his 
death.     No  exception  was  made  of  heritable  debts  affecting,   or 
which  might  affect  any  particular  lands.     If  Dr  Coventry's  debts 
had  remained  moveable,  the  defender  must  liave  paid  them,  and  it 
could  make  no  difference  that  an  heritable  security  had  been  grant- 
ed over  the  whole  lands — Campbell  v.  Campbell,  11  March  1830 — 
Waddell  v.  Waddell,  27  May  182d,  House  of  Lords,  Dow,  vi.  279 
— Dundas  t?.  Ogilvie,  27  Nov.  1804,  F,  C  Diet,  App,  voce  Discits-- 
sion,  No.  1— Earl  of  Minto  v.  Sir  William  Elliot,  14  Feb.  1823, 

F.a  ' 


to  the  extent  of  the  bond  for  L.800,  the  original  obligation  of  relief  was  still  efl*ectual. 
But  according  to  the  decision  of  the  Court  it  is  unnecessary  farther  to  notice  these 
points. 
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8  July  1834.  Answered — In  questions  of  succession,  where  heritable  estates  are 
^^^^^^    burdened  in  cumulo,  but  destined  to  different  disponees,  eadi  estate 

CoTe^.^'  ™^^^  ^^^^  ^  proportion  of  the  cumulo  debt,  according  to  the  respec- 
'■■;        tive  values  of  the  estates.     The  obligation  of  the  executor,  to  pa^ 

pieu!  "*  ^^^  debts  of  the  deceased,  applies  merely  to  the  moveable  debCi, 
and  lays  the  respondent  under  no  obligation  to  relieve  the  heritable 
estate  of  the  debts  affecting  that  estate.  All  that  the  testator  ex- 
pressly declared  was,  that  the  estate  of  Pittilloch  should  go  to  the 
pursuer,  free  of  an  existing  burden  of  L.800.  If  the  clause  of  war- 
randice was  intended  to  have  the  effect  contended  for  by  the  pur- 
suer, his  special  obligation  was  altogether  useless ;  but  the  insertion 
of  it  proves  that  such  could  not  have  been  the  intention  of  Dr  Co- 
ventry. The  reservation  of  the  power  to  burden  the  lands,  and  to 
revoke  the  settlement,  necessarily  qualified  the  warrandice ;  and  it 
was  in  the  option  of  the  testator  to  exercise  these  powers,  either 
expressly  or  by  implication ;  and  having  chosen  the  lattei^  by 
granting  a  security  over  Pittilloch,  as  well  as  his  other  lands,  it  was 
not  competent  for  the  pursuer  to  dispute  this  exercise.  Accordiiig 
to  the  value  of  the  estates,  and  the  amount  of  the  debts,  when  the 
settlements  were  executed  in  1809,  the  result  was ;  and  this  was  the 
obvious  and  reasonable  purpose  of  Dr  Coventry,  to  leave  to  his 
eldest  son,  the  defender,  a  succession  of  about  L.  12,000,  and  to  his 
second  son,  the  pursuer,  a  succession  of  about  L.  5000 ;  wherett^ 
according  to  the  construction  placed  upon  the  settlement  by  the 
pursuer,  and  burdening  the  defender  with  the  whole  amount  of  the 
accumulated  debt  of  the  testator,  the  result  would  be,  to  give  the 
lands  of  Pittilloch,  with  all  the  improvements  laid  out  upon  them, 
and  free  of  all  burdens,  to  the  pursuer ;  and  the  defender  would  de- 
rive no  benefit  whatever  from  the  succession.  But  this  could  not 
have  been  the  intention  of  the  testator ;  neither  was  it  agreeable  ts 
principles  of  law,  or  to  the  cases  which  had  been  decided — Rossell 
V.  Russell,  23  Jan.  1745,  Kilk.  230;  Elchies,  v.  Tailzie,  No.  28;  M. 
5211— Campbell  v.  Campbell,  4  Jan.  17  Feb.  and  July  1747,  EOL 
231,  M.  5213— Forbes  v.  Forbes,  14  Nov.  1766,  Hoiks,  I  138— 
Fraser  v.  Fraser,  13  Nov.  1804,  App.  M.  noce  Heir  and  Exeadar, 
1^0.  3 — Hose  V.  Rose,  17  Jan.  1786,  Hailes,  iL  1010,  as  reversed 
in  House  of  Lords,  2  April  1787 — Moncrieff  v.  Skene,  29  June 
1825,  House  of  Lords,  Wihon  and  Shawns  Reports. 

The  Lord  Ordinary,  in  ordering  cases  to  be  reported  to  the  Court, 
issued  the  following  note  : 

<  As  this  case  arises  out  of  a  family  settlement,  and  is  attended 
<  with  considerable  di£Bculty,  the  Lord  Ordinary  has  reported  it 
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^  to  the  Caart»  expressing,  though. with  considerable  doubt,  the  view  8  July  1834f. 
'  which  he  is  inclined  to  take  on  a  perusal  of  the  pleadings.  ^^Y^^ 

*  The  case  appears  to  have  little  resemblance  to  any  of  the  prece-  coven^."' 

<  dents  cited  on  either  side.  The  main  question  depends  on  the 
'  clause  of  absolute  warrandice  inserted  in  the  disposition  to  the 

*  pursuer  of  the  lands  of  Pittilloch,  a  clause  very  unusual  in  gratui* 
'  tons  and  mortis  causa  deeds,  but  conceived  here  in  the  most  ex- 
^  press  and  unqualified  terms.     That  clause  certainly  imports  that, 

*  with  the  exception  of  the  encumbrances  specially  mentioned  in  the 
'  disposition,  Dr  Coventry  and  his  general  representatives  were  bound 
^  to  relieve  the  pursuer,  his  disponee,  of  every  other  encumbrance  on 

*  those  lands.     It  is  of  no  consequence  that,  besides  the  general 

*  clause  of  warrandice,  there  is  a  special  clause  of  relief  as  to  the 

*  debt  of  L.800,  the  only  existing  encumbrance  at  the  time.    Whe- 

*  ther  that  special  clause  had  been  inserted  or  not,  the  pursuer's  right 

<  of  relief  as  to  that  obligation  would  have  been  equally  strong; 
^  and  it  can  be  regarded  in  no  light  but  as  additional  evidence  of 

<  Dr  Coventry's  intention,  that  Pittilloch  should  descend  to  the 

<  pursuer  under  no  burdens  but  those  to  which  he  was  expressly 

<  subjected. 

<  The  disposition  of  Pittilloch  contains  a  power  to  revoke  and  al- 
f  ter,.bnt  it  is  thought  that  the  imposition  of  a  new  burden  on  the 

lands  did  not  infer  a  revocation  or  alteration  of  the  clause  of  war- 
randice. It  is  a  security.in  favour  of  the  creditor,  but  it  produce^ 
no  change  on  the  obligation  of  relief  imposed  on  Dr  Coventry  and 
his  heirs.  Were  it  otherwise,  the  clause  of  absolute  warrandice 
must  be  held  to  extend  only  to  burdens  existing  at  the  date  of  the 
disposition,  and  not  to  those  imposed  afterwards,  but  no  reason  is 
assigned  why  it  should  be  construed  in  that  restricted  sense — a 
sense  which  in  no  other  case  it  bears.  If  Dr  Coventry  meant  to 
exercise  his  power  of  revocation  or  alteration,  he  ought  to  have 
done  so  by  an  alteration  in  the  settlement  itself,  not  by  imposing 
burdens  on  the  lands  which  the  settlement  contemplated,  but  as 
to  which  it  conferred  on  the  dispoii^e  a  right  of  relief. 

<  It  is  asked,  if  Dr  Coventry  did  not  intend  that  the  pursuer 
should  be  burdened  with  any  part  of  the  loan  of  L.  10,000,  why 
he  did  not  make  a  provision  to  that  effect  in  the  bond  to  the  cre- 
ditor ?  The  obvious  answer  is,  the  creditor  had  no  concern  with 
Dr  Coventry's  settlement,  or  the  provisions  for  his  children,  and 
any  declaration  of  that  nature  in  the  bond  would  have  been  en- 
tirely misplaced.  After  the  L.  10,000  had  been  applied  in  paying 
off  dl  the  other  existing  encumbrances,  an  arrangement  not  finish- 
ed at  the  time  of  Dr  Coventry's  death,  it  is  probable,  if  he  had 
survived,  that  he  would  have  added  an  explanation  to  his  settle- 


480 


DECISIONS  OF  THE 


No.  HI. 


Coventry  o 
Coventry. 


8  July  ]83i.    *  ment     Not  having  done  so,  it  is  thought  that  they  must  be  con- 

<  strued  exactly  as  they  would  have  been  before  the  loan  was  made. 

<  Parties  are  not  agreed  as  to  the  comparative  amount  of  the 
^  provisions  to  the  pursuer  and  defender,  to  ascertain  which,  £Eirther 

*  investigation  would  be  necessary ;  but  whatever  it  may  be,  that 

<  circumstance  cannot  be  permitted  to  have  any  effect  on  the  con- 

*  struction  of  the  settlement. 

<  If  the  opinion  now  given  be  correct,  it  will  supersede  the  ne- 
'  <  cessity  of  examining  the  remaining  pleas  of  the  parties ;  but  the 

*  Lord  Ordinary  has  directed  these  pleas  to  be  argued  also,  in  case 

<  the  Court  should  view  the  matter  in  a  different  light  from  that  in 

*  which  it  has  appeared  to  him.' 


Opinion  of 
Court 


The  Lord  President  observed — That  a  material  view  arose  from 
the  admission  of  the  pursuer,  that  the  question  was  to  be  regarded 
as  a  qusestio  voluntatis ;  for,  according  to  this  view,  it  appeared 
obvious,  that  at  the  period  when  the  settlements  were  executed, 
the  intention  of  Dr  Coventry  was  to  divide  his  succession  among 
his  sons,  in  the  proportions  stated  by  the  defender;  whereas,  if  the 
whole  debts  incurred  by  him  subsequent  to  that  period  were  to 
be  laid  exclusively  upon  his  eldest  son,  the  result,  according  to 
his  statement,  would  be,  to  leave  him  without  any  benefit  from  the 
succession.  On  the  other  hand,  the  clause  of  warrandice  was  ex- 
pressed in  very  broad  terms ;  but  it  would  be  carrying  the  doctrine 
&r,  indeed,  to  say,  that  it  should  extend  to  such  circumstances  as 
here  occurred. 

Lord  Balgray  said — It  might  be  true  that  it  was  a  question  of 
intention,  but  this  must  be  gathered  from  the  words  of  the  settle- 
ment ;  and  looking  to  the  terms  of  the  clause  of  warrandice,  his 
Lordship  thought  it  was  impossible  to  place  any  construction  upon 
it  than  that  contended  for  by  the  pursuer.  He  had  never  before 
seen  a  gratuitous  mortis  causa  settlement  with  a  clause  of  absolute 
warrandice. 

Lord  Gillies  also  thought  that  it  was  impossible  to  get  over  the 
terms  of  the  clause  of  warrandice,  and  the  reasoning  upon  it, 
contained  in  the  note  of  the  Lord  Ordinary.  Where  such  a  clause 
occurred,  his  Lordship  did  not  see  how  the  Court  could  give  a  dif- 
ferent construction  to  it  in  one  case,  from  what  it  received  in  an- 
other. And  although  a  power  of  revocation  and  of  burdening  was 
reserved,  it  was  not  exercised  in  the  way  in  which  it  was  competent 
to  be  done,  if  the  testator  intended  to  lay  a  proportion  of  the  debt 
upon  the  lands  of  Pittilloch. 

Lord  Mackenzie  concurred,  and  also  thought  it  impossible  to  put 
any  other  construction  upon  the  clause  of  warrandice.     The  testator 
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might  have  reiroked  the  deed  in  favour  of  the  pursuer,  or  he  might    8  July  I8S4 
have  revoked  the  clause  of  warrandice,  in  burdening  the  lands  of     ^*"^V^^ 
Pittilloch.     But  neither  of  these  was  done ;  and  the  legal  meaning  ^^^^^  ^' 
of  the  clause  of  warrandice  being  clear,  it  was  necessary  to  give  ef- 
fect to  it,  without  reference  to  those  views  of  liardship  which  the  cir- 
cumstances of  the  case  might  present 

-  The  Courti  therefore,  ^  find  that  the  defender  is  bound  to  free  judgment. 
and  relieve  the  pursuer  of  all  the  debts,  heritable  and  moveable, 
due  by  the  deceased  Dr  Andrew  Coventry,  and  to  repay  to  the 
pursuer  the  sums  paid  by  him  to  the  heritable  creditor  to  account 
of  interest,  together  with  legal  interest  on  such  advances,  from  the 
dates  thereof  respectively  ;  repel  the  defences,  decern  and  de- 
clare in  terms  of  the  first  and  second  conclusions  of  the  libel,  and 
remit  to  the  Lord  Ordinary,  to  fix  and  ascertain  the  amount  of 
the  advances  made  by  the  pursuer.' 

Lord  Corehouaef  Ordinary.  Act.  Dean  of  Foe ^  ^ Hope,  J  Anderton,  JEnaoB 

Jd'Bean^  W.  S.  Agent         Alt  Jamuont  MarahaU,        W.  Cook,  W.  S.  Agent 


jR.  Clerk. 


C. 


SECOND  DIVISION. 

No.  CXII.  9  July  1884. 

MOWBRAY 

against 

SCOUGALLS  AND  Othees. 

FiAH. — Substitute  and  Conditional  Institute. — Provision 
TO  Heirs  and  Children. — Trust. — Clause. — Trustees  in  a 
deed  of  settlement  were  directed  to  divide  the  residue  of  the  trust  estate 
into  four  equal  par ts,  *  and  to  pay  or  convey  one-fourth  part  thereof  to 

<  the  testator* s  eldest  daughter^  and  her  heirs  and  assignees  ;  and  to 

*  settle  and  secure  another  fourth  part  thereof  in  favour  of  his  second 

<  daughter^  Jean^  and  her  husband^  and  longest  liver  of  them  twoj 

*  in  liferent,  fur  the  liferent  use  of  the  interest  thereof  only,  and  to 

<  tfie  said  trustees  themselves  infecy  as  trustees  for  the  children  of  his 

*  said  daughter  Jean,  of  her  present  or  any  subsequent  marriage, 

*  equally  among  them,  and  failing  of  children,  to  and  for  behoof 

*  of  the  said  Jeatis  other  heirs  or  assignees*     Jean  having  survived 
her  husband  and  all  their  children^  and  having  died,  leaving  a  will 


482  DECISIONS  OF  THE  No.  112. 

9  July  1SS4.        disposing  of  her  interest  in  her  father^  s  successionj — in  a  competitiam 

^■^V^^         relative  to  the  share  primarily  destined  to  her  in  liferent,  between  her 

^ou»Ilk  and       daughters^  husbandsj  her  grandchildren^  and  her  own  disponeesy — &e 

Others.  grandchildren  were  preferred^  it  being  heldiftrst,  that,  in  conseqaenee 

of  their  predecease,  no  transmissible  right  was  vested  in  her  children  ; 

and,  secondly,  that,  under  the  implied  condition  si  sine  liberis,  the 

existence  of  grandchildren  evacuated  the  destination  of  her  other  heirs 

or  assignees. 

James  Fraser,  writer  in  Edinburgh,  in  1788^  executed  a  trust- 
settlement,  proceeding  on  the  recital  of  a  contract  of  marriage  be- 
twixt him  and  his  spouse,  Jean  Brown,  whereby  he  became  bound 
to  settle  L.500,  including  his  wife's  tocher  of  L.200,  upon  bimself 
and  her,  in  conjunct  fee  and  liferent,  for  her  liferent  use  allenarly, 
and  upon  the  children  of  the  marriage  in  fee,  whom  fsEuling,  upon 
his  own  heirs  and  assignees  whatsomever ;  and  further,  to  proidde 
the  one-half  of  the  conquest  during  the  marriage  in  the  same  terms^ 
the  other  half  being  at  his  free  disposal  as  also  the  division  both  of 
the  former  and  the  above  sum  of  L.500  between  his  children.  The 
settlement  then  narrates  what  the  testator  had  done  so  iar  in  imple- 
ment of  the  marriage-contract,  and  afterwards  proceeds  as  follows: 

<  And  that  I  think  it  a  proper  measure  to  grant  the  disposition  and 
^  assignation  after  mentioned,  of  my  heritable  and  moveable  sub- 
^  jects,  to  take  place  after  my  death,  to  and  in  &vour  of  the  trus- 

<  tees  after  named,  for  behoof  of  the  said  Jean  Brown  otherwise 
^  Eraser,  my  spouse,  in  case  sbe  survive  me,  and  of  Simon,  Mai^ 

<  garet,  Jean  and  Ann  Eraser,  my  children,  as  after  mentioned, 

<  with  the  powers,  and  under  the  burdens,  &c.  after  specified;  there- 

<  fore,  and  for  preventing  all  disputes  betwixt  my  said  spouse  and 

*  children,  and  said  children  themselves,  after  my  death,'  the  testa- 
tor conveys  to  certain  persons,  as  trustees,  his  whole  real  and  per- 
sonal estates,  with  certain  exceptions,  and,  in  particular,  <  two  shops 
« in  the  Lawnmarket  of  Edinburgh,  which  are  disponed  to  my  wife 

*  in  liferent,  and  to  Margaret,  my  daughter,  in  fee,'  for  the  pay- 
ment of  his  debts,  and  securing  an  annuity  to  his  wife,  during  her 
survivance,  the  fee  of  the  capital  sum  being  taken  to  the  trustees 
themselves,  as  such :  <  And  with  regard  to  the  residue  of  the  said 

<  trust-estate,  and  also  the  fee  of  the  said  capital  sum  after  the  death 

*  of  my  wife,  I  hereby  appoint  and  ordain  the  said  trustees  to  divide 

<  the  same  into  four  equal  parts,  and  to  pay  or  convey  one  just  and 

<  eqyal  fourth  part  thereof  to  Margaret  Fraser,  my  eldest  daughter, 
^  and  her  heirs  and  assignees,  and  to  settle  and  secure  another  just 

<  and  equal  fourth  part  thereof  in  fiE^vour  of  Jean  Eraser,  my  second 

<  daughter,  spouse  to  Robert  Walker,  minister  of  the  Crospel  in 


No.  112.  COURT  OF  SESSION.  488 

CanoDgate,  and  her  fausband,  and  longest  liver  of  them  two,  in  9  July  .1834. 
liferent,  for  the  liferent  use  of  the  interest  thereof  only,  daring    ^""^V^ 
all  the  days  of  their  lifetime,  and  to  the  said  trustees  themselves  scougdU  ud 
in  fee,  as  trustees  for  the  children  of  the  said  Jean  Fraser  of  her  Others, 
present  or  any  subsequent  marriage,  equally  among  them,  and 
foiling  of  children,  to  and  for  the  behoof  of  the  said  Jean  Fraser's 
other  heirs  or  assignees ;  and  in  like  manner  to  settle  and  secure 
another  fourth  part  thereof  in  favour  of  Ann  Fraser,  >  my  t^iird 
daughter,  spouse  to  John  Rae,  dentist  and  surgeon  in  Edinburgh, 
and  her  husband,  and  longest  liver  of  them  two,  in  liferent,  for 
their  liferent  use  of  tlie  interest  thereof  only,  during  all  the  days 
of  their  lifetime,  and  to  the  said  trustees  in  fee,  as  trustees  for  the 
children  of  the  said  Ann  Fraser  of  her  foresaid  or  any  subsequent 
marriage,  equally  among  them,  and  failing  of  children,  to  and  for 
the  behoof  of  the  said  Ann  Fraser,  and  her  heirs  and  assignees; 
and  to  the  remaining  fourth  part  I  hereby,  in  respect  of  tiie  par- 
ticular situation  of  Simon  Fraser,  my  son,  which  renders  him  un* 
fit  for  the  management  of  what  I  intend  for  him,  direct  and  ap- 
point the  said  trustees  to  lay  out  the  same  on  proper  security,  con^ 
oeived  in  fiivour  of  themselves,  as  trustees  for  the  said  Simon 
Fraser,  and  the  heirs  lawfully  to  be  procreated  of  his  body,  whom 
failing,  to  my  said  three  daughters  equally,  and  their  issue,  the 
shares  falling  to  the  said  Jean  and  Ann  Fraser  being  to  be  laid 
out  and  employed  in  \he  same  manner  as  is  above  directed,  as  to 
the  fourth  part  of  my  estate  provided  to  tiiem  ;  and  the  said  trus- 
tees are  hereby  empowered  to  apply  the  interest  or  yearly  income 
of  the  said  fourth  part  of  my  effects  provided  for  the  said  Simon 
Fraser,  or  as  much  thereof  as  they  shall  think  proper,  not  being 
less  than  L.60  yearly,  to  and  for  his  use  aad  behoof,  in  aliment, 
clothing,  and  otherwise,  as  his  situation  shall  require,  as  they,  in 
their  own  judgment  and  discretion,  shall  see  proper ;  and  in  case 
the  said  Simon  Fraser  shall,  in  the  opinion  of  the  said  accepting 
trustees,  &e.  so  far  convalesce  as  to  be  fit  to  take  the  management 
of  his  own  affairs,  the  said  trustees  are  hereby  directed  to  pay  to 
the  said  Simon  Fraser  his  share  of  the  said  trust-estate ;  but  until 
8uch  opinion  is  declared,  the  said  Simon  Fr^er  shall  not  have  any 
further  right  or  interest  in  the  said  fourth  part  of  my  estate,  than 
the  annual  sum  to  be  allowed  by  the  trustees  as  aforesaid,  nor  shall 
he  have  any  right  to  dispose  of  any  part  of  the  said  fourth,  or  in- 
terest thereof;  and  all  savings  on  the  interest  of  the  said  fourth 
shall  belong  to  my  said  daughters,  in  the  same  proportion,  and  sub- 
ject to  the  same  settlement,  as  the  principal  sum  of  the  said  fourth/ 
John  Fraser,  the  testator,  died  in  1795,  being  survived  by  his 
wife  and  their  four  children  mentioned  in  his  deed  of  scttiemenL 
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0  July  1 834  His  son j  Simon,  haying  died  without  convalescing,  and  without  issue, 
^**^V*^    his  share  fell  to  be  divided  among  his  sisters,  as  directed  in  the 
ScougaUs  and  ^^^"^0  above  quoted.     Mrs  Walker  had  four  children,  who  were 
Othera.  said  to  have  been  born  at  the  date  of  their  grandfather's  settlement, 

but  all  of  whom  predeceased  their  mother.  Her  son  Robert  Wal- 
ker, and  her  daughter  Jean,  wife  of  Mr  James  Thomson,  died  with- 
out  issue;  but  her  eldest  son  John,  and  her  daughter  Magdalene, 
married  to  Mr  Scougall,  left  children,  who  survived  their  grand- 
mother Mrs  Walker.  Mrs  Scougall  and  Mrs  Thomson,  in  their 
contract  of  marriage,  assigned  to  their  respective  husbands  all  right 
competent  to  them  under  the  settlement  of  their  grandfather,  John 
Fraser.  Mrs  Walker  left  a  trust-settlement,  by  which  the  property 
belonging  to  her,  including  her  interest  in  her  father's  succession, 
was  directed  to  be  divided  among  her  grandchildren,  in  various  pro- 
portions therein  mentioned. 

After  Mrs  Walker's  death,  which  happened  in  1831,  a  compe- 
tition arose  with  respect  to  the  fourth  share  of  her  father's  success 
sion,  primarily  appropriated  to  her  in  liferent,  and  also  to  her  pro- 
portion of  her  brother  Simon  Fraser's  fourth  share, — Mrs  Walker's 
trustees  and  her  grandchildren  respectively  claiming  the  whole 
fund  in  medio,  and  Messrs  Thomson  and  Scougall  each  claiming  the 
share  of  that  fund  which  was  alleged  to  have  vested  in  their  respeo^ 
tive  wives,  notwithstanding  they  predeceased  their  mother,  Mrs 
Walker. 

Grandchii.  Pleaded  for  the  grandchildren  of  Mrs  Walker — 1,  The  imme- 

en  s  eas.  jj^^^  children  of  Mrs  Walker,  having  predeceased  her,  never  had  any 
vested  or  transmissible  interest  in  the  share  of  Mr  Fraser's  succes- 
sion, of  which  his  trustees  were  directed  to  secure  her  in  the  life- 
rent. During  her  liferent,  the  fee  was  not  held  for  behoof  of  any 
party  nominatim.  In  the  primary  destination  of  his  succession, 
the  testator  contemplated  parties  who  neither  were  nor  could  be 
in  existence  at  the  time ;  for  the  trustees  were  appointed  to  se- 
cure a  fourth  part  of  the  estate  to  themselves  in  fee,  as  trustees 
for  Jean  Fraser's  children,  not  only  of  her  present,  but  also  of  any 
subsequent  marriage ;  and,  failing  children,  the  trustees  were  to 
hold  the  fee  for  the  liferentrix's  other  heirs  or  assignees.  So  long, 
therefore,  as  the  liferentrix  lived,  there  was  no  person  who  could 
claim  any  beneficial  interest  in  this  part  of  the  succession,  because, 
until  her  death  happened,  it  was  impossible  to  say  for  whose  behoof 
the  trustees  held  the  fee.  The  question,  whether  there  was  pre- 
viously any  vested  interest  in  her  children,  is  just  the  question, 
whether,  from  the  death  of  the  testator,  the  trustees  held  an  instant 
and  unconditional  right  for  those  children  ;  and  the  answer  plainly 
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18,  that  they  did  not.     The  children  had  a  mere  apes  SQceessionis,  9  July  I834w 
without  any  beneficial  right,  which  could  not  emerge  till  the  termi-  ^"^"V*^^ 
nation  of  the  liferent;  and,  consequently,  their  predecease  ren-  scoogaUsAnd 
dered  the  eventual  destination  inoperative  in  their  favour^- Seton  Others, 
o.    Creditors  of  Seton,  6  March  1793,  M.  4219 — Duncan  and 
'Others  v.  Myles  and  Others,  27  June  1809 — Glendinqing  and 
Ghaont  v.  Walker  and  others,  30  Nov.  1825. 

2.  The  claimants,  as  coming  in  the  place  of  their  respective  pa- 
rents, Mrs  Walker's  immediate  children,  but  in  their  own  right, 
are,  in  a  competition  with  her  assignees,  entitled  to  be  preferred 
to  the  fund  in  medio,  in  respect  of  the  implied  condition  si  sine  li- 
beris  decesserint — Wallace  v.  Wallaces,  28  Jan.  1807,  M.  App, 
Clause^  No.  6 — Baillies  v.  Nelson,  4  June  1822 — Cuthbertson  v, 
Thomson  and  others,  1  March  1781,  A/.  4279 — Christie  v.  Pater- 
aons,  5  July  1822— Booth  v.  Booth,  8  P'eb.  1831. 

Pleaded  for  Messrs  Thomson  and  Scougall — The  destination  in  Thomion  md 
favour  of  <  Jean  Eraser's  other  heirs  and  assignees*  is  a  conditional  ^"S^^** 
institution  of  these  parties,  in  case  she  should  fail  to  have  children 
existing  at  the  death  of  the  testator,  or  at  any  time  afterwards.  The 
presumption  is  against  substitution  in  moveables,  and  the  circum* 
stances  of  the  present  case  favour  the  legal  presumption  of  condi- 
tional institution.  The  testator  limited  his  daughter  Jean  Eraser's 
right  to  a  liferent  in  the  most  explicit  terms.  The  heirs  and  assig- 
nees of  Jean  Eraser,  other  than  her  children,  could  not  be  objects 
of  the  testator's  special  favour ;  though  it  was  reasonable  that,  in  the 
event  of  having  no  children,  she  should  have  the  disposal  of  that 
part  of  his  property  to  which  her  children,  if  she  had  any,  would 
have  succeeded.  But  it  is  most  unreasonable  to  suppose,  that  the 
testator  intended  that  there  should  be  any  limitation  of  the  right  of 
his  grandchildren,  the  objects  of  his  predilection,  in  regard  to  the 
fee,  in  favour  of  the  other  heirs  and  assignees  of  their  mother. 
Even  viewing  the  case  as  one  of  substitution,  there  is  no  reason  to 
soppose  that  it  could  have  been  the  intention  of  the  testator  to  do 
more  in  the  way  of  limiting  the  right  of  his  daughters'  children, 
than  was  requisite  for  securing  their  mother's  liferent.  This  pur- 
pose was,  however,  completely  answered  by  the  testator  putting  it 
out  of  their  power  to  uplift  the  money  while  their  mother  lived. 
But  the  circumstance  that,  in  this  sense,  no  beneficial  interest 
emerged  to  them  until  after  her  death,  did  not  prevent  the  fee  from 
previously  vesting  in  them  to  the  effect  of  being  transmissible. 
Neither  could  the  uncertain  amount  of  the  interest  of  the  children 
individually,  at  the  period  of  distribution,  affect  the  question  of 
vesting.     It  is  a  mistake  to  say,  that  in  regard  to  trusts  of  liferent 
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9  July  18Mb  and  fee,  the  right  of  fee  is  suspended  daring  the  liferent,  where 
^""^V^    there  are  not  nominatim  fiars.     The  reverse  is  the  rule,  the  fee 
Scoogalb  uid   ^^^g  ^^^^  to  ^^^  immediately,  unless  when  it  is  otherwise  profri* 
otben.  ded— Newlands  t;.  Newlands'  Creditors,  d  July  1794,  3f.  428d— 

Harvey  v.  Donald,  26  May  1815 — P^cock  v.  Glen,  22  June 
1826— TurnbuU  v.  TumbuU  and  Others,  28  July  1778^  M.  4248*- 
Stevenson  v.  Barr,  24  June  1784,  M.  14,862 — Sievwright  v.  Dal- 
las, 27  Jan.  1824— Macdowal  v.  Crawford's  Trustees,  6  Feb.  1824 
— Wallace  v.  Wallace,  28  July  1807,  M.  Jpp.  Clause^  Mo.  6.— 
Dickson  and  Husband  v.  Stevenson  and  Richiu^son,  23  Feb.  1697, 
M.  14,851— Leitch's  Trustees  v.  Leitch,  2  June  1826,  in  House 
of  I^rds,  2  Feb.  1829,  fViban  and  Shaufs  Appeal  Cases. 

PieM  of  Mil  Pleaded  for  Mrs  Walker's  trustees — The  destination  in  favour  of 
Walker's  Tnis-  ^^  children  of  Mrs  Walker  was  absolutely  evacuated  by  their  pre- 
decease. The  maxim,  si  sine  liberis  decesserit,  is  inapplicable  to 
the  circumstances  of  the  present  case.  It  applies  only  where  the 
substitute  is  a  stranger,  or,  at  least,  a  person  on  whom' the  childfen 
have  no  natural  claim.  But  Mrs  Walker  was  the  grandmother  of 
the  children  Who  claim  the  fund,  and  therefore,  standing  in  loco 
parentis,  presumed  to  be  equally  as  careful  <tf  their  interest,  and  as 
anxious  to  provide  for  them  as  their  deceased  "parents.  Besides,  the 
primary  object  of  the  testator  was  to  implement  his  contract  of 
marriage  by  providing  for  his  own  immediate  children,  and  the  pro- 
vision in  favour  of  Mrs  Walker  is  to  be  regarded  as  her  tocher. 

Opinion  of         The  Lord  Ordinary  having  made  avisandum  to  the  Court,  with 
^^^  cases,  the  Lard  Jmtice^Clerh  observed— ^I  am  very  clearly  of  opi- 

nion, that,  according  to  the  established  course  of  our  dedsions,  and 
some  of  recent  date  in  this  Division,  as  noticed  in  these  cases,  and 
which  give  full  effect  to  the  maxim,  si  sine  liberis  decessierint,  as 
well  as  the  manifestation  of  the  will  of  the  testator  in  this  particn* 
lar  case,  the  grandchildren  of  Mrs  Walker  must  be  held  as  coming 
in  the  place  of  their  parents,  who  predeceased  their  mother,  and 
diat  there  is  no  room  for  the  concluding  part  of  the  provision,  that, 
on  fidlure  of  children,  the  trustees  were  to  hold  the  fee  for  behoof 
of  the  other  heira  or  assignees  of  Mrs  Walker.  It  was  merely  a 
conditional  institution  of  these  parties,  on  the  fidlure  of  those  who 
preceded  them  in  the  destination.  I  think,  therefore,  that  it  is  im- 
possible we  can  prefer  the  trustees  of  Mrs  Walker,  as  competitors 
in  this  multiplepoinding ;  the  fee  was  held  by  John  Fraser's  trus- 
tees for  the  children  of  Mrs  Walker,  and  they  have  not  failed,  in 
respect  two  of  them,  though  they  predeceased  their  mother,  left 
children,  who  stept  into  their  places  in  virtue  of  that  maxim  bor- 
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rowed  from  the  Roman  law,  and  which  is  finally  fixed  in  oar  own,   9  July  1834. 
and  which  seems  in  all  respects,  in  this  case,  to  be  perfectly  con-     ^-^v^^ 
sonant  with  the  true  will  and  intention  of  the  testator.     But  there  scouglus  and 
remains  other  points  of  difficulty,  arising  out  of  the  claims  of  the  Othen. 
other  parties  inter  se ;  and  in  regard  to  these,  I  confess  that  at  pre-  opinion  of 
sent  the  inclination  of  my  mind  is  to  allow  the  counsel  to  be  further  Court. 
heard,  in  the  meantime  repelling  the  claim  of  preference  of  Mrs 
Walker's  trustees. 

Lord  Gknke. — I  am  entirely  of  your  Lordship's  opinion  as  to  the 
claim  and  plea  of  the  trustees  of  Mrs  Walker,  and  have  no  hesita* 
tion  in  dismissing  it  with  reference  to  the  claim  of  her  grandchild- 
ren. The  rule  is  so  well  established,  that  we  need  hot  say  much 
about  it,  and  it  is  altogether  free  from  any  question  as  to  a  vested  in- 
terest, as  they  claim  in  lieu  of  their  parents,  and  as  eventual  insti- 
tutes ;  and,  even  if  it  were  otherwise,  they  have  a  good  ckim  un- 
der the  destination  to  Mrs  Walker's  other  heirs  and  assignees.  The 
other  question  is  quite  of  a  different  nature,  and  depends  on  diffe- 
rent principles,  and  I  agree  to  the  proposed  hearing. 

Lin'd  Meadowbank. — I  entirely  agree. 

The  Courts  therefore,  (11  March  1834,)  repelled  the  claim  of  the  Judgment 
trustees  of  Mrs  Walker,  as  in  competition  with  her  grandchildren, 
and  appointed  the  remaining  claims  to  be  discussed  in  presence. 

The  question  between  Mrs  Walker's  grandchildren  and  Messrs 
Thomson  and  Scougall  having  accordingly  been  fully  argued  at  the 
bar,  the  Lord  JiLstice- Clerk  said — In  deciding  whether  the  claims  of 
Messrs  Thomson  and  Scougall,  in  right  of  their  assignations,  specid 
or  general,  as  the  husbands  of  the  two  daughters  of  Mrs  Walker^ 
to  shares  of  the  fourth  part  of  their  grandfather's  succession,  on  the 
ground  that  these  shares  vested  in  their  wives  at  their  birth,  though 
-payment  was  suspended  during  the  liferent  of  their  mother,  it  is  cer- 
tainly indispensably  necessary  to  attend  minutely  to  the  terms  of  Mr 
Fraser's  deed  of  settlement,  as  his  will  is  unquestionably  to  have  ef- 
fect, if  it  is  expressed  in  such  a  way  as,  on  the  principles  of  legal 
construction,  is  apparent. 

It  must  be  carefully  kept  in  view,  that  this  will  is  to  be  carried 
into  effect  by  the  medium  of  a  (3>ust,  the  duration  of  which  Mr 
Eraser  himself  contemplated  might  be  extended  for  a  considerable 
time.  The  will  being  thus  to  be  carried  into  effect,  the  authority 
of  cases,  where  there  was  no  intervention  of  a  trust,  can  have  little 
application  to  the  decision  of  this  case.  We  are  then  to  attend  to 
the  provisions  of  the  deed ;  and  it  does  appear  to  be  a  circumstance 
deserving  attention,  that  where  the  testator  meant  to  convey  away 
part  of  his  property  to  any  of  his  children  out  and  out,  or  to  any  par- 
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9  Jdly  1834.  ties  in  liferent  or  fee,  in  direct  terms,  he  had  no  difficulty  in  resort- 
^^■^V^^    ing  to  the  use  of  proper  legal  phraseology,  as  appears  from  the  ex- 
Scouglfu  and  ^^P^io"  ^  to  the  shops  in  the  Lawnmarket,  and  the  way  in  which 
Others.  his  daughter  Margaret's  fourth  share  is  bestowed. 

After  appointing  his  trustees  to  make  a  division  of  the  reversion 
of  his  estate  into  four  equal  parts,  the  testator  directs  them  to  pay 
or  convey  one-fourth  to  his  eldest  daughter,  and  her  heirs  and  assig- 
nees absolutely ;  but  as  to  Jean  Eraser,  the  second  daughter,  and  his 
other  daughter  married  to  Mr  Rae,  the  terms  of  the  provision  are  quite 
different.  The  trustees  are  required  *  to  settle  and  secure,'  &c.  The 
testator  carefully  provides  for  the  liferents  of  Jean  and  her  husband  of 
the  interest  of  the  fourth  share,  but  the  share  is  to  be  farther  settled 
and  secured  to  the  said  '  trustees  themselves  in  fee,  as  trustees  for 

*  the  children  of  the  said  Jean  Eraser,  of  her  present  or  any  subse- 
<  quent  marriage,  equally  among  them,  and  £Edling  of  children,  to  and 

*  for  behoof  of  the  said  Jean  Eraser's  other  heirs  or  assignees,'  while 
a  similar  provision  is  made  as  to  Mrs  Rae's  share.  During  the  ex- 
istence of  the  liferenters  then,  the  share  continued  not  only  under 
the  management  of  the  trustees,  but  the  fee  stood  positively  in  them, 
for  the  further  purposes  of  the  trust,  namely,  for  behoof  of  Mrs 
Walker's  children,  (whose  shares  were  to  be  equal) ;  and  if  they  pre- 
deceased their  mother  or  father,  for  behoof  of  their  issue,  (as  we 
have  already  found) ;  and,  lastly,  failing  of  children,  for  Jean  Era- 
ser's other  heirs  or  assignees.  These  words  seem  to  indicate  rery 
plainly,  that  if  the  liferentrix  died  leaving  no  issue,  then  the  last 
member  of  the  provision  must  have  had  its  effect,  viz.  the  fee  of 
this  share  was  to  be  held  for  her  other  heirs,  or  such  assignees  as 
she  might  appoint.  This  part  of  the  deed  shews  very  clearly  that 
Jean  Eraser  was  tiie  persona  prsedilecta,  because,  although  the  trus- 
tees are  first  to  hold  for  her  children,  failing  them,  her  other  heirs 
or  even  assignees  are  appointed  to  succeed  the  testator,  thus  evin- 
cing that  he  was  quite  aware,  that  were  the  issue  of  Jean  Eraser  to 
take  immediately  a  vested  interest,  it  must,  at  their  death,  pass  to 
their  heirs,  who,  through  their  father,  Mr  Walker,  might  be  no  re- 
lation whatever  to  his  daughter,  and  yet  her  heirs  other  than  her 
issue  are  expressly  provided  for  in  the  last  member  of  the  clause. 

The  true  question  certainly  is,  whether  the  declared  purpose  of 
the  trust  was,  that  the  fee  was  to  be  held  by  the  trustees  as  di- 
rectly and  instantly  for  the  child  or  children  of  Mrs  Walker  on 
their  birth,  or  only  in  the  event  of  their  surviving  their  mother,  the 
liferentrix.  And  looking  at  the  whole  terms  of  the  deed,  the  duty 
of  trustees,  and  the  continuance  of  the  trust,  as  contemplated  by 
the  testator,  for  carrying  into  effect  the  whole  of  its  objects,  it  appears 


N(*  Ua  COURT  OF  SESSION.  489 

that  the  veBtingt  as  well  as  the  division  of  the  fee,  was  in  this  case  9  Jul/  I83i> 
auspeuded  till  the  death  of  the  liferentriiL,  and  that  the  trustees    V^v^/ 
Wore  not  warranted  to  divide  till  that  event  took  place.  Sco^garu  ^d 

Considering  the  special  terms  of  the  deed,  it  is  not  perhaps  easy  Others, 
to  discover  decisions  that  are  directly  applicable  ;  and  it  is  cer-  Q^j^jl^f 
tainly  to  such  as  relate  to  trusts  we  are  chiefly  to  look,  and  to  trusts  Court, 
that  are  not  created  in  favour  of  nominatim  legatees  or  substitutes^ 
as  in  the  present  case.     The  case,  then,  of  Duncan  and  Others  t;« 
Myles  and  Beath  has  considerable  affinity  to  the  present,  and  the 
opinions  and  decision  afford  a  strong  authority.     In  this  case  tha 
trustees  were  to  hold  for  behoof  of  Jean  Fraser's  children,  (without 
mention  of  their  heirs  or  executors,)  and  £uling  of  children,  for  be- 
hoof of  Jean  Fraser's  other  heirs  or  assignees,  which  is  just  the 
flame  as  the  provision  in  favour  of  Sophia  Beath,  and  whose  repre- 
aentative  was  preferred.     The  case  of  Glendinning  and  Ghaunt  v. 
Walker  is  also  strongly  applicable  to  the  present,  as  the  decision 
was,  that  the  legacy  did  not  vest  in  the  son,  in  respect  he  had  prede* 
ceased  his  mother,  theliferentrix. 

The  cases  referred  to  on  the  other  side,  especially  the  earlier 
cases,  do  not  appear  to  be  decbive.  I  mean  those  of  Dickson  and* 
Maitland  r.  Richardson,  and  Stevenson  v.  Barr,  and  that  of  Tum-^ 
bull  V.  Turnbull ;  and  although  in  Wallace  v.  Wallace  it  was  found 
that  a  special  legacy  did  vest  during  the  life  of  a  liferentrix,  though 
not  payable  till  after  her  death,  that  was  in  the  case  of  a  nomina* 
tim  legatee;  and  it  was  there  also  found  that  the  maxim  si  sine  liberis 
applied,  which  afforded  a  strong  argument  as  to  the  intention  of  the 
testator.  As  to  the  case  of  Sievwright  o.  Dallas,  it  is  to  a  certain 
extent  certainly  in  iavour  of  the  claimant,  Mr  Thomson ;  but  it  will 
be  observed,  that  the  money  there  destined  to  trustees  was  merely 
*  for  the  behoof  of  the  said  David  Sievwright  and  Elizabeth  Dallas 
^  in  conjunct  liferent,  and  to  the  children  to  be  procreated  of  the 
<  said  marriage  in  fee ;'  and  although  the  Court  did  there  bold,  and 
had  no  doubt,  that  the  fee  was  vested  in  the  children  of  the  mar* 
riage,  while  they  decided  the  question  as  to  whether  the  reserved 
power  of  division  by  the  &ther  and  mother  had  been  properly  exer* 
eised,  it  is  plainly  not  a  case  running  parallel  with  that  now  before 
Q8.  The  fee  here  was  held  by  trustees  for  behoof  of  those  &voured 
in  the  deed,  and  it  is  not  the  case  of  a  simple  destination  to  parents 
in  liferent,  and  children  in  fee,  and  I  cannot  hold  that  this  decisioa 
counterbalances  those  of  Beat!)  and  Glendinning.  As  to  the  caseflr 
of  Crawford  and  Leitcb,  however  correctly  we  must  hold  them  now 
to  have  been  decided,  it  does  not  appear  to  me  that  they  can  be 
held  as  determining  the  present  case.     As  to  Crawford's  case,  thet^ 

VOL.  IX.  2  K 


490  DECISIONS  OF  THE  No.  112. 

9  July  1884.    was  no  doubt  a  trust-deed,  but  the  trustees,  while  directed  to  eze* 
^^^'V^^    cute  the  trust  in  giving  effect  to  the  liferent  in  fiEivour  of  his  widow, 
^ougans  and  ^®^^  Ordained,  after  his  death  and  that  of  his  widow,  or  her  second 
Others  marriage,  to  divide  his  furniture  and  houses  in  £etvour  of  his  eldest, 

Opinion  of      *  ^^^  children  begotten  lawfully  of  his  body,'  whom  failing,  his  other 
Court.  sons  and  their  children  in  their  order.     The  trustees  were  infeft, 

and  the  eldest  son  having  assigned  his  jus  crediti  in  this  obligatioD 
during  his  mother's  life,  and  afterwards  having  become  bankrupt, 
his  assignees,  on  his  mother's  death,  (he  being  still  alive,)  were  pre- 
ferred to  the  trustee  for  his  creditors,  claiming  under  a  spedal  ad- 
judication of  the  subjects.  It  is  quite  true,  that  this  case  was  relied 
on,  both  here  and  in  the  House  of  Lords,  as  an  authority  for  the 
case  of  Leitch ;  and  it  is  undoubtedly  established,  that  as  the  eld- 
est son's  jus  crediti  did  vest  in  him,  it  could  be  assigned  during  the 
subsistence  of  his  mother's  liferent  But  neither  that  case,  nor  the 
decision  in  the  case  of  Leitch,  where  the  only  question  was,  whether 
John  Leitch's  trustees  held  the  absolute  right  of  fee,  (after  the  death 
of  Fresby  Leitch,)  instantly  and  directly  for  Andrew  Leitch,  free 
of  the  previous  conditions  of  the  death  or  second  marriage  of  the  life- 
rentrix,  appear  to  me  to  decide  the  question  now  before  us,  which 
must  be  determined  on  a  fiill  and  fair  consideration  of  the  will  of  the 
maker  of  the  trust-deed. 

Lord  Cringletie. — I  am  perfectly  ready  to  admit  there  is  a  great 
difficulty  in  this  case,  and  that  there  are  apparently  conflicting  de- 
cisions; but  though  they  may  be  reconciled,  my  difficulty  is  not  re- 
moved.    Had  Mrs  Thomson  survived  her  mother,  the  share  most 
have  vested  in  her;  and  her  not  surviving  the  term  of  payment  does 
not  appear  to  me  to  prevent  it  vesting.     I  think  this  is  a  fixed  prin- 
ciple.    It  was  admitted  by  the  counsel  for  Mrs  Walker's  grandchil- 
dren, that  where  the  fee  is  given  to  a  person  nominatim,  as  to  A 
in  liferent  and  B  in  fee,  it  vested  during  the  existence  of  the  life- 
rent.    That  was  the  case  of  Crawford ;  and  he,  in  his  mother's  life- 
time, assigned  that  right,  and  his  voluntary  assignees  were  preferred, 
nobody  disputing  the  fee  being  in  him;  and  the  same  thing  occurred 
in  the  case  of  Leitch.    This  case,  then,  turns  entirely  on  the  trosteea 
holding  for  Jean  Fraser  in  liferent,  and  the  fee  for  behoof  of  her 
children,  but  not  nominatim.     The  argument  must  turn  on  the  want 
of  their  being  named.     The  decisions  appear  to  me  in  a  very  diffe- 
rent light  from  that  in  which  they  are  viewed  by  the  Chair.    Tbe 
ease  of  Beath,  I  think,  does  not  apply  at  all  to  this  case.    The  case 
of  Glendinning  is  in  the  same  state.     The  trustees  were  directed 
to  take  the  interest  payable  to  the  mother,  and  the  principal,  'a/- 
<  ter  her  death,'  to  her  child  or  pliildren ;  and  the  Court  held  accord- 
ingly that  the  fee  did  not  vest  till  after  her  death.  But  no  such  words 
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oecar  in  this  case.     These  words  were  nearly  the  same  as  in  Leitch's  9  July  ]834« 
case.     The  case  of  Sievwright  appears  directly  in  point,  and  the    ^^^^*^ 
Court  had  no  doubt  that  the  fee  had  vested  during  the  liferent,  scougaiu  and 
The  case  of  Seton,  in  1793,  is  to  the  same  effect,  the  fee  being  held  Oiben. 
to  have  vested  in  the  heir-male  of  the  marriage  during  the  life  of  opinion  of 
the  liferenter.     I  agree  that  the  trustees  are  the  holders  of  the  fund  Court 
to  prevent  the  fee  being  in  the  liferenter  or  in  pendente.     They 
are  holders  of  the  fee  for  the  benefit  of  the  children  as  much  as 
for  the  liferenter.     I  agree  entirely  as  to  giving  effect  to  the  will 
of  the  testator ;  but  could  he  have  meant  to  prevent  a  son  of  Mrs 
Walker  raising  money  on  his  mother's  share,  in  order,  for  instance, 
to  establish  himself  in  a  profession?     The  testator  must,  I  think, 
have  meant  the  money  was  to  go  to  Mrs  Thomson's  husband  and 
children.     That  is  my  difficulty  as  to  the  meaning  of  the  testator, 
and  I  incline  to  support  the  claim  of  Messrs  Scougall  and  Thomson. 

Lord  Gknlee, — I  concur  with  your  Lordship.     My  opinion  rests 
mainly  on  the  concluding  part  of  the  clause  in  question.     Messrs 
Scougall  and  Thomson's  claims  rest  on  what  I  have  great  doubts 
of,  viz.  that  a  gift  to  children  is  the  same  as  one  to  tbem,  their 
heirs  and  assignees.     But  I  cannot  agree  to  this.     A  grant  to  one 
will  go  to  his  heirs,  but  it  is  not  a  universal  rule.     The  case  of 
Mrs  Flora  Macleod,  {Haikifs  Decisions^)  in  which  some  of  the  most 
eminent  Judges  were  in  the  minority,  shews  a  universal  rule  can* 
not  be  laid  down,  that  a  settlement  to  one  necessarily  includes 
heirs.     If  heirs  and  assignees  are  not  included  here,  the  claims  jure 
mariti  could  not  apply.     The  ultimate  efifect  of  the  last  destination 
requires  particular  attention.     We  must  take  it  as  the  testator's 
enixa  voluntas,  as  providing  for  a  very  possible  event,  that  all  his 
daughter's  children  might  predecease  her  without  having  children. 
If  he  gave  to  her  children  an  absolute  right,  and  all  died  with- 
out children,  his  daughter's  heirs  never  could  have  succeeded,  their 
father's  heir  coming  in,  or,  failing  them,  the  Crown,  as  ultimua 
hseres.     Now,  he  calls  Mrs  Walker's  nearest  heirs  and  assignees^ 
and  it  is  impossible,  therefore,  to  put  on  this  gift  the  same  con- 
Btniction  as  if  it  had  been  to  her  children,  their  heirs  and  assignees.. 
We  roust  take  it  as  personal  to  the  children.     The  decisions  have 
been  so  fully  explained,  that  I  need  not  go  into  them.     The  case 
of  Sievwright  is,  I  think,  the  only  one  Mr  Thomson  can  found  on, 
and  yet  I  think  it  does  not  support  his  claim.     Upon  the  whole,, 
and  considering  the  great  importance  of  the  ultimate  purpose  of  the 
troBt,  I  am  disposed  to  concur  with  the  Chair. 

Lord  Meadowbank. — I  concur  entirely  in  the  opinions  of  the 
Lord  Justice- Clerk  and  Lord  Glenlee. 

The  Court  <  repelled  the  claims  of  Messrs  Thomson  and  Scou->  Judgment. 
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9  July  18^.  ( gall  to  the  fund  in  medio,  and  found  no  expenses  dae ;  and  reout- 
^"^V*^    •  ted  to  the  Lord  Ordinary  to  proceed  accordingly/ 

Mowbray  ©• 

ScougiUs  tnd 

Ocben.  Loird  Mtdwyn,  Ordinary.         For  Mrs  WaUier'a  Trarteesp  R.  TkomMom.         MMnf 

f  ffowdtn,  W.  S.  Agents.  For  Mn  Walker*$  grandcfaildreo,  Dem  tfFwe, 

(Hope,)  Ruthafitrd,  H,  J,  RoberUon,  Graham  BeO,  W.  BeB.  Maden^ 

G^en,  W.  a  PeoTBim,  WUkis  f;  Robertson,  W.  8.  Alex.  Scett,  Agents.  For 

Mr  Tbomion,  Jameeon,  MoHieUh.  W,  A,  O,  f  R,  ^Se^  W.  &  Agvats.  R, 
Clmk. 

S. 


SECOND  DIVISION. 

No.  CXIII.  10  July  1834. 

CLEUGH'S  ASSIGNEES  and  Others 

affainsi 
JOHN  PRINGLE. 

Cautioner. — Factor. — Gross  negligence  on  the  part  ofAecrtdM* 
tors  in  a. ranking  and  sale^  in  allowing  the  judicial  /actor  in  a  re- 
lative process  of  sequestration  to  exercise  his  office^  fir  many  yeart^ 
in  a  manner  directly  in  violation  of  the  Acts  ofSederuntf  without  com" 
plaint  to  the  Courts  or  intimation  to  his  cautionery-fbund  to  fret 
the  latter  from  all  respofisibility  under  his  bond  of  caution, 

Mr  Rattray,  writer  to  the  signet,  was,  in  1812,  appointed  judi- 
cial factor  upon  a  small  heritable  property,  which  had  been  seques- 
trated in  1780,  and  continued  ever  since  under  jadicial  managemeot 
It  was  likewise  the  subject  of  a  depending  process  of  ranking  and 
sale,  which  was  instituted  by  Cleugh  in  1791,  but  which  was  sooo 
afterwards  allowed  to  sleep,  till  recently  revived  by  one  of  the  cre- 
ditors. Mr  Rattray's  appointment  was  made  on  the  auggeation  of 
Mr  Cleugh  and  the  other  creditors  chiefly  interested  in  the  property, 
and  who  had  applied  to  the  Court  for  the  removal  of  the  person  then 
holding  the  office,  upon  the  ground  of  his  having  fisiiled  to  vse  due 
diligence  in  bringing  the  former  &ctors  to  account,  or  to  lodge  ac- 
counts, lists  of  arrears,  and  rentals,  as  required  by  the  terms  of  hii 
factory ;  and  in  which  application  Mr  Rattray  appeared  as  Ihe  agent 
and  mandatary  of  the  petitioners* 

By  Act  of  Sederunt  22  November  1711,  judicial  bctors  are  re- 
quired, within  six  months  after  extracting  their  fieictory,  to  make  np 
a  rental  of  the  estate,  with  a  list  of  arrears  due  by  tenants,  and  to 
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lodge  the  same  with  the  clerk  of  Court,  as  a  charge  againit  them-  10  July  18Si. 
selves.     They  are  also  required,  in  like  manner,  to  lodge  a  note  of    ^-^v^*^ 
any  alterations  on  the  rental,  within  three  months  after  they  take  ,iJ^  ^'* 
place ;  and,  lastly,  they  are  required  to  lodge  with  the  derk  every  Othen  v. 
year  a  scheme  of  their  accounts,  made  out  in  the  form  of  charge  and    "°^  ^' 
discharge.    Daring  fourteen  years  from  the  date  of  Mr  Ratttay's 
appointment,  it  did  not  appear  that  he  had  complied  with  any  of 
these  regulations.    In  1826,  he  gave  in  an  account,  closed  in  1825, 
for  the  previous  years  of  his  management;  but  that  was  merely  an 
aceount»current,  exhibiting,  on  the  one  side,  the  rents  and  other 
sams  stated  to  have  been  actually  receiyed,  and  on  the  other,  the 
disbursements;  the  years  not  being  kept  separate,  and  no  reference 
made  to  any  lists  of  arrears  or  rentals.     Two  accounts  were  subse- 
quently lodged,  made  out  in  the  same  form  as  the  first,  according 
to  which  there  was  an  admitted  balance  in  the  factor's  hands  of 
L.1263  odds,  exclusive  of  interest 

In  1831,  Mr  Cleugh's  assignees  presented  a  petition  to  the  Court, 
stating  this  admitted  balance,  and  that  Mr  Rattray's  accounts  had 
fiever  been  taxed,  and  craving,  as  the  parties  principally,  if  not  solely 
interested,  a  remit  to  the  Auditor  to  tax  the  same,  and  a  subsequent 
order  for  consignation  of  the  balance  when  ascertained.  The  Auditor 
reported,  that  there  was  due  by  Mr  Rattray  L.166d  odds,  and  con- 
signation of  the  same  was  accordingly  ordered.  Mr  Rattray  having 
become  insolvent  and  failed  to  consign,  the  creditors  called  on  Mr 
Pringle,  as  his  cautioner,  to  fulfil  the  decree.  Mr  Pringle  had  sub- 
scribed a  judicial  bond  of  caution  along  with  Mr  Rattray,  when  the 
tatter  entered  upon  his  office  in  1812,  but,  so  far  as  appeared,  he 
bad  remained  until  the  present  demand,  entirely  ignorant  of  the 
course  of  management  of  the  sequestrated  subject 

The  question  of  the  cautioner's  liability  was  tried  in  a  suspension, 
at  his  instance,  of  a  threatened  charge ;  and  the  Lord  Ordinary,  Mn 

*  respect  of  the  gross  negligenoe  on  the  part  of  the  chargers,  or 
^  their  authors,  in  allowing  the  judicial  factor,  Mr  Robert  Ral^ 
^  tray,  to  go  on  for  so  long  a  time  exercising  that  office  in  a  man* 

*  ner  so  irregular  and  improper,  suspended  the  letters  diiiiplictter, 

*  and  decerned ;  found  the  chargers  liable  to  the  suspender  in  ex- 

*  penses,'  and  subjoined  the  following  note : 

*  It  seems  impossible  to  reconcile  the  principles  recognised  in  the 

*  House  of  Lords  with  the  doctrine,  that  there  must  be  some  posi- 

*  tive  act,  on  the  part  of  the  person  served,  to  discharge  the  cau- 

*  tioner  of  a  factor  or  other  servant    Gross  omission  must  cer- 

*  tainly  be  sufficient  under  the  doctrine  there  laid  down.     Then 

*  the  Lord  Ordinary  finds  it  impossible  to  discover  any  solid  ground 
^  on  which  to  distinguish,  in  this  respect,  a  judicial  fadt9^  frdmany 
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•)0  July  1834.  <  Other  factor,  or  a  plurality  of  creditors  in  a  ranking  and  sale,  from 

<  one  creditor,  or  from  one,  or  a  plurality  of  other  employers  of,  or 
^  persons  served  by,  a  factor  or  other  servant     Nor  can  the  Lord 

<  Ordinary  think  the  specialties  in  the  situation  of  the  creditors  are 

*  relevant     If  they  owed  a  duty  to  the  cautioner,  and  were  not 
'  able  in  person  to  fulfil  it,  they  were  bound  to  get  it  looked  after 

*  by  some  other  person.' 


Cleugh*8  As- 
sigDees  and 
Others  v. 
Pringle. 


Cautioner'a 
Fleu. 


The  Court  ordered  cases,  in  which  the  cautioner  pleaded'^T\ai 
the  neglect  of  the  creditors  to  call  upon  the  judicial  factor  to  foI« 
low  the  rules  prescribed  by  the  Acts  of  Sederunt,  and  to  require 
him  to  pay,  or  consign  the  balance,  which  they  knew  was  due  by 
him,  while  no  intimation  or  demand  was  ever  made  to  the  suspend* 
er,  had  released  him  of  all  liability  under  the  bond.  There  can  be 
no  obligation  by  a  cautioner  for  the  faithful  performance  of  the  du- 
ties of  an  office,  undertaken  for  creditors,  or  others,  capable  of  at- 
tending to  their  own  interest,  which  does  not  imply,  on  their  part, 
the  reciprocal  duty,  towards  the  cautioner  for  their  factor,  of  exer- 
cising that  vigilance  and  control  over  the  latter  which  a  pmdeot 
man  is  presumed  to  do  in  the  management  of  his  own  affairs.  The 
sequestrated  property  here  was  the  subject  of  judicial  competition  m 
the  relative  depending  process  of  ranking  and  sale ;  and  certainly 
it  could  not  have  been  supposed,  that  from  the  instant  the  bond  of 
caution  was  signed,  nothing  whatever  was  to  be  done  for  upwards  of 
twenty  years  towards  selling  the  property,  or  seeing  that,  in  the 
meanwhile,  the  rents  were  collected,  and  applied  beneficially  for  the 
interest  of  all  concerned,  under  the  authority  of  tiie  Court — Fdl  m 
'Guarantee^  2d  ed.  p.  180 — Thomson  and  Others  v.  Bank  of  Soot- 
land,  29  Jan.  1822,  reversed  11  June  1824 — Duncan  v.  Porterfield, 
13  Dec.  1826— Forbes  v.  Welsh,  10  June  1829^Mein  v.  Hardie, 
19  Jan.  1830— Dalziel  v.  Menzies,  15  Feb.  1831— M<Taggart  and 
Others  v.  Watson  and  Robertson,  24  Jan.  1834 — Belts  Cool  5tk 
^d.  i.  363. 


Crediton* 
Pleai. 


Pleaded  for  the  creditors — In  all  the  cases  founded  on  by  the 
suspender,  where  the  cautioner  was  held  to  be  liberated,  the  credi- 
tor had  done  some  act,  wrong  in  itself  and  injurious  to  the  caution- 
er, or  had  omitted  to  do  that  which  he  had  positively  undertaken. 
Thus,  on  the  one  hand,  in  the  cases  of  Thomson  and  others  v.  The 
Bank  of  Scotland,  Duncan  v.  Porterfield,  Mein  v.  Hardie,  M^Tag- 
gart  and  others  r.  Watson  and  Robertson,  time  was  actually  given 
*— false  accounts  were  certified  to  be  true — or  the  retaining  of  money, 
in  direct  violation  of  the  bankrupt  statute,  was  sanctioned.  On  the 
other  hand,  in  the  cases  of  Forbes  v,  Welsh,  Dalziel  v.  Menzies,  the 
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express  condition,  upon  which  alone  the  cautioner  was  bound,  had  not  10  July  1834. 
been  fulfilled.  Besides,  the  powers  and  duties  of  the  creditors  in  these    ^*^V^^ 
cases  were  totally  different  from  the  present     The  directors  of  a  ^in'SI^ 
bank,  for  example,  have  undoubted  power  over  their  own  agent,  Othen  v. 
wbom  they  themselves  directly  appoint ;  and  it  is  their  manifest     *"^  ^' 
duty,  not  only  to  the  agenf  s  cautioners,  but  to  their  constituents, 
to  nse  all  dne  diligence  in  checking  any  deviation  on  the  part  of  the 
agent  from  the  rules  laid  down  for  his  guidance.     In  like  manner, 
the  creditors  and  commissioners  on  a  sequestrated  estate  have,  under 
the  bankrupt  statute^  very  ample  powers  over  the  trustee,  who  is  ori- 
ginally chosen  by  the  creditors,  and  which  powers  they  are  most 
expressly  ordained  to  exercise.     But  the  judicial  £EiCtor  is  entirely 
the  officer  of  the  court  which  appoints  him ;  and  the  Act  of  Sede- 
runt neither  gives  the  creditors,  or  parties  interested,  any  direct  con- 
troul  over  him,  nor  prescribes  to  them  any  duty  whatever  in  rela- 
tion to  the  sequestrated  subject.     Even  the  selection  of  the  cautioner 
belongs  to  the  Court,  and  his  su£Bciency  is  judged  of  by  the  clerk 
alone — £adie  v.  Howe,  3  Feb.  1829 — York  Building  Company  v, 
Mackenzie,  8  March  1793,  M.  13,367— FuUerton  v.  Dickson,  11 
July  1833— Herriot  t;.  Ker,  22  June  1711,  1  M.  4061— Eaton  v. 
Murdoch,  9  June  1826,  (affirmed  4  July  1828)— Moreland  v.  Sprot, 
4  Dec.  1829,  Ersk.  ii.  12,  5& 

The  Court  consulted  the  other  Judges,  who  returned  a  unanimous  Ju<lgm«Dt. 
opinion  in  favour  of  the  interlocutor  of  the  Lord  Ordinary,  which 
was  accordingly  adhered  to* 

Lord  Maekauie,  Ordinary.  For  the  Suspender,  Jtamon,  WhighanL  JrnUM 

Bruges,  W.  &  Agent.       For  the  Chargers,  Skene,  Walker.       Walker,  Richard* 
eon  4*  MdvUkf  W.  S.  Agents.        F.  Clerk. 

S. 
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No.  CXIV.  11  July  1834. 

WYLIE 

affainst 

LAYE. 

Jurisdiction. — Forum  competens. — Neither  the  forum  originis 
nor  the  locus  contractus  are  sufficient^  per  se^  to  found  jurisdiction 
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11  July  1831.      against  ajbreigner^  in  a  declarator  ofmarriage^  tmless  he  fume  beat 

cited  in  this  country. 


Wylie  V.  Layt. 


Pursuer's 
Pleas. 


Defender*! 
Pleas. 


The  defender  was  the  son  of  au  officer  in  the  army,  a  natnre  of 
England,  and  was  born  in  Scotland,  in  the  year  1807,  whilst  hii 
father  was  resident  at  Leith  Fort  on  military  duty*  His  father  con- 
tinued to  reside  in  this  country,  always  on  duty,  for  sonde  years  af- 
ter the  defender's  birth,  but  finally  removed  with  his  family  to  Eng* 
land,  in  1814.  The  defender  obtained  a  commission  in  the  army, 
and  afterwards  accompanied  his  regiment  to  different  parts  of  the 
world,  being  likewise  occasionally  with  it  in  Scotland  for  two  or 
three  years  at  a  time.  During  one  of  these  residences  at  Paisley, 
-he  was  alleged  to  have  formed  a  matrimonial  conn^idon  with  the 
-pursuer,  who,  in  consequence,  raised  against  him  the  present  acdoD 
of  declarator  of  marriage,  adherence  and  aliment,  with  an  altematife 
conclusion  for  damages  for  seduction,  in  case  she  should  not  suc- 
ceed in  her  declarator.  The  defender  hadlefl  Scotland  more  than 
forty  days  before  the  summons  in  this  acdon  was  ezeented,  and  had 
kio  property  in  this  country,  either  heritable  oi^  moveable,  on  which 
jurisdiction  could  be  founded. 

The  defender  objected  to  the  competency  of  citing  bim  in  the 
Courts  of  Scotland,  to  whose  jurisdiction  he  was  not  subject* 

The  Lord  Ordinary  took  the  cause  to  report  on  cases,  in  which 

« 

The  pursuer  pleaded — That  admitting  the  forum  orig^hb  by  it> 
self  to  be  insufficient  to  found  jurisdiction  against  a  native  <»f  Scol- 
land,  it  was  here  combined  with  the  lex  loci  contractus,  and  that 
the  defender,  having  entered  into  a  matrimonial  contract  in  Scotland, 
which  fixed  a  status  upon  him,  was  amenable  to  the  courts  of  this 
country,  and  that  the  pursuer  was  not  bound  to  search  for*  him  all 
the  world  over,  seeing  that  he  might  purposely  avoid  acquiring  a 
fixed  domicil  in  any  other  country.  The  lex  loci  contractus  was 
sustained  as  sufficient  per  se  to  constitute  jurisdiction  in  an  action 
of  divorce,  in  the  case  of  Pirie  v,  Lunan,  8  March  1798,  M.  4594, 
and  in  a  declarator  of  marriage,  in  Dodds  Vi  Westcomb,   1 1  July 

1745,  M.  4793,  and  Mackenzie  v.  Mackenzie,  8  March  1810. 

■»        • 

The  defender  answered — That  the  domicil  of  his  father  was  un- 
doubtedly in  England,  and  consequently  that  the  defender's  own 
domicil,  until  majority,  was  of  necessity  there  also — see  the  English 
cases  of  Potinger  v.  Wightman,  1  July  1817,  3  Mur.  Rep.  67, — 
and  Sommerville  v.  Sommerville,  in  1801,  5  Vesey^  787.  England, 
then,  having  been  the  country  of  the  defender  down  till  the  period 
when  he  entered  into  the  army  in  1826,  he  has  not  since  that  time 
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done  any  thing  to  acquire  a  new  domicil.  Scotland,  therefore,  was  11  July  \BS$. 
not  the  forum  domicilii  of  the  defender  at  any  time ;  ^nd  at  the  time     ^^V^ 
when  the  action  was  raised,  he  had  not  even  a  temporary  domicil    ^      '     •'^* 
sufficient 'to  found  jurisdiction  in  any  case  in  this  country,  as  it  is 
admitted  that  he  had  left  it  more  than  forty  days  before  the  sum- 
mons was  raised.   The  only  question,  therefore,  that  remains  in  the 
case  is  simply,  whether  this  country,  being  the  locus  contractus,  is 
alone  sufficient  to  constitute  jurisdiction?  This,  however,  it  will  not 
do,  unless  the  foreigner  is  also  found  and  cited  in  the  country  in 
which  the  contract  was  formed — Ersk,  i.  2.  20  and  16«     The  case 
of  Dodds  V.  Westcomb,  11  July  1745,  being  the  only  one  which  in 
any  degree  supports  the  plea  of  the  pursuer,  has  ever  since  its  date 
been  held  to  be  a  doubtful  decision,  and  of  little  authority — Hun- 
ter V.  Gray,  1  Dec.  1772,  M.  4822. 

The  Court  thinking  it  of  importance  that  a  question  of  jurisdic-  Judgment. 
tion,  such  as  this,  should  be  settled  by  a  judgment  of  the  highest 
authority,  ordered  the  cases  to  be  laid  before  the  whole  Judges  for 
their  opinion. 

The  consulted  Judges  concurred  unanimously  in  the  following 
opinion : 

*  We  are  of  opinion  that  the  defender  cannot  be  subjected  to  the  Opinion  of 

<  jurisdiction  of  the  Courts  of  this  country,  on  the  ground  that  Scot-  judges. 

<  land  is  to  be  held  as  his  forum  originis. 

*  His  father  was  an  officer  in  the  army,  a  domiciled  Englishman, 

<  who  was  ordered  to  Scotland  in  the  discharge  of  his  duty.     Owing 

<  to  his  service  being  in  the  artillery,  he  remained  in  quarters  in 
'  Scotland  longer  than  he  probably  would  have  done  had  he  been 

*  in  a  regiment  of  the  line  or  dragoons.     But  still  he  was  here  only 

<  on  duty,  and  not  animo  remanendi,  for  as  soon  as  his  duty  here  was 
^  over,  he  returned  to  England,  and  there  remained  domiciled. 

^  The  defender  was  born  in  Scotland,  while  his  father  was  thus 

<  here  only  on  military  and  temporary  duty ;  and  when  only  five  or 

<  six  years  old,  his  father  carried  him  with  him  to  England,  as  he 

<  had  an  unquestionable  right  to  do ;  and  as  the  father's  domicil  was 

<  in  England,  his  infant  son,  the  defender,  could  have  no  domicil 
'  but  that  of  his  father. 

<  2^/y,  Although  the  alleged  marriage  between  the  pursuer  and 

*  defender  is  stated  to  have  been  contracted  in  Scotland,  we  are  of 

<  opinion  that  the  locus  contractus  does  not  lay  a  foundation  for  a 

<  jurisdiction  over  a  foreigner,  unless  he  has  been  cited  in  this  coun- 

<  try,  or,  in  some  cases,  unless  his  funds  have  been  arrested  here, 
^  jurisdictionis  fundandse  causa.' 
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11  July  1834.      The  Judges  of  the  Second  Division  also  concurred  with  the  other 
'^^V^^    Judges,  and  dismissed  the  action. 

Wylie  V.  Laye. 

liord  Ordinary,  Mackenzie.        AcL  A.  MaeaneSL       Alb  A*  Wood,        Jsfc  Tej/kr^ 
&  S.  C.  and  V^aUer  Dicksmh  W.  S.  Agents. 


APPENDIX. 


JUDGMENTS  OF  THE  HOUSE  OF  LORDS, 


CONTINUED  FBOM  10  FEBRUARY  1832  TO  29  AUGUST  1833. 


ELIZABETH  REBECCA  CROWDER  or  TURNLEY, 

App. 

ROBERT  AND  GILBERT  WATSON,  Betp. 

(F.  C.  19  Nov.  1831.) 

16  Aug,  1833. — Ordered  and  adjudged,  That  the  iaterlocutors 
complained  of  be  affirmed. 


NORTH  BRITISH  INSURANCE  COMPANY,  App. 

JOHN  BARKER,  Betp. 
(F.  C.  2  My  1831.) 

5  Mardi  1833. — Ordered  and  adjudged,  That  the  several  inter- 
locutors complained  of  be  reversed ;  and  it  is  farther  ordered,  that 
the  cause  be  remitted  back  to  the  Court  of  Session,  to  consider 
whether  it  is  consistent  with  the  law  and  practice  of  Scotland  to 
examine  John  Brash  in  this  cause ;  and  if  they  find  that  it  is  so  con- 
sistent, then  to  ascertain,  by  the  examination  of  the  said  John  Brash, 
and  from  such  other  legal  evidence,  if  any,  as  they  may  find  ap- 
plicable to  the  case,  for  what  purpose  the  bill  for  L.  140,  in  the 
pleadings  mentioned,  was  received  by  him ;  and  particularly,  whe- 
.ther  the  said  bill  was  received  as  payment  of  the  premium  which 
fell  due  on  the  4  May  1827,  for  the  continuance  of  an  insurance 
for  L.2509,  on  the  life  of  James  Lyon,  for  one  year  from  and  sub- 
sequent to  the  said  4  May  1827;  and  which  bill,  being  dated  21 
Jane  1827,  and  payable  fifty  days  after  date,  fell  due  at  a  period 
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subsequent  to  the  expiry  of  three  months  from  the  time  at  which 
the  said  premium  was  payable :  And  in  case  the  said  Court  shall 
find  that  the  said  bill  was  received  by  the  said  John  Brash  as  pay- 
ment of  the  said  premium,  then  the  said  Court  shall  consider  and 
find,  whether  the  said  John  Brash  had  any,  and  what  authority  so 
to  receive  such  bill,  and  upon  what  instrument  or  evidence  such 
authority,  (if  any,)  is  founded:  And  in  case  the  said  Court  shall 
find  that  the  said  John  Brash  had  authority  from  the  directors  of 
the  said  company  so  to  receive  such  bill,  then  the  said  Court  shall 
consider,  whether,  under  the  contracts  or  agreements  and  charter 
constituting  the  said  company,  the  directors  had  any  authority  to 
receive,  or  to  authorise  the  receipt  of  such  bill  as  payment  of  the  said 
premium :  And  in  case  the  said  Court  shall  find  that  the  said  John 
Brash  cannot,  according  to  the  law  and  practice  of  Scotland,  be 
examined  in  this  cause,  or  shall  find,  either  that  the  said  John  Brash 
did  not  in  fact  receive  the  said  bill  as  payment  of  such  premium  as 
aforesaid,  or  that  the  said  directors  had  no  authority  to  receive  or 
authorise  such  receipt,  or  that  the  said  John  Brash  was  not  duly 
authorised  to  receive  the  said  bill  as  such  payment,  then  and  in  any 
of  such  cases,  it  is  further  ordered,  that  the  said  Court  shall  find 
the  letters  orderly  proceeded,  and  do  farther  in  the  cause  as  shall 
seem  just  and  consistent  with  this  judgment. 


ARCHIBALD  GIBSON,  Trustee  on  the  estate  of 

Wilson  and  Sons,  App. 

JOHN  KIRKLAND  and  J.  F.  SHARPE,  Besp. 

(F.  C.  17  May  1831.) 
25  Mar,  1833. — Ordered  and  adjudged.  That  the  interlocutor 
complained  of  be  affirmed,  with  L.100  costs. 

Sir  WILLIAM  FRANCIS  ELLIOT  and  Others,  App. 

EARL  OF  MINTO,  Besp. 
(F.  C.  7  July  1829.) 
1  June  1833. — Ordered  and  adjudged.  That  the  interlocaton 
complained  of  be  affirmed,  with  L.200  costs. 

Mrs  JANET  WHITTET  or  GREIG  and  HUSBAND,  App, 
GEO.  RICHARDSON  JOHNSTON  and  Others,  Bap. 

(F.  C.  28  jMn^l831.) 
I  July  1833. — Ordered  and  adjudged,  That  the  interlocutors,  so 

far  as  complained  of,  be  affirmed. 


THE  HOUSE  OF  LORDS.  801 

FRANCIS  GRAHAM,  Jpp. 
JOHN  ALLISON  and  Othem,  Betp. 
(F.  C.  3  Dee.  1830.) 
19  Jtdy  1633. — Ordered  and  adjadged,  That  the  interlocutors, 
so  fiir  as  complained  of,  be  affirmed,  with  L.193  :  7  :  10  costs. 

JOHN  DICKSON  and  Others,  App. 

JOHN  FISHER  and  Othbbs,  E^ 

(F.  C.  24  Not.  1831;) 

1  July  1833.  —  Ordered  and  adjudged.  That  the  interlocotors 
complained  of  be  affirmed. 

CHARLES  CLARK,  App. 
JAMES  SIM,  Betp. 
(F.  C.  2  Dec  1831.) 
1  July  1833.-^Ordered  and  adjudged,  That  the  interlocutor,  so 
&r  as  complained  of,  be  affirmed. 

Mrs  ELIZABETH  RALSTON  or  ALLISON,  App. 

JOHN  ROWAT,  Resp. 
(F.  C.  27  Feb.  1833.) 
10  jidy  1833. — Ordered  and  adjudged.  That  the  interlocutor 
compkuned  of  be  reversed. 

MICHAEL  GILFILLAN,  App. 
ALEXANDER  PIRIE  HENDERSON,  Betp. 

(F.  C.  12  May  1832.) 
12  July  1833. — Ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  affirmed,  with  L.201 :  14 : 6  costs. 

JOHN  HAMILTON,  W.  S.  App. 
Rev.  GEORGE  BENNET  and  Others,  Betp. 

(F.  C.  14  Feb.  1832.) 
16  Aiy.  1833. — Ordered  and  adjudged.  That  the  interlocutors 
compluned  of  be  affirmed,  with  L.177  costs. 
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JOHN  GRIEVE,  Tuustee  for  the  Creditors  op  Waddel, 

App. 
THOMAS  WILSON,  Besp. 
(F.  a  25  Jan.  1828.) 
19  Aug.  1833. — Ordered  and  adjudged,  That  the  interlocaton 
complained  of  be  affirmed. 


WILLIAM  MILLER  and  Others,  App. 

JOHN  MILLER  and  Others,  Besp. 
(P.  C.  19  Jan.  1831.) 
27  Aug.  1833. — Ordered  and  adjudged.  That  the  interlocutors 
complained  of  be  affirmed. 


PATRICK  CAMERON,  App. 
JOHN  MACKIE,  Resp. 
(F.  C.  19  May  1831.) 
29  Aug.  1833. — Ordered  and  adjudged.  That  the  interlocutors, 
so  far  as  complained  of,  be  affirmed ;  and  it  is  declared,  that  the  full 
and  whole  charges  of  all  the  parties  of  the  proceedings  in  the  Court 
of  Session  and  in  this  appeal  shall  be  paid  by  the  respondent  out 
of  the  trust-funds :  And  it  is  farther  ordered,  that  the  cause  be  re- 
mitted back  to  the  said  First  Division  of  the  Court  of  Session,  to 
ascertain  the  amount  of  such  charges  and  expenses  respectiyely,  and 
to  give  directions  for  the  payment  thereof. 


INDEX 


OP 


TITLES  AND  PRINCIPAL  MATTERS  OF  THE 

FOREGOING  DECISIONS. 


A. 

Act  of  Sederunt,  12  Nov.  1825.    See  Process.    No.  68>  p.  S06. 

Advocation.    See  Poor.    No.  3.  p.  12. 

Agent  and  Client.  An  assignation  of  a  lease  of  a  farm  taken  by  an 
agent  from  bis  client,  under  a  back  obligation  to  reconvey  upon  repay- 
ment of  tbe  stipalated  *  price  paid  for  the  same/  bot  Mrhich  sam,  accord- 
ing to  the  real  agreement,  was  not  advanced  till  snbseqaent  dates  in  dis- 
charging the  client's  debts,  found  effectual  as  a  security  only, — a  sale 
under  redemption,  without  liability  to  account  for  agent*s  intromissions, 
though  more  in  accordance  with  the  terms  of  the  writings,  being  account- 
ed so  hard  a  bargain  for  the  client  as  necessarily  implied  an  undae  advan- 
tage taken  either  of  his  ignorance  or  necessities.  No.  7,  Walker's  Exe» 
cutrix  V.  Lffvos  Trustees^  14  Nov.  1833,  p.  32. 

Appeal.  I.  The  general  management  of  a  trustee  having  been  interdicted 
on  a  bill,  till  it  should  be  advised  with  answers,  and  the  Court,  on  a 
report  of  the  bill  and  answers,  having  passed  the  bill,  but  recalled  the  in- 
terdict,— found  that  an  appeal  by  the  complainer  had  not  the  effect  of 
reviving  the  interdict,  so  as  to  prevent  the  trustee  resuming  the  manage- 
ment. II.  Does  the  appointment  of  a  woman  as  a  trustee  fall  by  her 
marriage  after  the  death  of  the  truster?  and  if  it  does  not,  can  she  sue 
without  her  husband's  concurrence  ?  No.  10,  Alison  v.  Miln  and  Ogilvie^ 
16  Nov.  1833,  p.  43. 

See  Ranking  and  Sale.    No.  29,  p.  1 4a 

Arbitration.    In  a  submission  of  certain  depending  processes,  giving 
power  to  the  arbiter  to  award  the  expenses  of  the  actions  and  the  submis- 
sion, a  voluntary,  and  afterwards  a  statutory  trustee  of  one  of  the  parties 
to  the  submission  having  sisted  themselves  as  parties  in  these  respective 
characters,  and  a  decree- arbitral  having  been  pronounced,  finding  them 
liable,  *  conjunctly  and  severally,'  for  the  expenses  incurred  both  in  the 
actions  and  the  submission,  and  an  action  being  brought  for  implement 
of  the  decree- arbitral, — found,  1st,  that  this  being  a  personal  decree,  was 
ultra  vires;  2d,  that  the  objection  was  pleadable  ope  exceptionis;  3d, 
that  the  objection  could  not  be  obviated  by  tbe  pursuer  consenting  to 
hold  the  decree  as  a  decemiture  against  the  defenders,  qua  trustees.   No.  8, 
Whitehead  v.  Finlay  and  Keith,  16  Nov.  1833,  p.  38. 
Arrestment.     See  Landlord  arid  Tenant.    No.  SO,  p.  151. 
Assignation.    See  Title  to  pursue.    No.  69|  p.  308. 
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B. 

Bankrupt.     See  Process,    No.  12,  p.  52. 

Id  accepting  a  compositioo,  the  creditor  bariog  referred  i 

claim  against  the  caotionera  in  a  suspension  of  one  of  the  bills  claimed, 
found,  that  such  stipulation  was  not  illegal ; — and  it  being  part  of  the 
agreement  that  the  debtor  should  obtain  the  consent  of  the  cautioner  to 
the  creditor  accepting  the  composition  under  such  reservation,  and  such 
consent  not  having  heed  obtained, — foanc^  that  the  creditor  was  not 
bound  by  the  composition -contract.  No.  22,  NeU  and  Glover  v.  IngUs 
and  Company y  5  Dec,  1833,  p.  120. 

The  Court  recalled  a  sequestration  granted  to  a  person  not 


engaged  in  trade,  which  had  been  obtained  by  him  in  the  character  of  a 
gas  manufacturer  and  insurance-broker,  in  virtue  of  a  few  shares  in  joint 
stock  companies,  purchased  for  the  bankrupt  after  his  insolveocj,  and 
within  a  few  days  of  the  date  of  presenting  his  petition  for  sequestration, 
obviously  with  the  view  of  defrauding  the  statute,  by  bringing  himself 
within  the  description  of  a  trader.  No.  34,  Carrick^  Brawn  and  Cam' 
pany  v.  Rainsford,  20  Dec.  1833,  p.  163. 
— ^^    See  Superior  and  Vassal,     No.  42,  p.  189. 

A  trustee  on  a  sequestrated  estate  having,  with  consent  of  the 


heritable  creditor,  sold  heritable  property  over  which  the  creditor's  secn- 
rity^  extended,  and  the  purchaser,  after  getting  possession,  and  Aalrio^ 
some  improvements,  but  before  getting  a  disposition,  having  failed  ill  Bail- 
ing caution  for  the  price,  in  terms  of  the  articles  of  sale,  and  aftelrraids, 
by  an  arrangement  with  the  trustee,  with  ihe  knowledge  of  the  heritable 
creditor,  abandoned  the  purchase,  and  surrendered  to  the  trustee  all  right 
in  the  subject, — ^fbund,  that  the  circumstance  of  the  trustee  not  havii^ 
insisted  for  caution  was  not  sufficient  to  subject  him  in  a  liability  for  the 
price  of  the  subject  to  the  heritable  creditor.  No.  44,  Allan  and  Son  v. 
Mansjieldy  24  Jan.  1884,  p.  199. 

— *     See  Cautioner,     No.  45,  p.  202.     No.  57,  p.  266. 

■     See  Pactum  ilHcitum.     No.  46,  p.  204. 

Prima  facie  evidence  of  a  debt,  with  an  oath  of  verity  or  cre- 


dulity, entitles  the  creditor  to  vote  in  the  election  of  a  trustee  on  a 
trated  estate,  although  the  existence  and  amount  of  the  claim  be  diapated, 
as  made  up  on  hypothetical  data.  No.  55,  Paul  v.  Gibson^  IS  Feb, 
1834,  p.  258. 

See  Process,    No.  67,  p.  803. 

Two  applications  by  a  sequestrated  bankrupt  for  a  diidiavge, 


the  latter  of  whicii  was  presented  after  an  interval  of  several  years^ 
been  refused  by  the  Court,  and  an  action  by  a  creditor,  whose  daim 
expressly  included  in  the  tru8tee*s  report,  appended  to  those  applicatiaDS, 
having  been  subsequently  brought  agMnst  the  bankrupt}  it  was  founds 
that  the  latter  was  not  entitled  to  require  explanation  or  eVidenoe  of  tlie 
debt.     No.  80,  Duncan  v.  Cuningham^  3  June  1834,  p.  856. 

In  considering  a  petition  for  approval  of  composition  and  dis 


charge,  in  terms  of  the  d9th  section  of  this  statute,  it  is  competent  to  take 
into  consideration  the  oaths  of  verity  and  additional  concurrence  of  new 
creditors,  whose  claims  have  not  been  lodged  till  after  the  petition  for 
approval  of  composition  and  discharge  had  been  presented.  No.  83^ 
Arnot  K),  Hardie,  7  June  1834,  p.  367. 

See  Factor.     No.  90,  p.  897. 

■  See  Competition.     No.  91,  p.  398. 

A  party  having,  within  sixty  days  of  his  bankroptcy,  by  the  in- 


strumentality of  one  of  his  cautioners  in  a  cash-credit,  and  for  the  purpose 
of  paying  up  the  debt,  sold  certain  subjects  belonging  to  him,  and  having 
given  an  order  for  the  price  to  the  cautioner,  who  accordingly  received 
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Bankrupt  continued. 
the  same  from  the  purchaser,  aod  applied  it  in  extinction  of  the  cash- 
credit, — held,  that,  so  far  as  the  cautioners  benefited  thereby,  the  transec- 
tion fell  nnder  the  operation  of  the  statute,  and  was  reducible.     No.  96, 
Miicheli  v,  Rodger  and  Others,  26  June  1834,  p.  415. 

— «-«^—  A  creditor  in  a  sequestrated  estate  having  brought  an  action  of 
reduction  of  the  discharge  of  a  trustee,  fourteen  years  after  the  discharge 
had  bees  granted  by  the  Court,  and  of  the  renunciation  of  a  lease  granted 
two  years  before,  upon  a  general  allegation  of  irregularity,  and  coUusion,-— 
action  dismissed,  on  the  ground  that  such  general  allegations  were  not  re- 
levant to  infer  a  reduction  after  the  lapse  of  so  many  years.  No.  lOT, 
Robertson  v.  Scott  and  Others,  3  July  1834^  p.  463. 

Bill  op  Exchange.  A  party  having  retired  a  bill  after  it  was  past  due, 
and  had  been  protested  and  diligence  raised  upon  it  against  the  acceptor, 
held  to  have  done  so  purely  for  the  benefit  of  the  acceptor,  and  not,  in 

'  such  circumstances,  entitled  to  the  character  of  an  onerous  bona  fide 
holder,  so  as  to  operate  payment  from  the  original  creditor  in  the  bill,  or 
prior  indoiser.     No.  43,  Farquhar  v.  Sloane,  24  Jan.  1834,  p.  196. 

■ See  Minor.    No.  65,  p.  294. 

See  Title  to  pursue.    No.  69,  p.  308. 

'  Action  refused  on  a  bill  written  on  a  wrong  stamp, 

although  the  defender  admitted  that  he  had  written  out  the  bill,  and  had 
accepted  it  for  the  accommodation  of  a  co- acceptor.  No.  71,  Walkers 
Executors  v.  Speirs,  14  ^fay  1834,  p.  313. 

Action  refused  on  a  bill  against  the  acceptors,  where 


the  sum  had  been  altered  by  the  drawer  before  it  was  discounted,  with- 
out the  knowledge  or  consent  of  the  acceptors.  No.  73,  Morison  v. 
M'Lean  and  M'Lennan,  20  May  1834,  p.  324. 

See  Process.    No.  85,  p.  378. 


BtJROH  Royal.— Stat.  3.  and  4.  Gul.  IV.  c.  76.  The  first  election  of 
magistrates  of  a  royal  burgh  nnder  the  statute  3  and  4  Gul.  IV.  having 
&iled  to  be  completed  at  the  proper  time,  in  consequence  of  a  deficiency 
of  the  proper  number  of  qualified  persons  to  fill  the  council,  the  Court 
refused  to  appoint  interim  managers,  in  respect  that,  by  the  1 8th  section 
of  the  9ct,  the  old  magistracy  was  continued  in  office  until  the  first  elec- 
tions under  the  new  statute  should  be  completed,  and  that^  consequently, 
tbe  functions  of  the  old* magistracy  did  not  cease,  so  long  as  a  quorum  oJF 
them  remained  ready  to  act.  No.  35,  Spence  and  Others^  PetitionerSy 
21  Dec  1833,  p.  166. 

See  Title  to  pursue.    No.  38,  p.  176. 

C. 

Cautioner.  A  cautioner  for  a  trustee  on  a  sequestrated  estate  found  not 
liable  for  sums  drawn  out  from  bank,  and  misapplied  by  the  trustee  to 
his  own  purposes,  in  respect  the  commissioners  had  failed  to  observe  the 
statutory  regulations  provided  to  control  the  trustee,  and,  in  particular, 
those  for  auditing  his  accounts.  No.  45,  Mactaggart  v.  Watson,  24  Jan. 
1834,  p.  202. 

■    ■  A  cautioner  for  an  instalment  in  a  composition-contract,  in 

terms  of  a  certain  arrangement  as  to  the  management  of  the  bankrupt's 
afiairs,  relieved  of  his  obligation  in  consequence  of  a  different  arrangement 
being  subsequently  entered  into  between  the  bankrupt  and  his  creditors, 
without  the  consent  of,  or  being  communicated  to  the  cautioner.  No.  57^ 
Scott  V.  Campbell,  14  Feb.  1834,  p.  266. 

The  Judge,  at  a  Circuit  Court  of  appeal,  having  recalled. 


hoc  statu,  the  interlocuton  appealed  from,  and  remitted  to  the  inferior 
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Cautioner  continued. 
judge  to  allow  a  farther  inTeaUgalioni  and  thereafter  to  ptoceed  aa  abMld 
be  just,  with  power  to  award  to  either  party  the  expenees  of  the  appeal, 
as  well  as  the  other  expenses  of  processy-^found,  that  the  cavtioner  iot 
the  appellant  was  thereby  liberated  from  his  obligation,  although  the  in- 
ferior jodge  finally  adhered  to  the  original  jadgment.  No.  74i»  GUugm 
Gas  Light  Company  v.  SneU,  22  May  1834,  p.  32a 

*  Cautioners  of  the  treasurer  of  a  iriendly  aocieiy  found  not 

liable  for  his  embeaadement,  which  might  have  been  prefented  by  the  So- 
ciety duly  enforcing  its  own  regulatione.  No.  88,  Rfid  o.  Garden  and 
Knox^  17  June  1834,  p.  S9a 

A  letter  of  credit  addressed  to  bankers,  granted  in  support  of  a 


merchant  who  was  in  the  custom  of  operating  upon  them  to  a  certsia 
amount,  but  unlimited  as  to  time,  held  to  apply  to  a  oontiooons  course  of 
dealings,  and  not  to  be  extinguished  by  tlie  first  draft  to  ihai  amount 
which  had  been  extinguished  by  subsequent  remittances.  No«  109,  ^Toiri- 
ton  and  Others  v.  Speirs  and  Others,  3  July  1834,  p.  46a 

Gross  negligence  on  .the  part  of  the  creditors  in  a  ranking  and 


sale,  in  allowing  the  judicial  fiactor  in  a  relative  process  of  sequestration 
to  exercise  his  office  for  many  years  in  a  manner  directly  in  Yiolation  of 
the  Acts  of  Sederunt,  without  complaint  to  the  Court  or  Intimation  to  ha 
cautioner,  found  to  free  the  latter  from  all  responsibility  under  his  hood 
of  caution.     No.  113,  Cleugh's  Assignees  v.  Pringle,  10  Juljf  1^4, 

'    p.  492. 

Caution,  (db  damnis  et  impensis).  In  a  maritime  action  by  a  aeamaa 
for  wages  and  damages  for  breach  of  contract,  the  defender  is  entitled, 
IB  limine,  to  demand  caution  de  damnis  at  impensis.  No»  81,  Thowuon 
V.  Leitchf  3  June  1834,  p.  359. 

Citation.  A  citation  to  compear  an  an  action  seven  days  before  tbe  date 
of  the  execution,  found  to  be  an'  irremediable  nullity  iu  the  snanHms* 
No.  lit  Cumming  v.  Munro,  19  Nov,  1833,  p.  46. 

8ee  Process,    No.  39,  p.  28a 

Clause.    See  Husband  and  Wife.    No.  18,  p.  106.    No.  100.  p.  437. 
■  See  Personal  and  Real.    No.  27,  p.  137. 

See  Fiar.     No.  112,  p.  481. 

Collation.  An  heir  of  entail,  who  is  also  the  heir  alioqui  suoeessums,  and 
one  of  the  nearest  of  kin  of  his  predecessor,  is  not  entitled  to  ehare  in  the 
moTcable  succession,  without  collating  his  liferent  interest  in  the  entailed 
estato.     No.  19,  Anstruther  v.  Anstruther,  28  Nofo.  1633,  p.  112. 

Competition.    See  Landlord  and  Tenant.    No«  SO,  p.  151. 

'  A  father,  when  solvent,  having,  on  the  narratiTe  of  inability 

to  manage  his  own  affairs,  conveyed  his  whole  property,  heritable  and 
moveable,  to  the  eldest  son,  under  burden  of  payment  of  his  debts,  and 
certain  provisions  to  his  younger  children  afier  his  death,  *  oat  of  such 
^  reversion  as  might  remain  after  payment  of  his  said  debts,'  and  the 
eldest  son-  having  taken  immediate  possession  under  this  disposition,  and 

•  after  granting  an  heritable  security  for  those  provisions  over  the  lands 
thus  conveyed,  having  died  bankrupt, — found,  that  the  heritable  secarity 

•  could  not  compete  with  an  onerous  debt  of  the  lather,  and  therefoce  thiut 
the  younger  children  were  liable  for  the  same  to  the  extent  of  the  sums 

•  which  they  bad  respectively  drawn  in  virtue  of  such  security.  No.  63^ 
Pode  and  Others  v.  Anderson  and  Others,  28  Feh.  1834^  p.  287. 

>  See  Hypothec.    No.  82,  p.  360. 

■  I.  A  sequestration  and  poinding,  summarily  issued  by  a 

'    baron-bailie,  does  not  give  a  preference  for  arrears  of  rent,  in  competition 

with  the  tenant's  other  creditors,  who  have  previously  poinded  his  efifcets. 

II.  Whether  a  poinding  by  warrant  of  a  baron-bailie  is  indvdfd  in  the 
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CoMPjCTiTiON  eoniimueeL 
regulationB  of  the  baokrqpt  act)  respecting  poindings  generally?  Ne»  91, 
TuUoch  V*  Ladt/  Willoughby  D'Er^by^  19  June  1834,  p.  a9a 

Composition-contract.    See  No.  SS^  p«  120. 

D. 

Dbculrator.    See  Tach    No.  102,  p.  4i7, 

DtBS  inceptus.  A  debtor  being  imprisoned  on  the  evening  of  a  certain 
day,  and  aliment  having  been  lodged  in  the  hands  of  the  jailor  fur  150 
days,  was  liberatedi  for  want  of  aliment,  on  the  forenoon  of  the  one  hun- 
dred and  fiftieth  day  of  his  incarceration,-^the  Magistrates  of  the  burgh 
were  found  liable  for  the  debt,  because  the  jailor»  upon  their  warrant,  bad 
anticipated  the  term  of  liberation.  No.  5,  Gibb  v.  Magistratei  ^ Hamil- 
ton^ 13  Nov^  1883,  p.  23. 

Diligence.    See  Dies  inceptus.    No.  5,  p.  23. 

^.— ^..^_-,^  A  caption  containing  a  wrong  date  of  the  registering  of  the 
protest  on  which  it  proceeded,-— found  not  to  afford  a  valid  warrant  of 
arrestment.    No.  109,  Hasset  v.  Walker^  5  Juli^  1834,  p«  471. 

E. 

Execution.    See  Process,    No.  48,  p.  209.     No.  59,  p.  280. 

An  execution  of  a  summons,  written  on  a  paper  apart  fromi 

though  attached  to  the  summons,  held  to  be  null  and  void,  in  respect  that 
it  did  not  contain  the  designation  as  well  as  the  names  of  tlie  parties. 
No.  79,  Donald  v,  PcUerson^  3  June  1834,  p.  354. 

Expenses.     See  Landlord  and  Tenant.    No.  30,  p.  151. 

F. 

Faculty.    See  Presumed  Will.    No.  54,  p.  241. 
■  '     See  Trust.    No.  78,  p.  350. 

See  Tailzie.    No.  87,  p.  383. 

Factor.  Authority  granted  to  a  judicial  factor  on  the  sequestrated  estate 
of  a  mercantile  company,  the  partners  of  which  were  dead,  and  their  re- 
presentatives at  variance  with  each  other*  to  make  up  titles  in  his  own 
person  to  the  heritable  property  belonging  to  the  sequestrated  company, 
and  to  sell  the  same  by  public  roup.  Np.  90,  FuUerton  v.  Dicksons^  19 
June  1834,  p.  397. 

... See  Cautioner.    No.  113,  p.  492. 

Fias  absolute  and  limited.    See  Tailzie.    No.  37,  p.  171. 

Trustees  in  a  deed  of  settlement  were  directed  to  divide  the  residue  of 
the  estate  into  four  equal  parts,  '  and  to  pay  or  convey  one-fourth  part 

*  thereof  to  tbe  testator  s  eldest  daughter,  and  her  heirs  and  assignees ;  ^nd 

*  to  settle  and  secure  another  fourth  part  thereof  in  favour  of  his  second 
*■  daughter  Jean,  and  her  husband,  and  longest  liver  of  them  two,  in  life- 

*  rent,  for  the  liferent  use  of  tbe  interest  thereof  only,  and  to  the  said 

*  trustees  themselves  in  fee,  as  trustees  for  the  children  of  his  said  daugh- 
'  ter  Jean,  of  her  present  or  any  subsequent  marriage,  equally  among 
'  them*  and  failing  of  children*  to  and  for  behoof  of  the  said  Jean's  other 

*  heirs  or  assignees,'  Jean  having  survived  her  husband  and  all  their 
children,  and  having  died,,  leaving  a  will  disposinff  of  her  interest  in  her 
father's  succession,— 4n  a  competition  relative  to  the  share  primarily  des- 
tined to  her  in  liferent,  between  her  daughters'  husbands,  her  grand- 
children* and  her  own  disponees,  the  grandchildren  were  preferred,  it 
being  hdd,  first,  that,  in  consequence  of  their  predecease,  no  transmis- 
sible right  was  vested  in  her  children  *  and,  secondly,  that  the  existence 
of  giundchildren,  under  the  implied  condition  si  sine  liberie,  evacuated 
the  destination  to  her  other  heirs  or  assignees.  No.  112,  Moxvbrai^  v. 
Scougalls  and  OAers,  9  July  1834^  p.  481. 

2  l2 
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Foreign.  A  party  haying  died  domiciled  in  Scotland  leaving  a  aettlement, 
whereby  he  directed  his  executors  to  convert  all  his  property,  (winch 
consisted  chiefly  of  slaves  in  Deroerara,)  into  money,  and  to  pay  the  in- 
terest thereof  to  his  father  and  mother,  and  to  the  longest  liver,  and  at 
their  death  the  capital  to  be  divided  between  his  brothers  and  sisters  no- 
minatim,  all  of  whom  were  resident  in  Scotland ;  and  the  parchaaer  in 
Demerara  having  become  bound  in  a  bond  to  the  executor  domiciled  io 
Scotland,  (the  other  being  at  the  time  resident  in  Demerara,)  to  pay  to 
the  executors  the  interest  of  the  price  during  the  lives  of  the  testator's 
parents,  the  capital  to  be  payable,  at  the  death  of  the  longest  liver,  to  his 
representatives,  and  the  executor  having  accordingly  received  and  paid 
over  the  interest  of  the  money  during  the  life  of  the  longest  liver, — ^held, 
upon  the  death  of  this  party,  when  the  funds  became  divisible, 

1.  That  the  shares  of  the  legatees,  subject  to  the  life-interest  of  their 
.  parents^  vested  in  them  a  morte  testatoris. 

2.  That  the  succession  was  not  Scotch  property  in  regard  to  the  right 
of  the  legatees,  and  therefore  did  not  require  con6rmation  to  transmit  it, 
and  consequently  that  a  proportional  part  of  the  shares  of  two  of  the 
legatees  who  died  intestate  vested  in  a  sister  who  had  survived  them,  but 
who  had  died  before  the  liferentcrs,  and  without  confirmation,  and  trans- 
mitted to  her  next  of  kin.  No.  76,  Smith  v.  Macbeth  and  Others,  30 
May  1834,  p.  341. 

• See  Husband  and  Wife.     No.  100,  p.  437. 

Forum  competens.    See  Jurisdiction.     No.  US,  p.  495. 

H. 

Homologation.    See  Husband  and  Wife.    No.  28,  p.  140. 

Husband  and  Wife.  A  husband  and  wife  having  executed  a  mutual 
settlement,  conveying  to  the  survivor  the  whole  heritable  and  moveable 
property  that  should  belong  to  either  or  both  of  them  at  the  dissolution 
of  the  marriage,  reserving  power  to  the  husband  to  dispose  of,  or  to  con- 
tract debts  upon  the  heritable  subjects  without  the  wife's  consent ;  and 
the  husband  having  afterwards  lent  money  on  an  heritable  bond,  taken 
payable  *  to  the  longest  liver  of  them  two  in  conjunct  fee  and  liferent,  for 
'  her  liferent  use  only,  and  to  his  heirs  and  assignees  in  fee ;'  and  the 
husband  having  predeceased,  leaving  considerable  real  and  personal 
estate, — ^found,  1.  That  the  settlement  was  revocable  by  the  husband, 
both  as  a  donatio  inter  virum  et  uxorem,  and  in  virtue  of  his  reserved 
powers.  2.  That  the  settlement  was  effectually  revoked,  to  the  extent 
of  restricting  the  wife's  right,  under  the  bond,  to  a  liferent  only,  thangh 
there  were  extraneous  circumstances  tending  to  shew  that  such  was  not 
the  husband's  actual  intention.  No.  18,  Hendersons  Trustees  v.  TuU 
loch,  27  Nov.  1833,  p.  106. 

■  A  married  woman's  privilege  of  exemption  from  im- 
prisonment for  civil  debt,  held  not  to  apply  where  the  woman  carries 
on  a  separate  business,  and  her  husband  is  not  resident  within  Scotland. 
No.  20,  Orme  v.  Diffors,  SO  Nov.  1833,  p.  114. 

A  trust  settlement,  mortis  causa,  having  been  exe- 


cuted by  a  husband,  whereby  provisions  were  made  in  favour  of  the 
widow  much  inferior  in  amount  to  what  she  was  by  law  entitled  to,  in 
name  of  terce  and  jus  relictse,  and  even  these  were  defeasible,  in  tfae 
event  of  her  second  marriage,  and  the  trustees,  the  widow  being  one  of 
them,  having,  for  ten  years,  acted  generally  on  the  footing  that  the  set- 
tlement was  a  binding  one,  but  without  any  express  acknowledgment  to 
that  effect  by  the  widow,  who  had  in  the  meantime  entered  into  a  second 
marriage,^— found,  that  she  was  not  barred  from  afterwards  claiming  her 
legal  rights,  in  respect  that  any  alleged  acts  of  homologation  on  her  put 
were  held  to  be  done  in  ignorance  of  these  rights,  and  could  not  there- 
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Husband  and  Wipe  continued, 
fore  be  construed  into  a  renunciation  of  them.    No.  28,  Scott's  Trustees 
V.  Dickson,  17  Dec,  1833«  p.  140. 

See  Jurisdiction.     No.  58,  p.  278. 

The  want  of  a  judicial  ratification  by  a  wife,  of  a 

bond  and  disposition  in  security,  granted  by  her  oyer  her  separate  pro- 
perty, for  a  debt  due  by  her  husband,  does  not  per  se  render  the  deed 
null.     No.  66,  M*Lavos  v.  Risk,  1  March  1834,  p.  297. 

A  domiciled  Scotchman  having  raised,  in  the  court 


here,  an  action  of  divorce,  on  the  ground  of  adultery  committed  abroad, 
against  his  wife,  an  Englishwoman,  who  had  been  married  in  England, 
and  was  resident  abroad, — found,  1.  That  the  domicil  of  the  husband 
was  the  domicil  of  the  wife,  and  that  the  wife  was  sufficiently  cited  by 
an  edictal  citation,  without  a  copy  of  the  summons  being  left  for  her  at 
the  domicil  of  her  husband  in  Scotland,  personal  intimation  of  the  action 
having  been  made  to  the  lady.  2.  AUhoagh  the  marriage  had  been  eon* 
tracted  in  England,  it  was  competent  for  the  pursuer,  being  a  domiciled 
Scotchman,  to  raise  his  action  of  divorce  in  the  Scotch  courts.  No.  100, 
Warrender  v,  Boscawen,  28  June  1834,  p.  437. 

Hypothec  Found,  that  an  agent's  right  of  hypothec  over  the  titles  of  an 
entailed  estate,  for  a  business  account  incurre<l  by  an  heir  of  entail  in  pos- 
session, was  not  effectual,  after  the  death  of  the  employer,  against  an  ad* 
judging  creditor  of  the  entailer.  No.  54,  Callender  v,  Anderson^  11  Feb. 
1834,  p.  252. 

An  accepted  missive  of  lease,  binding  the  proprietor  to  fur- 
nish the  premises  let  with  a  supply  of  water  and  steam-power,  from  his 
adjoining  property,  for  such  sums,  distinct  from  the  rent  of  the  proper 
subjects  of  the  lease,  as  should  be  afterwards  fixed  by  third  parties,-— 
found  to  give  him  a  preference  for  these  sums  over  the  tenant's  other 
creditors,  in  virtue  of  his  hypothec.  No.  82,  Tennent  v.  Cattems^ 
6  June  1834,  p.  360. 

An  heritable  creditor,  after  obtaining  a  decree  of  maills  and 


duties  against  the  tenants  of  the  subject  over  which  his  security  extend- 
ed, having  allowed  the  debtor — who  was  proprietor — to  enter  into  pos- 
session of  the  subjects,  under  the  firm  of  a  company  of  which  be  was  the 
sole  partner ;  and  having  brought  a  sequestration  against  the  company  as 
his  tenants,  but  having  failed  to  make  out  any  agreement  for  a  lease  with 
the  debtor  and  proprietor  or  the  company ; — found,  that  he  was  not  en- 
titled, under  his  decree  of  maills  and  duties,  or  sequestration,  to  interdict 
a  poinding  at  the  instance  of  a  personal  creditor  of  the  company.  No.  92, 
Railton  v.  Muirhead,  20  June  1834,  p.  401. 

I. 

Implied.  Condition.    See  Agent  and  Client,    No.  7,  p.  32. 

Implied  Obligation.  Road  trustees,  as  empowered  by. a  local  turnpike 
act,  having,  by  a  minute  at  a  general  meeting,  authorised  a  committee  of 
their  number  to  borrow  money,  but  limiting  the  security  to  the  tolls  on 
that  line  of  road  to  which  the  money  was  to  l)e  applied,  and  that  com- 
mittee having  granted  bond  for  the  sum,  binding  themselves,  and  all  the 
other  trustees,  without  any  limitation  of  the  security  to  the  tolls  of  that 
particular  line,  and  the  minutes  of  the  trustees  not  having  been  communi- 
cated to  the  lender, — foand,  that  the  security  extended  over  the  whole 
district  of  roads  to  which  the  act  applied,  and  interest  having  been  paid 
on  the  bond  for  several  years,  it  was  not  competent  to  challenge  the 
power  of  the  committee  to  grant  a  bond  in  the  terms  in  question.  No.  14, 
Threshie  v.  Ht/slop,  21  Nov.  1833,  p.  94. 

Implied  Will.   The  legitimation  of  a  daughter  by  the  subsequent  marriage 
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Implied  Will  continued. 
of  ber  mother,  banng  given  her  a  right  to  thti«  in  provisiotts  settled  by 
her  father  upon  his  children  of  a  former  marriage,  fthe  waa  ionnd  not 
entitled  to  claim  also  a  Mparate  provision  made  in  her  faronr  by  ber 
bther  while  she  was  illegitimate.  No.  SS,  Nasmi/th*s  Trustees  v,  Na^ 
smytky  19  Dec.  1833,  p.  160. 

Interdict*    See  Appeal*   No*  10,  p.  43. 

Irritancy.    See  lack.   No.  102,  p.  447. 

J. 
Jurisdiction.    See  Poor*    No.  3,  p.  12. 

-    A  local  road  act  having  declared)  that  any  complaiat  agafaist 

the  trustees  (or  any  thing  done  in  execution  of  the  act,  is  only  eompeteat 
before  the  quarter  sessions  of  the  county,— ibund,  that  where  there  has 
been  a  deviation  from  the  act,  the  Jurisdiction  of  the  Court  of  Session  is 
not  excluded.    No*  21,  Grant  v.  Gordon^  3  Dee.  1833,  p.  116. 

An  action  before  the  Sheriff,  at  the  instance  of  the  Magis- 


trates of  a  royal  buigh,  for  removing  their  town*clerk  from  premises 
occupied  by  him  for  the  performance  of  his  public  duties,  and  alleged  to 
have  been  assigned  to  him  as  pertinent  of  his  office, — ^found  incompeieot* 
No.  23,  Magistrates  of  Dundee  v.  Kerr,  6  Dec.  1833,  p.  124. 

An  action  being  brought  before  the  Justices  of  Peace  for- 


mally upon  the  Justice  of  Peace  small  debt  act,  stat.  6  Greo.  IV.  c.  48, 
the  decree  pronounced  in  it  cannot  be  brought  under  review  by  suapen- 
8ion>  upon  the  ground  that  the  cause  of  action  arose  under  the  pawn- 
brokers*  act,  (stat.  39  and  40  Geo.  III.  c  99,)  and  that  the  decree  wss 
erroneous  under  that  statute.  No.  40,  Henderson  v.  Wilson^  18  Jan. 
18S4,  p.  184. 

An  action  is  competent  before  the  Court  of  Seeaion  for 


1** 


dissolving  a  marriage  contracted  in  England  by  English  parties,  on  the 
ground  of  adultery  committed  in  Scotland,  where  the  parties  resided  up- 
wards of  forty  days  before  the  action  is  instituted,  and  where  the  defenifar 
was  personally  cited.  No.  68,  ddaker  v.  Her  Husband,  20  Jan.  1834^ 
p.  278. 
■  —    See  Stat.  4  Geo.  IV.    No.  84,  p.  371. 

See  Competition.    No.  91,  p.  398. 

A  petition  and  complaint  to  the  Court  of  Session,  for  con- 


tempt of  authority  of  an  inferior  judge,  of  which  he  himself  may  taka 
cognisance,  is  incompetent.  No.  95,  Munro  v.  Tkamsoni  24  Jnne  1884, 
p.  414. 

See  Husband  end  Wife.    No.  100,  p.  437. 

See  Process.    No.  106,  p.  460. 

Neither  the  forum  originis  nor  the  locus  contractus  are 


sufficient,  per  se,  to  found  jurisdiction  against  a  foraigner  in  a  question 

of  status,  unless  he  has  been  cited  in  this  country.     No.  113>  fFM>e. 

Laye,  U  Jnlif  1834,  p.  495. 
Jfry  Trial.     Form  of  issue.     No.  32,  Jeffra^  v%  Simpson't  Tnaites, 

19  Dec.  1833,  p.  159. 

See  Process.    No.  105,  p.  460. 

Jns  Tbrtii.    See  Hi/pothec    No.  54,  p.  252. 

K. 

King.    See  Title  to  pursue.    No.  38^  p.  1 76* 

Kirk.^  When  a  pamh  church  is  capable  of  being  repaired  and  put  into 
eeiTiceable  order,  by  a  reasonable  outlay,  much  less  than  the  expense  of 
building  it  anew,  it  is  not  competent  for  the  Presbytery  to  ordain  tbe 
heritors  to  build  a  new  church,  more  convenient  and  adequate  to  the  ia- 
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Kirk  continued. 

creased  popnlatioii  of  the  ptrich.     No.  25»  Murray  and  Oiktrs  v*  Pret^ 
fyiefy  ofGUugoaty  U  Dec  1833»  p.  129. 

L. 

LrANi>L.oKD  AND  TENANT.  I.  A  landlord,  who  hftd  seqnestnled  the  crop 
upon  «  farm  for  the  carrent  rent,  haTing  told  the  crop  under  a  letter  from 
the  teoBAt,  giTing  hUn  authority  *  to  apply  the  proceeds  in  payment  of 
*  rents  doe  hy  me,  withont  applying  for  or  obtaining  warrant  from  the 
^  Sheriff/  and  the  proceeds  of  the  reap  haying  considerably  exceeded  the 
rent  for  which  sequestration  had  been  awarded,-*foand,  in  a  competition 
with  a  creditor  of  the  tenant,  who  had  arrested  in  the  hand  of  the  pnr- 
chaaers,  that  the  landlord  s  preference  was  only  to  the  extent  of  the  car- 
rent  rent,  and  not  for  prior  arrears,  and  that  the  arrestment  was  preferable 
over  the  snrplns.  II,  Where  expenses  have  not  been  fonnd  due  in  the 
inferior  coart,  it  is  competent*  in  an  advocation,  to  award  these  expenses 
to  the  respondent,  without  an  advocation  by  him  to  that  effect.  No.  30, 
Yotin^  and  Oihen  o.  WeUh^  19  Dec.  1833,  p.  151. 

LtAW-AcBNT.    See  Hypoihee.    No.  54,  p.  252. 

See  Reparation.    No.  97,  p.  422. 

See  Process.    No.  98,  p.  426. 

Lkgacy.    See  Implied  Will.    No.  33,  p.  160. 

See  Competition.    No.  63,  p.  287. 

-     See  Provision  to  Heirs  and  Children.   No.  75,  p.  335. 

See  jPomgTi.    No.  76,  p.  341. 

Letter  of  Credit.    See  Cautioner    No.  108,  p.  468. 

M. 
Mandate.    See  Process.    No.  2,  p.  10. 
Minor.    See  Presumption.    No.  47,  p.  205. 

■  I.  A  bill  having  been  granted  by  a  minor,  along  with  another 
party,  for  tavern  expenses  on  a  shooting  excarsion,— 4bnnd,  that  a  charge 
directed  against  him,  but  not  against  his  curators,  was  irregular.  IL  In 
a  BQspensioB  of  the  charge,  a  redaction  being  repeated,  and  Uie  parties 
having  agreed  that  their  respective  pleas  should  be  discussed  in  the  sus- 
pension, as  if  the  action  of  reduction  had  been  conjoined  therewith,— 
found,  in  the  circumstances  of  the  case,  the  bill  was  not  reducible  on  the 
head  of  minority.  No.  65,  Wilkie  v.  Dufdop  and  Company^  28  Feb. 
1834,  p.  294. 

N, 
NoBiLE  Officicm.    See  Trust.    No.  52,  p.  235^ 
Non-entry.    See  Superior  and  Vassal.    No.  53,  p.  245. 

O. 
Oath  of  Party.    In  a  reference  of  a  claim  of  debt  against  certain  road- 
trustees  to  the  oath  of  one  of  their  number,  found  incompetent  to  examine 
him  in  regard  to  transactions  which  occurred  before  he  came  to  act  as  A 
tmstee.    No.  9,  Hotson  r.  Threshie,  16  Nov.  1833,  p.  42. 

P. 

Pactum  illicitum.    See  Bankrupt.    No.  22,  p.  120. 
See  Proof.    No.  24,  p.  125. 

■  A  candidate  for  the  trusteeship  on  a  sequestrated 
estate,  who,  with  that  view,  had  obtained  mandates  to  act  for  creditors, 
having  withdrawn  from  the  competition,  and  voted  for  his  opponent,  in 
consequence  of  receiving  from  the  latter  an  obligation  to  communicate  a 
share  of  the  commissioa  he  might  receive  as  tni9tee,-^ound  not  lii4>le, 
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Pactum  illicitum  continued. 
in  the  character  of  a  partner  of  the  tmstee,  for  the  tmstee'e  mtMppro- 
priation  of  the  tmst-fands,  or  repetition  of  his  share  of  commisaioD  voder 
the  agreement.    No.  46,  M*  Taggart  v.  Jioberton,  25  Jan.  18S4,  p.  204. 

Part  and  Pertinent.  When  the  land  conveyed  in  a  feu-charter  k  de- 
scribed of  a  certain  extent,  and  also  as  being  bounded  by  certain  marches, 
it  is  not  the  measurement,  hut  the  marches  described  in  the  charter,  which 
forms  the  limits  of  the  vassal's  right,  beyond  which  he  cannot  prescribe  a 
right  of  property.    No.  64,  Ure  v.  Anderson^  26  Feb.  1834,  p.  291. 

Personal  and  Heal.  A  real  burden  cannot  be  constituted  by  implication, 
but  tile  land  itself  must  be  charged  with  it  in  direct  and  aDM)nivocal 
terms.  No.  27,  Forbes* s  Trustees  v.  Gordon* s  Assignees^  l^Dec.  1833, 
p.  137. 

Poinding.    See  Competition.    No.  91,  p.  398. 

. See  Hypothec.    No.  92,  p.  401. 

Poor.  The  heritors  and  kirk- session  of  a  parish  baring,  at  a  meeting  for 
that  purpose,  passed  a  resolution,  fixing  the  amount  and  mode  of  asaen- 
ment  for  the  poor,  and  the  collector  authorised  by  them  having  raised  an 
action  against  one  of  the  heritors  who  had  refused  payment  of  the  ahaie 
localled  upon  him,  on  the  ground  that  the  mode  of  assessment  fixed  oo 
was  illegal,  and  the  Sheriff  having  given  decree  against  him  for  the  sum 
claimed, — ^held,  in  an  advocation  at  his  instance,  1st,  That  the  Sheriff  bad 
no  power  to  inquire  into  the  legality  of  the  assessment,  or  to  review  the 
decisions  of  the  heritors ;  and,  2dly,  That  an  advocation  of  the  Sheriffs 
judgment  was  not  a  competent  form  to  try  the  legality  of  the  aaaeaameBt 
No.  3,  Pollock  V.  Robertson,  12  Nov.  1833,  p.  12. 

Possession.    See  Part  and  Pertinent,   No.  64,  p.  291. 

Prescription.    See  Tailzie,    No.  13,  p.  55. 

■  See  Warrandice.    No.  49,  p.  210. 

The  septennial  limitation  of  cautionary  obligations  is  not 

applicable  to  an  heritable  bond  and  disposition  in  security,  where  there  is 
no  persona]  obligation  of  cautionry  contracted.  No.  66,  M^Laws  v. 
Risk,  1  March  1834,  p.  297. 

Presumption.  Circumstances  in  which  paytaents  by  an  elder  brother,  for 
the  education  and  maintenance  of  a  younger  brother,  a  minor  without 
funds,  held  to  have  been  made  ex  pietate,  so  as  to  exclude  any  claim  for 
repetition  at  the  instance  of  the  creditors  of  the  elder  brother.  No.  47, 
Drummond  v.  Svoayne,  28  Jan,  1834,  p.  205. 

— A  merchant  having  granted  an  heritable  bond  to  another 

merchant,  on  the  narrative  of  a  certain  sum  presently  borrowed,  although 
there  was  no  evidence  of  any  advance  of  money  from  the  books  of  either 
the  debtor  or  creditor,  or  otherwise,  while,  at  the  date  of  the  bond,  the 
company  of  which  the  former  was  a  partner  were  debtors  to  the  latter  in 
current  obligations ; — found,  that  these  obligations  being  retired  by  the 
company,  no  claim  under  the  bond  lay  against  the  granter.  No.  99, 
Thomson's  Trustees  v.  ^fonteith'*s  Trustee,  27  June  1834,  p.  435. 

See  Succession.    No.  Ill,  p.  475. 


Presumed  Will.  A  party  baring,  by  a  general  disposition  and  settlement, 
conveyed  her  whole  property  to  her  sisters  at  her  death, — found  that  this 
carried  a  principal  sum  left  by  a  third  party  (posterior  to  the  settlement) 
to  trustees,  with  directions  to  pay  her  an  annuity,  corresponding  to  the 
legal  interest,  during  her  life,  and  with  power  to  her  to  dispose  of  the 
principal  sum  at  her  death.  No.  54,  Gordon  v.  MaxmeWt  Trustees, 
1 1  Feb.  1834,  p.  246. 

Prisoner.    See  Dies  inceptus.    No.  5,  p.  23. 

Process.  Found  that  a  defender  who  had  left  this  country  was  bound'to 
eist  a  mandatary  to  be  responsible  for  the  expenses^  although  an  arrest- 
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Process  coniinued, 
'  menl  of  bis  fankiture,  which  was  sufficient  to  corer  the  debt  and  ezpeiiMs» 
bad  been  discharged,  npon  consigning  a  sum  eqoal  to  the  amount  of  the 
debt.    No.  3,  Brown  v.  Lindley,  12  Ntn.  1833,  p.  10. 

See  Arbitration,    No.  8,  p.  38. 

See  Appeal,    No.  10,  p.  43. 

■  —    Found  fatal  to  a  summons  in  the  Sheriff-court,  that  it  was  sign- 

ed by  a  substitute-clerk,  under  a  commission  by  the  depute-clerk;  who 
had  no  power  to  grant  a  substitution,  although  the  substitution  was  ap- 
proved of  by  the  principal  clerk,  and  the  objection  was  not  stated  till 
after  the  record  had  been  made  up  and  a  proof  led.  No.  1 1,  Cumming 
V.  Munroy  19  Nov,  1833,  p.  46. 

1.  A  summons  of  declarator  of  marriage,  on  the  ground  of 


courtship  followed  by  concubitus,  containing  an  alternative  conclusion  for 
damages  on  the  head  of  seduction,  in  case  the  pursuer  should  fail  to  esta- 
blish the  marriage,  found  relevant  to  support  the  conclusion  for  damages 
after  the  conclusion  for  declarator  of  marriage  was  judicially  abandoned. 
2.  The  defender  in  such  a  case  being  bankrupt,  and  the  cause  being  aban- 
doned by  the  trustee  in  his  sequestration,  was  allowed  to  maintain  his 
defence  against  the  action,  withcut  finding  caution  for  the  expenses  of 
process.    No.  12,  Robertson  v.  Henderson^  19  Nov,  1834,  p.  52. 

See  Statute,  6  Geo.  IV.  c.  48,    No.  16,  p.  103. 

It  is  incompetent  to  apply  to  a  Lord  Ordinary  for  a  warrant  to 


transmit  a  process  in  which  decree  has  been  extracted,  for  the  purpose  of 
being  produced  in  an  action  depending  before  his  Lordship, — the  Court 
alone  having  power  to  grant  such  warrant.  No.  17,  Dunbar  v.  Grants 
23  Nov.  1833,  p.  105. 

Suspension,  before  extract,  of  a  judgment  decerning  a  tenant  to 


remove,  found  competent,  advocation  being  prohibited  in  actions  of  re- 
moving.   No.  26,  Ross  V.  Webster,  12  Dec.  1833,  p.  135. 
— —    See  Ranking  and  Sale.    No.  29,  p.  148. 

Four  parties  having  raised  an  action  of  damages  against  their 


landlord,  in  the  character  of  joint  tenants  of  a  farm,  which  was  submitted 
to  arbitration  by  three  of  the  pursuers  and  the  landlord,  and  a  decree- 
arbitral  having  been  pronounced,  and  the  action  having  thereafter  fallen 
asleep, — found,  that  the  fourth  party  was  entitled  to  insist  in  a  process  of 
wakening,  notwithstanding  the  submission.  No.  41,  Mackintosh  v.  Ro' 
bertson,  23  Jan.  1834,  p.  186. 

Objection  to  the  execution  of  a  summons,  that  it  bore  that  a 


copy  was  left  with  a  woman  in  the  defender  s  house,  without  mentioning 
that  she  was  the  defender's  servant,  repelled.  No.  48,  Lord  Kintore  v* 
Lows  Trustees,  28  Jan.  1834,  p.  209. 

See  Teind.    No.  57,  p.  270. 

Decree  in  absence  having  been  pronounced  on  a  summons,  in 


which  the  execution  of  citation  did  not  contain  the  names  of  witnesses, 
and  was  not  subscribed  by  them,  and  the  decree  having,  on  these  grounds, 
been  challenged,  both  in  a  suspension  and  in  an  action  of  reduction,  in 
which  latter  process  the  record  was  closed,  it  being  proposed  in  the  sus- 
pension to  turn  the  charge  into  a  libel, — ^held,  in  these  circumstances,  that 
this  was  incompetent.  No.  59,  Henderson  v.  Thomson,  21  Feb.  1834^ 
p.  280. 

A  person  having  a  general  claim  against  the  whole  body  of  cre- 


ditors who  have  claimed  and  ranked  on  a  bankrupt  estate,  is  not  entitled 
to  single  out  one  or  more  of  their  number  against  whom  to  bring  his 
action,  without  calling  the  others,  before  it  has  been  ascertained  whether 
his  claim  lies  against  the  creditors  individually  and  personally,  and  whether 
they  are  liable  singuli  in  solidum,  or  only  pro  rata,  or  whether  they  are 
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bound  conjanctly  and  •e^erally,  or  otherwise.    No.  61,  KtrUand  o.  Ca- 

deU  and  Allan,  21  Feb.  18S4,  p.  283. 
' Application  to  have  sabjeets  in  a  ranking  and  sale  sold  ovt  of 

Edinburgh,  refused.    No.  62,  Benni^,  22  Feb.  1834,  p.  286. 

A  bankrupt  having,  in  a  bill  of  suapension  and  interdict,  pre- 


aented  against  a  poinding  by  his  creditor,  stated,  as  one  of  the  reasons  ef 
euspension,  that  the  poinded  goods  were  not  bis  property,  but  the  pro- 
perty of  his  SOB,  held,  that  he  had  not  a  title  to  punme,  and  that  the  bill 
of  suspension  was  therefore  incompetent.  No.  67,  McLaren  v,  Rawiay^ 
1  March  1834,  p.  303. 

Circumstances  in  which  a  <iefender  was  allowed,  after  dosing 


the  record,  to  produce  documents  which  were  in  his  bouse  at  the  tin^ 
altlioug^,  as  he  alleged,  he  had  then  made  a  strict  but  ineffeetnal  eearch 
for  them, — it  being  also  hekl  that  his  agent,  and  the  members  of  his  family, 
were  admissible  witnesses  to  prove  that  the  documenta  had  been  acciden- 
tally discovered  after  the  record  was  closed.  No.  68,  WUkie  o.  Jackton^ 
4  March  1834,  p.  S06« 
■  ■  See  Cautioner,    No.  74,  p.  828. 

A  decree  of  preference  pronounced  in  abeenoe  ta  a  mvltiple- 


poinding,  held  not  to  be  a  res  judicata,  but  to  be  reducible  after  the  ex- 
piration of  several  years,  on  relevant  grounds,  at  the  instance  of  a  party 
for  whom  no  claim  was  given  in,  although  he  had  been  cited  to  the  action, 
and  had  lodged  a  formal  representation  against  the  decree  of  prefereeoe, 
but  without  stating  the  merits  of  the  case.  No.  76,  Smith  v.  Lauder^ 
SO  May  1884,  p.  341. 
■  When  a  decree  in  absence  under  the  statute,  10  Goo«  III.  e.  51, 


constituting  a  claim  against  the  succeeding  heirs  of  entail  for  the 
of  improvements  on  the  entailed  estate,  has  not  been  challenged  within 
the  statutory  limitation,  the  next  heir  being  duly  cited  to  die  aetioDy  it  is 
not  a  relevant  defence  by  such  heir,  in  a  subsequent  action  for  payment, 
that  the  statutory  notices  of  the  intended  improvements  were  not  served 
upon  him.  No.  77,  Lindsay  v.  Anstrulher,  30  May  1834^  p.  349. 
-— ^    See  Execution.     No.  79,  p.  354. 

See  Stat.  4  Geo.  IF.  e.  49.     No.  84,  p.  371. 

In  a  suspension  of  a  charge  for  payment  of  a  bill  under  1*25, 


on  the  ground  of  its  nullity  in  respect  of  a  vitiation  in  the  date^  an  appli- 
cation to  have  the  charge  turned  into  a  libel  refused.  No.  85,  Forrest  v. 
Thomson,  13  June  1834,  p.  378. 

In  a  reduction-improbation  of  a  service  and  retonr,  the  proper 


way  of  taking  the  proof  is  by  commission,  and  not  by  remitting  the  action 
to  be  tried  by  a  jury.  No.  86,  Anderson  v.  Anderson,  13  i/une  1834^ 
p.  380. 

Certain  creditore  in  an  heritable  bond  baling  brought  an  aetioo 


against  the  debtor's  agent,  on  the  narrative  that  they  had  been  induced  to 
advance  the  money  on  the  false  representations  of  the  debtor  and  bis 
agent,  whereby  they  had  described  the  lands  as  unentailed,  and  of  a  cer- 
tain annual  value,  whereas  they  knew  that  the  greater  part  of  them  were 
entailed,  and  of  greatly  lower  value ;  and  concluding  alternatively  against 
the  agent  for  payment  or  relief  of  the  bond,  or  payment  of  the  lose,  bnt 
without  setting  forth  any  actual  damage,  or  any  fact  from  which  damage 
must  necessarily  arise ; — ^held,  that  the  conclusions  of  the  summona  were 
not  regularly  or  legally  deduced,  according  to  the  form  and  nature  of  the 
action,  and  that  the  same,  therefore,  ought  to  be  dismissed,  reserving  to 
the  pursuers,  if  so  advised,  to  bring  a  new  action.  No.  96,  Martin  and 
Others  v.  Goldie,  27  June  1884,  p.  426. 
A  petition  and  complaint  under  the  bankrupt  act  cannot  fall 
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Bsleep  during  a  remit  to  the  Lord  Ordinary.    No.  101,  i4  v.  B,  28  June 
1834,  p.  447. 

■  A  motion  for  a  new  trial  on  the  gromid  of  misdirection  of  the 

Jodge  in  point  of  law,  refused  as  incompetent,  the  exception  not  hanng 
been  tendered  at  the  trial.    A  v.  B^  I  July  1834,  No.  105,  p.  460. 

. —    In  an  action  of  damages  against  a  juryman  in  a  criminal  trials 

for  having  wilfully  and  malicioosly  caused  an  irregnlai*  and  improper 
verdict  to  be  returned,— held,  that  it  was  not  competent  for  the  Court 
of  Session  to  inquire  whether  the  verdict  was  illegally  returned  and  re- 
corded,  in  consequence  of  the  proceedings  of  any  juryman  during  the  trialy 
and  therefore  action  dismissed.  No.  106,  Mcintosh  v.  Fraser^  3  July 
1834,  p.  460. 

It  is  not  competent  to  waken  a  summary  action  in  the  inferior 


court  by  a  summary  application :  it  can  only  be  done  by  a  summons  of 
wakening.  No.  110,  Robertson  v.  Bryce  and  Buchanan^  8  July  1834, 
p.  473. 

See  Bankrupt    No.  107,  p.  463. 


Proof.    See  Trust.    No.  6,  p.  26. 

■  ■  In  a  declarator  of  marriage  at  the  instance  of  a  woman  and  her 

children,  in  which  a  letter  of  the  defender  was  founded  on  as  constituting 
marriage,  or  at  least  as  important  evidence  of  the  fact,  the  defender  was 
allowed  to  prove  that  the  letter  was  delivered  to,  and  received  by  the  pur- 
suer, on  the  mutual  understanding  that  it  was  to  be  used  only  for  the 
purpose  of  deceiving  third  parties.  No.  24,  Stewart  v.  Menzies,  6  Dec. 
1833,  p.  125. 

See  Process.    No.  68,  p.  306.    No.  86,  p.  380.  No.  106,  p.  460. 

See  Bankrupt,    No.  80,  p.  356. 

The  Christian  name  of  the  disponee  in  a  trust- disposition  and  set- 


tlement having  been  written  throughout  the  deed,  except  in  the  testing 
clause,  upon  erasnre8,-^fonnd  not  competent  to  prove,  by  the  writer  and 
instrumentary  witnesses,  that  the  erasures  and  superindactions  were  made 
in  presence,  with  the  knowledge  and  at  the  desire  of  the  granter,  imme- 
diately before  be  subscribed  the  deed,  and  that  the  testing  clause  was 
also  filled  up,  at  that  time,  in  his  presence.  No.  94,  Amoit  v,  Kedder, 
24  June  1834,  p.  409. 

1.  Held  incompetent  to  prove,  by  parole  testimony,  the  conditions 


of  an  alleged  agreement,  relating  to  herit^,  followed  by  rei  interventns ; 
but  the  acts  inferring  rei  interventns  may  be  so  proved.  2.  A  party  not 
barred  from  objecting  to  parole  proof  at  the  trial,  by  acquiescing  in  an 
interlocutor  of  the  Lord  Ordinary  remitting  the  cause  to  a  jury ;  but  on 
a  new  trial  being  granted,  neither  party  found  entitled  to  expenses.  No. 
104,  McLean  v.  Richardson^  1  July  1834,  p.  456. 

Property,    See  Part  <ind  Pertinent,    No.  64,  p.  29i. 

Provision  to  Heirs  and  Children.  See  Tailzie,  No.  37,  p.  171.  No. 
87,  p.  383. 

■  ■  ■   See  Competition.  No.  63,  p.  287. 

■     ■     ■  A  testator  having  bequeathed  his 

moveable  property  in  a  mortis  causa  settlement  to  the  disponee  of  his 
heritable  estate,  and  the  substitutes  succeeding  to  him  therein,  and  also 
having  declared  that  the  legacies  and  other  provisions  contained  in  his 
settlement  shovld  be  real  burdens  on  the  institute  and  other  heirs  suc- 
ceeding to  the  land, — found,  that  the  moveable  property  to  which  the  in« 

'  etitute  sucoeeded  became  part  of  his  estate,  and  devolved  to  his  nearest 
of  kin,  and  not  to  the  substitutes  succeeding  him  in  the  lands,  but  that 
such  nearest  of  kin,  upon  taking  the  moveable  soccession  of  the  ancestor, 
was  bound  to  relieve  the  heirs  succeeding  to  the  lands  of  part  of  the  pro- 
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Provision  to  Heirs  and  Children  continued, 

▼isioDs  imposed  upon  them  by  the  ancestor,  pro  rata  of  the  value  of  tbc 
respective  estates.    No.  75,  Grahams  v.  Grahams,  27  itfiory  1834s  p.  335. 

SeeFiar.    No.  112,  p.  481. 

Public  Officer.    See  Jurisdiction.    No.  23,  p.  124. 

R. 
Ranking  and  Sale.  Whether  an  appeal  in  a  process  of  ranking  and  aale 
carries  up  the  corresponding  process  of  sequestration  to  the  court  of  re- 
view, so  as  to  render  it  incompetent  for  the  Court  to  grant  a  irarrant 
upon  the  judicial  factor  in  the  sequestration,  pending  the  discussion  of  the 
appeal.  No.  29,  Scottish  Union  Insurance  Company  v.  Ferrier,  17  Dec 
1833,  p.  148. 

■  ■  See  Process,    No.  62,  p.  286. 

Removing.    See  Process,    No.  26,  p.  135. 
Reparation.    See  Bankrupt,    No.  44,  p.  199. 

Held  that  a  party  was  liable  for  the  contents  of  a  bill  lost 


by  him  while  in  his  custody  as  law-agent  of  the  creditor,  and  that  it 
not  incumbent  on  the  latter  to  have  made  any  claim  on  the  estate  of  the 
acceptor  for  the  debt  in  the  bill,  when  he  was  thus  disabled  from  pro- 
ducing the  bill  itself.  No.  97,  Macfarlane's  Executors  v,  Ferguson^ 
27  June  1834,  p.  422. 

See  Process,    No.  98,  p.  427. 


Res  Judicata.    No.  76,  p.  341.     No.  104,  p.  456. 
Road  Act.    See  Jurisdiction.    No.  21,  p.  116. 

S. 
Sequestration.     See  Ranking  and  Sale.    No.  29,  p.  148. 

See  Bankrupt,  No.  34,  p.  163.     No.  44,  p.  199.     No. 

55,  p.  258.     No.  80,  p.  356.     No.  83,  p.  367.     No.  107,  p.  463. 

■       See  Superior  and  Vassal,     No.  42,  p.  189. 

.— — See  Cautioner,    No.  45,  p.  202. 

See  Pactum  illicitum.     No.  46,  p.  204. 

See  Trust,    No.  52,  p.  235. 


Service  of  Heirs.     See  Process,    No.  86,  p.  380. 
Society.     See  Process,     No.  41,  p.  186. 

See  Pactum  illicitum.     No.  46,  p.  204. 

SoLiDUM  ET  PRO  RATA.     See  Process.    No.  61,  p.  283. 

Statute.     1672,  c.  2.     See  Tutors  and  Curators.    No.  31,  p.  155. 

1672,  c.  6.     See  Execution,     No.  79,  p.  354. 

1695,  c.  5.     See  Prescription,     No.  66,  p.  297. 

1696,  c.  5.     See  Bankrupt.     No.  96,  p.  415. 

1696,  c.  25.     See  Trust.    No.  6,  p.  26. 

20  Geo.  11.  c.  43.     See  Cautioner.    No.  74,  p.  328. 

10  Geo.  IIL  c.  51.     See  Tailzie,    No.  4,  p.  16. 

See  Process.    No.  77,  p.  349. 

— ^— •     See  Competition,    No.  91,  p.  398. 

54  Geo.  III.  c.  137.     See  Bankrupt.     No.  83,  p.  367. 

4  Geo.  IV.  c.  49.  (General  Turnpike  Act.)     Advocation 

of  a  judgment  pronounced  by  a  Sheriff  upon  an  application  under  the  a- 
bove  statute,  complaining  of  road  trustees  having  erected  a  toll-bar,  where, 
it  was  alleged,  they  had  no  power  to  do  so, — ^found  incompetent,  the  She- 
riff's judgment  being  declared  by  that  statute  not  to  be  subject  to  review 
by  advocation,  suspension  or  reduction.  No.  84^  InchbeUy  Road  TnU" 
tees  V.  Gourlay  and  Company,  1 2  June  1834,  p.  371. 

6  Geo.  IV,  c.  48,  sect.  15.     A  summons  of  reduction  of  a  de- 


cree of  the  Justices  of  Peace,  libelling  oppression  and  malice,  found  in< 
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competent,  in  respect  of  being  called  without  caution  hariog  preTiouftly 
been  fonnd,  as  required  by  the  above  statute.  No.  16,  Crombie  v.  Lan- 
dale  and  Pride,  23  Nov.  1833,  p.  103. 

See  Jurisdiction.    No.  40,  p.  184. 

See  Process.     No.  68,  p.  306, 

3  and  4  Wil.  IV,  c.  76.     See  Burgh  Royal.    No.  85,  p.  166. 

Substitute  and  conditional  Institute.     See  Provision  to  Heirs  and 

Children.     No.  75,  p.  335. 

; See  Fiar,  No.  112.  p.  48). 

Succession.  A  testator  having,  by  a  mortis  causa  deed,  conveyed  certain 
lands  in  ftivonr  of  his  second  son,  with  a  clause  of  absolute  warrandice^ 
but  under  burden  of  a  certain  provision  in  favour  of  his  daughter,  reser- 
ving at  the  same  time  a  power  to  revoke  and  to  burden  the  lands,  and 
having  of  the  same  date,  and  on  the  narrative  of  the  first  deed,  executed 
a  genera]  disposition  of  all  his  other  property,  heritable  and  moveable, 
under  the  burden  of  all  bis  debts,  in  favour  of  his  eldest  son,  and  having 
thereafter  contracted  considerable  debts,  in  security  of  which  he  granted 
an  heritable  bond  generally  over  the  lands  contained  in  both  deeds, — held, 
in  an  action  of  relief  at  the  instance  of  the  second  son,  that  his  brother 
was  bound  to  relieve  him  of  all  the  debts,  heritable  and  moveable,  due  by 
the  deceased,  except  the  burden  specially  mentioned,  including  the  sums 
contained  in  the  heritable  bond.  No.  Ill,  Coventry  v.  Coventry^  SJuly 
1834,  p.  475. 

Superior  and  Vassal.  When  lands  have  been  sold  with  a  procuratory 
and  precept,  and  an  obligation  to  infeft  either  a  me  vel  de  me,  and  the 
purchaser  has  taken  infeftment  on  the  precept,  without  executing  the  pro- 
curatory, or  obtaining  confirmation,  it  is  competent  for  the  heir  of  the  sel- 
ler still  to  mak^  up  his  titles  by  service  and  retour,  or  precept  of  clare 
constat,  to  the  mid -superiority,  as  his  doing  so  forms  no  bar  to  the  pur- 
chaser, at  any  time  afterwards,  completing  his  right,  by  executing  the 
procuratory,  or  obtaining  a  title  by  confirmation.  No.  15,  Pullerton  v. 
Hamilton,  22  Nov.  1833,  p.  98. 

A  trustee  on  a  sequestrated  estate-^^wbo  had 

obtained  from  the  bankrupt  a  disposition  to  an  heritable  subject,  let  it  to 
tenants,  drew  the  rents,  paid  the  feu-duties  and  public  burdens  for  several 
years,  and  advertised  the  property  for  sale — fonnd  not  liable  for  subse- 
quent feu- duties,  and  other  prestations  of  a  feu -contract,  entered  into  by 
the  superior  with  the  bankrupt*s  author — the  trustee  not  having  taken  in- 
feftment, and  the  alleged  acts  of  adoption  of  the  feu  having  occurred 
during  a  depending  submission  between  the  trustee  and  a  creditor  infeft 
in  the  subject,  prior  to  the  sequestration,  on  a  disposition  by  the  bank- 
rupt ex  facie  absolute,  but  qualified  by  a  back-bond  declaring  it  to  be  a 
security,  and  in  which  submission  the  creditor  was  afterwards  found,  in 
effect,  to  have  the  whole  substantial  interest  in  the  property.  No.  42, 
MitcheVs  Trustees  v.  Mackenzie's  Trusieesy  23  Jan.  1834.     No.  52,  p. 

189. 

Tlie  Court  having  declared  lands  in  non-entry. 


and  remitted  to  the  Lord  Ordinary  to  determine  as  to  the  consequences 
thereof,  the  retourcd  duties  were  found  due  from  the  term  of  the  pur- 
suers' en  try  to  the  superiority,  being  within  the  period  of  forty  years,  and 
the  full  rents  of  the  lands  from  the  date  of  the  judgment  of  the  Court. 
No.  53,  Campbell  v.  Duke  of  Montrose,  7  Feb.  1834,  p.  245. 

—     A  superior  who  has  obtained  decree  of  declarator 


of  irritancy  ob  non  solutum  canonem,  has  no  claim  for  arrears  of  feu- 
duty  ;  but  found  that  such  decree  does  not  bar  his  claim  for  a  composi- 
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tioD  ffH*  noiHentry.    No.  72»  MtgisircUei  ttfEHnburgh  v.  Hmrthwrght 

16  Afaj^  1S84,  p.  315. 
Suspension.     See  Process.    No,  S6i  p.  135. 

T. 
Tack,    See  Process.    No.  41,  p.  186. 

See  Hi/pothec.    No.  9^  p.  360. 

A  perpetnal  lease  having  declared,  tba^  upon  tbt  fiulnre  of  pay- 
ment of  three  successive  yean*  rents,  it  ahoald  ipso  facto  become  touL 
and  the  tenant  be  obliged  to  remove  without  warning  or  decree  of  decla- 
rator ;  and  the  landlord  having,  without  any  legal  procees,  resumed  pos- 
session two  years  after  the  tenant  had  deserted  the  premiaes,  and  wbeii 
four  years'  rents  were  in  arrear ;  found,  in  an  action  instituted  twelve 
years  after  the  landlord  had  continued  in  the  unchallenged  poasntiwn, 
that  he  was  not  bound  to  restore  it  to  the  tenant.  No*  102,  SsMiptom  v. 
Dyji  28  June  1834,  p.  447. 

A  tenant  who  entered  into  possession  of  a  farm,  upon  a  miesive 


of  lease,  which  stipulated  that  L.  50  a- year  for  five  years  was  to  be  al- 
lowed for  draining  and  diking,  the  tenant  finding  all  the  carriages,  and 
paying  interest  on  the  outlay,  having  disclaimed  the  missive^  and  reiueed 
to  enter  into  a  lease,  in  terms  thereof,  until  he  was  compelled  to  do  ao 
by  a  judgment  of  the  Sheriff,  after  a  litigatioo  which  lasted  for  four 
years,  and  several  years' more  having  elapsed  before  the  tenwit  conraned 
in  adjusting  the  ]eaae,-»-fonnd,  that  the  tenant  had  no  claim  for  damages^ 
for  want  of  the  drains  and  dikes,  during  the  four  years  he  disputed  the 
validity  of  the  missives,  nor  for  the  remaining  years  before  the  lease  was 
adjusted,  unless  he  could  prove  that  he  had  required  the  landlord  to  per- 
form hb  obligation,  which  had  been  refused.  No.  103,  Stewart* $  TruS" 
tees  o.  Chalmers,  1  Jult^  1834,  p.  452. 

See  Landlord  and  Tenant.    No.  103,  p.  452^ 


Tailsik.  a  completed  and  onerous  right  acquired  by  a  third  party  to  en- 
tailed lands  which  had  been  ezcambed  under  the  statute,  10  Geo.  III. 
e«  51,  is  not  reducible  on  the  grounds,-«that  the  exchange  was  disadvan- 
tageous for  the  entailed  estate,*— that  it  was  entered  into  by  the  heir  of 
entail  in  possession  in  consideration  of  a  sum  of  money  paid  to  him,— 
that  the  lands  received  by  him  were  not  contiguous  to  the  entailed  estate, 
.««.and  that  the  superiority,  mines  and  minerals  of  the  exoambed  leads, 
were  mutually  reserved.  No,  4,  Hamilton  v.  Chancellor  and  Others^  13 
Nov.  1833,  p.  16, 

K  ■  ■  ■  I.  A  proprietor  in  fee-simple,  both  of  property  and  auperiority, 
of  a  barony,  having  granted  a  feu*rigbt  of  part  of  tne  lands,  upon  which 
the  feuar  was  infeu,  and  then  reconveyed,  but  upon  which  reconveyance 
no  infeftment  followed,  and  no  step  was  taken  to  consolidate  the  proper- 
ty and  superiority,"— ^nd  having  afterwards  made  an  entail  of  his  whole 
lands,-»expressly  including  the  part  which  had  been  feued  and  re<:onvey- 
ed,-*in  the  form  of  a  procuratory  of  resignation,  under  which  the  heira 
of  entail  made  up  titles  by  services,  crown  charters  and  infeftments^  and 
possessed  for  more  than  forty  years,.-.4buDd,  that  the  entail  was  effectaal 
over  the  whole  lands,  property  and  superiority,  so  as  to  exclude  a  aale 
prohibited  by  the  entail.  11.  Holding  the  feu-conveyance  as  a  tma^ 
whether  consolidation  was  necessary  ?  No.  13,  Lord  ilibani  v.  Camp* 
bell  and  Purees,  21  Nov.  1833,  p.  55. 

— ~—    See  Collation.    No.  19,  p.  112. 

A  person  having  left  an  estate  to  hia  eldest  son  under  the  limits 


of  an  entail,  and  also  a  considerable  moveable  succession,  the  latter  har- 
dened with  a  provision  to  one  of  his  younger  children,  this  provision  does 
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Tailzie  continued, 

.  not  trantmit  as  m  debt  againtt  subseqaent  heirs  of  entttil ;  nor  does  it  af- 
fect the  entailed  estate  in  the  hands  of  such  suheequent  heirs,  even  al- 
though  the  fetters  of  the  entail  might  have  been  inapplicable  to  the  eldest 
eon»  (the  institute,)  if  he  have  died  without  doing  any  thing  to  impose  it 
as  m  harden  on  the  entailed  estate.  No.  37,  Baughs  v.  Murray^  H  Jan. 
1834i  p.  171. 

■  I  Effect  given  to  a  clause  of  devolution  in  an  entail  in  a  question 
inter  hsaredes,  in  a  case  unprovided  for  by  the  Kterat  meaning  of  the 
wordsy  but  coming  within  the  plain  intention  of  the  testator  and  fair  con* 
•tmrtion  of  the  clause.  No,  89,  Stirling  v.  Stirling^  16  Jan.  18d4, 
p.  179, 

See  Htfpath€c.    No.  54,  p.  252. 

See  Process.    No.  77,  p.  34-9. 

In  an  entail  which  contained  prohibitory,  irritant  and  resdntive 


clauses,  but  excepting  from  the  irritant  clause  a  power  to  the  heirs  of 
tnilzie  to  contract  debts  for  provisions  to  their  younger  children,  not  ex- 
ceeding three  years'  free  rent  of  the  estate,  the  heir  in  possession  having 
granted  bond  of  provision  to  his  daughters,  in  terms  ol  this  permissive 
clause,  and  payable  at  the  first  term  after  failure  of  heirs«male  of  his 
body, — found,  that  this  bond  was  not  inconsistent  with  the  permission  in 
the  entail,  and  that  the  creditors  in  it  were  entitled  to  recover  payment, 
both  of  the  principal  and  interest,  from  the  time  the  provisions  fell  due, 
from  the  heir  in  possession  at  the  time  payment  was  demandedi  not  be- 
ing the  heir-male  of  the  granter  of  the  bond,  although  he  had  not  been  in 
possession  of  the  estate  during  the  whole  time  for  which  interest  was 
claimed.  No.  87,  Homden  v,  Porterfieldt  17  June  1834,  p.  383. 
Teinos.  I*  Where  a  decree  of  approbation  of  a  sub- valuation  has  been  ob- 
tained during  the  dependence  of  a  locality,  it  is  to  be  held  as  in  pari  casu 
with  a  decree  of  valuation  by  the  High  Commission,  and  draws  back  to 
the  commencement  of  the  locality  not  finally  adjusted. 

II.  Where  a  final  decree  of  locality  is  reduced  at  the  instance  of  one 
of  several  heritors,  the  reduction  is  effectual  as  to  all  the  heritors,  in  re- 
ference to  the  adjustment  of  the  allocation  of  stipend,  or  mutual  claims  of 
relief. 

III.  Where  payments  have  been  made  under  interim  decrees  of  locali- 
ty, the  heritors  are  entitled,  in  adjusting  a  final  locality,  to  relief  against 
each  other,  according  to  their  respective  rights  and  interests ;  and  such 
daim  of  relief  is  not  affected  by  the  length  of  time  the  locality  may  have 
depended  before  a  final  locality  is  adjusted.  But  in  a  question  of  ralief 
for  overpayments,  made  under  interim  schemes  of  locality,  the  parties  from 
whom  relief  is  claimed  are  entitled  to  insist  upon  reasonable  evidence  of 
such  overpayments  having  been  made*  No.  1,  fVeatherston  v.  Marquis  of 
Tweeddale,  12  Noo.  1883,  p.  1. 

»■■  ■ -    See  Warrandice.    No.  49,  p.  210. 

It  is  competent  for  the  Teind  Court  to  approve  of  a  sub^valuation 

of  teinds  made  under  the  authority  of  the  commission  of  1627,  but  not 
reported  before  the  statute  1633,  c.  19,  notwithstanding  of  the  oertifiea- 
|ioR  of  the  high  commission  of  16  June  1633^  that  sub^valoations  not  re- 

rirted  at  that  date  should  not  be  approved  of.    No*  51,  Smuihe  n.  Lision, 
FeA.  1834,  p.  230. 

Effect  having  been  given,  in  a  decree  of  locality,  to  a  personal  ob- 


ligation of  warrandice  against  future  augmentation,  in  absence  of  the 
party  liable;  found,  that  this  formed  no  res  judicata  to  bar  a  reduction 
of  the  decreet  and  that  the  personal  obligation  of  relief  ooald  not  be  given 
effect  to  in  the  process  of  locality,  by  imposing  the  angmenled  stipend  on 
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Teinds  continued, 

that  party's  lands.     No.  57,  Boyei  Trustees  v,  Marshall  and  Bryson^ 

19  Feb.  18S4,  p.  270. 
Where  a  sab-valoation  stated  lands  to  pay,  '  in  constant  rent  of 

^.  stock  and  teind,  both  parsonage  and  vicarage/  a  certain  money  dnty,  and 

that  the  teinds  of  the  same  lands  were  '  rentalled  of  anld  to  twenty  hoik 

*  Tictual/  paid  to  the  minister, — found,  that  the  teinds  were  valued  at 
twenty  bolls  victual,  and  the  report  of  the  sub- commissioners  approved  of 
accordingly.     No.  89,  Locality  ofMonedie^  18  Junt  18S4,  p.  S92. 

Tbnor«  a  proof  before  answer  allowed  of  the  tenor  of  a  last  will,  alleged 
to  have  been  accidentally  lost  during  the  lifetime  of  the  maker ;  the  ad- 
minicle of  the  tenor  being  a  copy  found  in  his  repositories  at  his  death. 
No.  70,  Forrester  v,  Forresters^  11  March  1834,  p.  310. 

Testament.     See  Presumed  Will.    No.  54,  p.  246. 

Title  to  pursue.  King. — An  ancient  charter  in  favour  of  the  Uurgh  of 
Wigton,  declaring  that  the  burgh  should  continue  to  hold  and  possess,  as 
it  had  hitherto  done,  *  omnes  suas  limites  et  bondas  a  lie  mid-stream  aqua? 
'  de  Cree  usque  ad  mare  de  Ireland,  per  vicecomitatnm  de  Wigtomie,' 
which  was  followed  by  a  parliamentary  ratification  of  the  burgh's  rights 
and  immunities  in  general  terms, — ^found  to  afford  a  sufficient  title,  when 
explained  and  supported  by  immemorial  possession,  for  insisting  in  a  de- 
clarator of  the  right  to  levy  customs  over  the  whole  county  of  Wigton, 
on  certain  articles  brought  within,  exported  from,  or  carried  through  the 
same.  No.  38,  Magistrates  qfWi^on  v.  M*  Climont,  15  Jan.  1834,  p.  176. 
■  ■  See  Process,  No.  61,  p.  283.     No.  67,  p.  303. 

**— **— ^-— ^—  The  pursuer  of  an  action  having  obtained  decree  in  his 
fiftvour,  and  having,  during  the  dependence  of  an  appeal  at  the  instance  of 
the  defender,  drawn  a  bill  upon  him  which  was  protested  for  non-accep- 
tance,— held,  upon  the  judgment  being  affirmed,  and  upon  an  application 
to  the  Court  for  applying  the  judgment,  at  the  instance  of  an  indoraee, 
that  the  indorsation  did  not  give  him  a  sufficient  title  to  be  sisted  as  the 
pursuer  in  Uie  action,  and  to  have  the  judgment  applied  in  his  name.  No, 
69,  Anderson  and  Shepherds  Executors  v.  Clark,  6  March  1834,  p.  308. 

Trust.    An  improbative  writ,  if  admitted  to  be  subscribed  by  the  alleged 
trustee,  or  if  the  signature  be  proved  to  be  genuine,  is  a  sufficient  decla- 
ration of  trust  under  the  statute  1696,  c  25.      No.  6,  Taylor  v.  CraW' 
ford^s  Trustee,  14  Nox).  1833,  p.  26. 

■  Does  the  appointment  of  a  woman  as  a  trustee  ftdl  by  her  marriage 

after  the  death  of  the  truster  ?  And  if  it  does  not,  can  she  sue  without 
the  concurrence  of  her  husband  ?  No.  10,  Alison  and  Others  v.  MUn  and 
OgiMey  16  Nov.  1833,  p.  43. 

— —    See  Tailzie.    No.  13,  p.  55. 

-    See  Tutors  and  Curators.   No.  81,  p.  155. 

Circumstances  in  which  one  of  two  family  trustees  was  found  liable, 
conjunctly  and  severally,  for  a  sum  which  had  been  lent  by  the  truster  to 
the  co-trustee,  but  which  the  trustees  did  not  uplift  or  secure  when  it 
became  due,  although  the  deed  of  settlement  declared,  that  the  trustees 

*  should  not  be  liable  for  neglects  or  omissions,  nor  for  not  doing  diligence^ 
^  nor  in  solidum,  but  each  only  for  his  own  actual  intromissions.'  Na  50, 
Sf^at  V.  fVishart  and  Robertson^  31  Jan.  1834,  p.  216. 

The  Court  refused  to  recal  sequestration  which  had  been  awarded 
of  the  rents  of  an  estate,  under  die  management  of  a  party  as  trustee,  in 
virtue  of  a  deed  of  assumption  which  was  Under  reduction,  it  being  held, 
1st,  that  a  power  of  assumption  was  not  conferred  by  the  truster;  2d,  that 
where  three  trustees  had  accepted,  but  two  had  afterwards  resigned,  and 
the  remaining  trustee  assumed  into  the  trust  his  own  brother,  who  wa§ 
liable  to  account  to  the  estate  in  various  characters,  the  assumption,  sap- 
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poeipg  the  power  to  exist  id  a  qaomm  accepting  and  sviriviDg,  covld  not 
be  exercised  by  a  single  trustee ;  and,  3d,  that  the  nomination  of  his  brother 
was,  at  all  events,  in  these  circamstances,  an  improper  act,  contrary  to 
sound  discretion,  and  such  as  the  Coart  was  boand  to  interpose  its  autho- 
rity against.    No.  52,  Hunter  v.  Home^  7  Feb,  1834,  p.  235. 

Trust.  A  truster  having  appointed  certain  persons,  or  sach  of  them  as 
should  accept  and  survive,  to  be  his  trustees,  without  any  general  power 
of  assuming  new  trustees,  but  only  with  power  to  the  surviving  or  remain- 
ing trustees  to  add  and  assume  such  other  persons  as  they  shall  think  fit 
to  be  trustees  along  with  them,  in  place  of  those  who  may  die  or  decline 
to  act ;  the  accepting  trustees  in  such  a  case  can  only  fill  up  vacancies 
but  have  no  power  to  add  to  the  number  of  trustees,  by  assuming  a  greater 
number  than  were  appointed  by  the  trust-deed.  No.  78,  Jackson  v. 
Jackson* s  Trustees,  31  May  1834,  p.  350. 

Lodging  a  claim  with  a  trustee,  to  whom  the  debtor  had  conveyed 

his  estate,  for  behoof  of  creditors,  and  an  apparent  acquiescence  for  some 
years  in  the  trust-management, — found  not  to  import  the  claimant's  ac- 
cession to  the  trust,  even  to  the  effect  of  entitling  the  debtor  to  have  per- 
sonal diligence  suspended  on  caution^  No.  93,  Hamilton  v.  Qjueensberry 
Executors^  21  June  1834,  p.  406. 
See  Fiar.    No.  112,  p.  481. 


Tutors  and  Curators.  Trustees  under  a  family  settlement,  being  nomi- 
nated also  tutors  and  curators  to  the  children  of  the  truster,  having  raised 
a  summons  for  making  up  tutorial  inventories,  but  never  having  made  up 
such  inventories,  nor  expressly  declined  accepting  of  the  office  of  tutors 
and  curators,  while  they  intromitted  with  the  estate  as  trustees, — held 
liable  under  the  above  statute,  singuli  in  solidum,  for  intromissions  and 
omissions,  although  the  trust-deed  contained  a  clause  that  they  should  not 
be  liable  in  solidum,  nor  for  omissions,  but  each  for  his  own  actual  intro- 
missions only.  No.  31,  Murray  and  Others  o.  Reid  and  MoUison, 
19  Dec.  1833,  p.  155. 

W. 

Warrandice.  An  assignation  to  writs,  evidents  and  aecurities  in  a  fen- 
disposition,  does  not  entitle  the  vassal  to  found  on  a  clause  of  real  warran- 
dice against  eviction  of  teinds,  contained  in  the  superior's  title.  No.  49, 
Hamilton  v.  Lady  Montsomerie^  28  Jan,  1834,  p.  210. 

See  Teinds.    No.  57,  p.  270. 

See  Succession,    No.  1 1 1,  p.  475. 

Writ.     See  Trust.    No.  6,  p.  26. 

See  Proof.    No.  94,  p.  409. 

See  Presumption,    No.  99,  p.  435. 
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